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P failed to file Federal incone tax returns for
2000 and 2001. R determ ned deficiencies and additions
to tax pursuant to secs. 6651(a)(1) and 6654, I.R C P
contested the determ nati ons based on tax-protester
rhetoric.

Held: P is liable for the deficiencies determ ned
by R and additions to tax pursuant to secs. 6651(a)(1)
and 6654, |.R C
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MEMORANDUM OPI NI ON

WHERRY, Judge: This case is before the Court on petitioner’s
nmotion to w thdraw deened adm ssions pursuant to Rule 90(f) and
respondent’s notion for sumrary judgnent pursuant to Rul e
121(a).! Respondent determ ned the follow ng deficiencies and
additions to tax with respect to petitioner’s Federal incone
taxes for the 2000 and 2001 taxabl e years:

Additions to Tax

Year Defi ci ency Sec. 6651(a) (1) Sec. 6654
2000 $186, 109 $46, 210. 00 $9, 865. 68
2001 87, 905 21, 976. 25 3,513.00

Backgr ound

Petitioner submtted to the Internal Revenue Service (IRS) a
Form 1040, U.S. Individual Incone Tax Return, for the 2000
t axabl e year claimng a refund of $1,269.18 for wages wi thheld
and containing zeros on all other filled out |ines between line 6
and line 58 of the tax return. Petitioner simlarly submtted a
Form 1040 for the 2001 taxable year that contained zeros on al
filled out lines fromline 7 through line 70 of the tax return.
Petitioner also enclosed with his 2000 and 2001 returns a typed

statenent challenging his duty to file returns and pay taxes.

Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code (Code) in effect for the years in
issue, and all Rule references are to the Tax Court Rul es of
Practice and Procedure.
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Respondent issued notices of deficiency on February 27 and March
3, 2004, for the 2000 and 2001 taxable years, respectively,
determ ning the deficiencies and additions to tax set forth
above.

Petitioner filed an inperfect petition with the Tax Court on
June 3, 2004. Thereafter, the case so instituted was di sm ssed
twce for lack of jurisdiction on account of petitioner’s failure
to conmply with the Court’s order regarding the filing of a proper
anmended petition. Each tinme the dism ssal was subsequently
vacated after belated action on petitioner’s part. Petitioner
eventually submtted an anended petition, which was filed on
January 19, 2005.2 A notice setting the case for trial in
Cct ober of 2005 and attaching the Court’s standing pretrial order
was issued to petitioner on May 19, 2005.

On August 11, 2005, respondent filed with the Court requests
for adm ssion, which requests had been served on petitioner the
previous day. Petitioner failed to respond, and pursuant to Rule
90(c) each matter set forth in the requests for adm ssion was
deened admtted 30 days after the date of service. As a result,

the followng itens are deened admtted as material facts:

2The petition and anended petition filed in this case each
|isted an address for petitioner in Rochester, New Hanpshire.
Shortly before the hearing on respondent’s notion, petitioner
subm tted docunents to the Court which |listed an address for
petitioner of O arksburg, West Virginia, and indicated that the
New Hanpshire address was that of petitioner’s nephew.



- 4 -

(1) Petitioner received Social Security paynments of $10, 758
and $12,180 in 2000 and 2001, respectively;

(2) petitioner received the proceeds of stock and bond sal es
total i ng $490, 268 and $234, 728 in 2000 and 2001, respectively;

(3) petitioner did not submt to respondent information
regardi ng the cost of the stocks and bonds sold in 2000 and 2001;

(4) petitioner received paynents froman | RA or other
retirement plan of $13,933 in 2000 and 2001;

(5) petitioner received dividends on stock of $188 and $29
in 2000 and 2001, respectively;

(6) petitioner earned interest of $17,228 and $28,296 in
2000 and 2001, respectively;

(7) petitioner failed to file Federal income tax returns for
2000 and 2001; and

(8) petitioner did not make the required paynents of
estimated taxes for 2000 or 2001, through w thheld taxes or
ot herw se.

Respondent then filed a notion for sunmmary judgnment on
Sept enber 26, 2005. Petitioner did not file tinely a response to
respondent’s notion. However, on Cctober 25, 2005, petitioner
filed a notion to wi thdraw deenmed adm ssions, | odged petitioner’s
responses to respondent’s requests for adm ssion, and filed a
Rul e 50(c) statenent in response to respondent’s notion for

summary judgnent. Petitioner’s notion to wthdraw deened
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adm ssions stated that petitioner was in the process of
relocating to Los Angel es and had used his nephew s mailing
address in New Hanpshire and “Regrettably, petitioner’s nephew
was not as dependable in forwarding nmail to petitioner, or
alerting petitioner that certain mail existed, as petitioner had
hoped.” Petitioner’s proposed |ate response to respondent’s
request for adm ssions denied “that petitioner sold any stocks or
bonds or had any information relating thereto to submt to the
I nternal Revenue Service.” Petitioner’s Rule 50(c) statenent in
response to respondent’s notion for summary judgnent conceded
that “Should the Court deny petitioner’s notion to wthdraw the
deened adm ssions, petitioner confesses that the deened
adm ssi ons al one are enough to cause the Court to award
respondent sunmmary judgnent.”

A hearing was held on respondent’s notion on October 27,
2005, at which tine respondent also filed an objection to
petitioner’s notion to w thdraw deened adm ssions. Respondent’s
obj ection included as exhibits thereto copies of petitioner’s
2000 and 2001 Forns 1040, and third-party Fornms 1099 for 2000 and
2001 reflecting significant unreported gross incone of
petitioner. At the close of the hearing by order, the Court
afforded petitioner an opportunity to submt a witten response
to respondent’s objection. Petitioner did not file a response.

After reviewing the record of this case, the Court by order dated
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Septenber 13, 2006, afforded petitioner a final opportunity to
respond to respondent’s objection to petitioner’s notion to

wi t hdraw deenmed adm ssions. An untinely response from petitioner
failed to set forth any sufficient substantive basis for relief
fromthe deenmed adm ssions, although it was filed for the record.

Di scussi on

Petitioner's Motion for Relief From Deened Adm ssi ons

Rul e 90(a) permts a party to serve a witten request for
adm ssion of relevant and unprivil eged matter upon the other
party. Each matter contained in such request is deened admtted
unl ess the served party responds within 30 days after service or
W thin such shorter or longer time as the Court may allow. Rule
90(c). Any fact deened admtted under Rule 90(c) is conclusively
established. Rule 90(f). The Court may permt wthdrawal or
nodi fication of an adm ssion if the “presentation of the nmerits
of the case will be subserved thereby,” and such w thdrawal or
nodi fication will not prejudice the party who obtained the
adm ssion. Rule 90(f).

A party will be prejudiced by the withdrawal of deened
adm ssions if “he has relied on themand will suffer delay, added
expense, and additional effort because of the w thdrawal.”

Morrison v. Conmmi ssioner, 81 T.C 644, 649 (1983). Furthernore,

the Court should not “lightly weigh the burdens of establishing

adm ssions” on parties that properly use Rule 90 to “advance
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l[itigation initiated by the opposing party.” 1d. at 648.
Respondent properly used Rule 90 to expedite litigation.
Considering carefully the facts at issue in the deened adm ssions
and the surroundi ng circunstances as described in the notion and
respondent’ s objection, the Court concludes that permtting
petitioner to withdraw or nodify the deened adm ssions woul d
prej udi ce respondent and woul d not serve presentation of the
merits of the case. Petitioner’s failure tinely to respond to
respondent’s request for adm ssions is indicative of his behavior
inthis case. Petitioner has repeatedly filed docunents |ate or
not at all, as well as failed to conply with the Court’s orders.
Therefore, petitioner’s notion to withdraw deenmed adm ssi ons
shal | be deni ed.

1. Respondent’s Mdtion for Summary Judgnment

A. General Rul es

Rul e 121(a) allows a party to nove “for a summary
adj udication in the noving party’ s favor upon all or any part of
the legal issues in controversy.” Rule 121(b) directs that a
deci sion on such notion shall be “rendered if the pleadings,
answers to interrogatories, depositions, adm ssions, and any
ot her acceptable materials, together with the affidavits, if any,
show that there is no genuine issue as to any material fact and

that a decision may be rendered as a matter of law.” Adm ssions
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referenced in Rule 121(b) include deemed adm ssions pursuant to

Rule 90(c). Marshall v. Comm ssioner, 85 T.C 267, 272 (1985).

The noving party bears the burden of proving that no genuine
issue of material fact exists and that he or she is entitled to

judgnent as a matter of |aw. Sundstrand Corp. v. Comm SsSioner,

98 T.C. 518, 520 (1992), affd. 17 F.3d 965 (7th G r. 1994).
Facts and inferences drawn fromthe record are viewed in the
light nost favorable to the nonnoving party. [1d. Were the
movi ng party properly nmakes and supports a notion for summary

j udgnent, the nonnoving party “may not rest upon the nere

all egations or denials of such party’s pleading,” but nust, by
affidavits or otherwi se, set forth “specific facts show ng that
there is a genuine issue for trial.” Rule 121(d).

B. Deficiency

Based on the docunments filed with the Court, including the
deened adm ssions, supra, the Court concludes that respondent has
sati sfied his burden of proving that no genuine issue of materi al
fact exists as to respondent’s deficiency determ nations and that
respondent is entitled to judgnent as a matter of |aw

C. Additions to Tax

The Comm ssioner bears the burden of production in any court
proceeding with respect to an individual’s liability for
penalties or additions to tax. Sec. 7491(c). To neet this

burden, the Comm ssioner nust present “sufficient evidence
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indicating that it is appropriate to inpose the relevant penalty”

or addition to tax. Hi gbee v. Commi ssioner, 116 T.C. 438, 446

(2001). In instances where an exception to the penalty or
addition to tax is afforded upon a show ng of substanti al
authority, reasonable cause, or simlar provisions, the taxpayer
bears the burden of raising and prevailing on these issues. |d.
at 446- 447

1. Section 6651

Section 6651(a)(1l) inposes a 5-percent addition to tax for
each nonth or portion thereof a required return is filed after
the prescribed due date, not to exceed 25 percent in the
aggregate, unless such failure to file tinely is due to
reasonabl e cause and not due to willful neglect. Although not
defined in the Code, “reasonabl e cause” is described by the
appl i cabl e regul ations as the exercise of “ordinary business care
and prudence”. Sec. 301.6651-1(c)(1), Proced. & Adm n. Regs; see

also United States v. Boyle, 469 U S. 241, 246 (1985).

“IWillful neglect” is interpreted as “a conscious, intentional

failure or reckless indifference.” United States v. Boyle, supra

at 245.

Respondent produced evidence that petitioner failed to file
a Federal incone tax return for 2000 and 2001. A Federal incone
tax return that contains only zeros and is acconpani ed by tax-

protester rhetoric is generally not considered a valid return.
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Cabirac v. Comm ssioner, 120 T.C 163, 169 (2003) (and cases

cited thereat).® As the Court of Appeals for the Seventh Circuit
has noted: “it is not enough for a formto contain sonme incone
information; there nust al so be an honest and reasonabl e intent
to supply the information required by the tax code.” United

States v. More, 627 F.2d 830, 835 (7th Cr. 1980). Furthernore,

pursuant to the deened adm ssions, supra, petitioner did not file
a Federal incone tax return for either the 2000 or 2001 taxable
year. Petitioner has not presented any evidence that his failure
to file was due to reasonabl e cause. The Court concl udes that
respondent has satisfied his burden of proving that no genui ne
issue of material fact exists as to respondent’s addition to tax
determ nations, and respondent is entitled to judgnent as a
matter of law. Therefore, the Court sustains the inposition of

additions to tax pursuant to section 6651(a)(1).

3The Court of Appeals for the Ninth Crcuit recognizes a
limted exception to this rule, see United States v. Long, 618
F.2d 74 (9th Cir. 1980), a mnority view. Absent a stipulation
to the contrary, appeal in the instant case would appear to be to
the Court of Appeals for either the First or Fourth Crcuit. See
supra note 2. Neither of these courts has expressed a position.
We therefore adhere to our view and that of the ngjority. See
Cabirac v. Conmm ssioner, 120 T.C 163 (2003); see also Golsen v.
Conm ssioner, 54 T.C. 742 (1970), affd. 445 F.2d 985 (10th G r
1971) .




2. Section 6654

Section 6654(a) inposes an addition to tax for failure to
pay estimated i ncone tax where there has been an under paynent of
estimated tax by the taxpayer. Pursuant to the deened
adm ssions, supra, “petitioner did not make the required paynents
of estimated taxes for 2000 or 2001, through w thheld taxes or
ot herwi se". This adm ssion satisfies any burden of production on
the part of respondent. Furthernore, petitioner conceded, supra,
that “Should the Court deny petitioner’s notion to w thdraw the
deened adm ssions, petitioner confesses that the deened
adm ssi ons al one are enough to cause the Court to award
respondent sunmmary judgnent.”

The Court concl udes that respondent has satisfied his burden
of proving that no genuine issue of material fact exists as to
respondent’s addition to tax determ nations, and respondent is
entitled to judgnent as a matter of |law. Therefore, the Court
sustains the inposition of additions to tax pursuant to section
6654. Respondent’s notion for summary judgnent shall be granted.

[11. Section 6673 Penalty

Section 6673(a) (1) authorizes the Tax Court to inpose a
penalty not in excess of $25,000 on a taxpayer for proceedi ngs
instituted primarily for delay or in which the taxpayer’s
position is frivolous or groundless. “A petition to the Tax

Court, or a tax return, is frivolous if it is contrary to
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establ i shed | aw and unsupported by a reasoned, col orabl e argunent

for change in the law.” Colenman v. Conm ssioner, 791 F.2d 68, 71

(7th Cr. 1986).

Respondent has not asked the Court to inpose a penalty under
section 6673(a)(1l), and the Court declines to inpose such a
penalty. At the hearing the Court warned petitioner that he
woul d be subject to a section 6673(a)(1l) penalty if he continued
to raise frivolous argunents and cause further del ays.

Petitioner heeded the Court’s warning. The Court, therefore,
concludes that it is not appropriate to inpose a penalty in the

i nstant case, but the Court explicitly adnoni shes petitioner that
he may, in the future, be subject to a penalty under section 6673
for any proceedings instituted or maintained primarily for del ay
or for any proceedi ngs which are frivol ous or groundl ess.

The Court has considered all of petitioner’s contentions,
argunents, requests, and statenents. To the extent not discussed
herein, we conclude that they are neritless, noot, or irrelevant.

To reflect the foregoing,

An appropriate order and

decision will be entered.




