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MEMORANDUM OPI NI ON

WHERRY, Judge: This case is before the Court on a petition
for redeterm nation of respondent’s determination in a notice of
deficiency that petitioner owes incone tax deficiencies and
additions to tax for his 2004, 2005, and 2006 tax years. The
i ssues for determ nation are:

(1) Whether petitioner is entitled to a $5, 000 deduction
under section 217 for noving expenses allegedly incurred in
2005; *

(2) whether petitioner is entitled to a $36, 250 deduction
under section 165 for a casualty loss allegedly sustained in
2005;

(3) whether petitioner is liable for additions to tax under
section 6651(a)(1l) for failure to file his 2004, 2005, and 2006
tax returns;

(4) whether petitioner is liable for additions to tax under
section 6651(a)(2) for failure to pay his 2004, 2005, and 2006
t axes; and

(5) whether petitioner is liable for additions to tax under
section 6654(a) for failure to nake required 2005 and 2006

estimated tax paynents.

Unl ess otherwi se indicated, all section references are to
t he I nternal Revenue Code of 1986, as anended and in effect for
the years at issue, and all Rule references are to the Tax Court
Rul es of Practice and Procedure.
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Backgr ound

Sonme of the facts have been stipulated. The stipul ated
facts and acconpanyi ng exhibits are hereby incorporated by this
reference. Petitioner resided in Florida at the tine he filed
his petition with this Court.

For his 2004, 2005, and 2006 tax years, petitioner received
t axabl e i ncome of $32,233, $35,951, and $55, 985, respectively.?
Petitioner did not file a Federal income tax return for 2004,
2005, or 2006. Therefore, respondent prepared substitutes for
returns pursuant to section 6020(b) for petitioner’s 2004, 2005,
and 2006 tax years. On the basis of these substitutes for
returns, respondent nmailed to petitioner, on Decenber 1, 2008,
notices of deficiency for petitioner’s 2004, 2005, and 2006 tax
years, showing the follow ng deficiencies, as well as additions
to tax under sections 6651(a)(1) and (2), and for 2005 and 2006,

6654( a) .

2Petitioner received taxable incone fromvarious sources
i ncl udi ng Wal ton Acadeny, the School District of Escanbia County,
t he Monroe County School Board, the Agency for Wrkforce
| nnovati on, Penco Inc., Florida Keys Community Col | ege, and the
Soci al Security Adm nistration.

Petitioner’s 2004 gross incone was $35,588, including a
$6, 709 Social Security paynent of which only $3,354 is taxabl e.
Petitioner’s 2005 gross incone was $37,339, including a $4, 567
Soci al Security paynent of which only $3,179 is taxabl e.
Petitioner’s 2006 gross inconme was $56,867, including a $5,879
Soci al Security paynent of which only $4,997 is taxable.



Additions to Tax

Sec. Sec. Sec.
Tax Year Defi ci ency 6651(a) (1) 6651(a) (2) 6654(a)
2004 $3, 284 $738. 90 1$673. 22 ---
2005 3, 610 723. 60 1466. 32 $127. 25
2006 8,128 1, 791. 22 1676. 68 375. 84

1Sec. 6651(a)(2) provides for an addition to tax of 0.5
percent per nonth up to 25 percent for failure to pay the
anount shown on a return.

Petitioner tinely petitioned this Court. In his petition,
petitioner alleged that he did not owe the deficiencies or
additions to tax because his all owabl e | osses, expenses, and
deductions, specifically his travel expenses, theft |osses,
movi ng costs, and “losses due to acts of God/natural disasters”,
exceeded his taxable incone.

Trial was held in Mam, Florida, on January 11, 2010. At
trial petitioner elaborated on his statenents in the petition,
speci fying that he thought he was entitled to a $5, 000 deduction
for moving expenses and a $36, 250 deduction for a casualty | oss.
Bot h deductions pertain only to petitioner’s 2005 tax year. For
the cl ai ned novi ng expenses deduction, petitioner testified that
he was hired by the Monroe County School District as an
alternative education and CGED teacher beginning in July 2005. In
order to take this position, petitioner clainmd he noved from

Okal oosa County, Florida, to Key West, Florida, paying “$5, 000



- 5 -
for [his] materials, [his] collections, everything that [he] had
to be packed and shipped to Key West”.

For the cl ainmed casualty | oss deduction, petitioner
testified that in 2005, after he noved to Key West, he “lived in
wat er for four days” which got up as high as his chest as a
result of Hurricane Wlm. Key West was al so affected by
Hurricanes Katrina, Rita, and Dennis during 2005. According to
petitioner: “All of [his] property not only was destroyed by the
water, but there was a di sease factor and everythi ng was taken
out to the street in dunpsters.”® In evidence presented to this
Court, petitioner listed the itenms of property he all eges were

| ost or destroyed as a result of the hurricanes and an

%Petitioner alleges that he suffered fromHurricanes
Katrina, Wlma, R ta, and Dennis, being “flooded fromthe east”
and “flooded fromthe west”. Petitioner testified that “Key Wst
was totally inundated. The winds of the hurricanes ranged from
75 mles per hour to over 120 mles per hour”. Respondent, while
stipulating that Key West was affected by sonme of the hurricanes,
does not agree that all four hurricanes “struck” Key West. This
Court, w thout discussing the differences between “affected” and
“struck” or determ ning which specific hurricane(s) damaged
petitioner’s property, realizes that the 2005 hurricane season
caused damage across Florida and wll take judicial notice that
property in Key West, Florida, suffered danmages in the 2005
hurri cane season. A court may take judicial notice of
appropriate adjudicative facts at any stage in a proceedi ng,
whet her or not the notice is requested by the parties. See Fed.
R Evid. 201(c), (f); see also United States v. Harris, 331 F.2d
600, 601 (6th Cr. 1964) (explaining that a court may take
judicial notice sua sponte). In general, the court may take
notice of facts that are capable of accurate and ready
determ nation by resort to sources whose accuracy cannot
reasonably be questioned. Fed. R Evid. 201(b); see al so Evans
v. Comm ssioner, T.C Meno. 2010-207.
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approxi mate val ue for each such lost or destroyed item*
According to petitioner’s testinony, the total value of the
damaged or destroyed property was $34, 000 but the anount cl ai med
on his Exhibit 10-P was $36,250. Petitioner reached $34, 000
because of a conputational error; therefore we treat his clained
casualty | oss deduction as being $36,250. Petitioner did not
provi de any proof of his ownership of any of the itens of |isted
property, nor does he substantiate the cost basis or purchase
price of any of those itens. |Instead, at trial petitioner nmade a
sweepi ng statenent that he paid for nost of the property in cash
and what little docunentation he did have of such purchases was
destroyed by the hurricanes. Apparently, no effort was made to
reconstruct the |ost records other than the creation of

petitioner’s Exhibit 10-P.

“On Exhibit 10-P petitioner listed the follow ng: 1991
Ni ssan Maxi ma--$4, 000; kayak wi th HP Johnson out board notor--
$1,500; English Racer bicycle--%$150; English Racer bicycle
(second) - - $50; bedroom Iliving room dining roomfurniture, and
ot her househol d furni shings and accessories--$4, 000; conputers,
nmonitors, printers, copier, fax machine--%$3,500; three digital
Deckmat e recorders--$300; two TVs, three radi os, speakers, al
el ectroni c equi pnent --3$750; cl othing and personal bel ongi ngs- -
$1, 000; food--$500; Lee Manella paintings-$3, 250; Dean G ol a
pai nti ngs—%$4, 250; Hank Fl eck pai ntings--$%$3,250; Sally Boswel |
pai nting--%$1, 250; Livingston Roberts hi ghwaynman pai nting--$3, 500;
assorted paintings--3%$2,000; book collection--$3,000. W note
that the claimed values for these itens are significantly reduced
fromthe original anounts listed on petitioner’s Exhibit 10-P
before they were crossed out and the new clai ned values witten
in by hand. Petitioner testified he did this to reflect his
original cost of each itemrather than his estimate of its fair
mar ket val ue when destroyed by the storns.
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Di scussi on

Petitioner argues that for his 2005 tax year he is entitled
to: (1) A $5,000 noving expenses deduction and (2) a $36, 250
casualty | oss deduction.®

| . Burden of Proof

Deductions are a matter of |egislative grace, and taxpayers
bear the burden of proving entitlenment to any cl ai ned deduction.®

Rul e 142(a); INDOPCO, Inc. v. Conm ssioner, 503 U.S. 79, 84

(1992). Taxpayers are required to identify each deduction they
are claimng and show that they have net all requirenents to keep
books or records and otherwi se to substantiate all clained

deductions. Sec. 6001; New Colonial Ice Co. v. Helvering, 292

U S. 435, 440 (1934); Roberts v. Commi ssioner, 62 T.C 834, 836

(1974); sec. 1.6001-1(a), Inconme Tax Regs.

SPetitioner stated in his petition that he intended to rely
on travel expenses, theft |osses, item zed deductions, noving
costs, and “l osses due to acts of God/natural disasters” in
proving he did not owe the deficiencies or additions to tax
because these | osses, expenses, and deducti ons exceeded his
taxabl e i ncome. However, petitioner introduced evidence
regardi ng only cl ai med deductions for his 2005 tax year of $5, 000
for novi ng expenses and $36, 250 for casualty | osses. Petitioner
failed to introduce any evi dence about any expenses, |osses, or
deductions he incurred in either his 2004 or 2006 tax years, and
therefore we deem petitioner to have conceded the deficiencies as
to those years.

®Petitioner did not argue that sec. 7491(a) applied. He did
not produce credi ble evidence wwth respect to all factual issues
relevant to his liabilities for tax and did not argue or
establish that he had nmet the requirenents of sec. 7491(a)(2).
Consequently, sec. 7491(a) does not apply here to shift the
burden of proof to respondent.
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| f a taxpayer’s records are |ost or destroyed through
ci rcunst ances beyond his control, the taxpayer may still
substantiate the clainmed deductions by use of other credible

evidence.’ Lockett v. Conm ssioner, 306 Fed. Appx. 464, 466-467

(11th Gr. 2009), affg. T.C. Menp. 2008-5. Wen a taxpayer
establ i shes a deducti bl e expense but is unable to substantiate
the precise amount, the Court nmay approxi mate the anount that is
deducti ble so long as the taxpayer presents sufficient evidence
to establish a rational basis for making the estimate. Cohan v.

Comm ssi oner, 39 F.2d 540, 543-544 (2d Cr. 1930); Vanicek v.

Comm ssioner, 85 T.C. 731, 742-743 (1985); Villarreal v.

Conmi ssioner, T.C. Menp. 1998-420.

1. Whether Petitioner |Is Entitled to a Myving Expense Deducti on
Under Section 217

Movi ng expenses were ordinarily considered nondeducti bl e
per sonal expenses before the enactnent of section 217. See

Hughes v. Conmi ssioner, 65 T.C 566, 570 (1975); Jornman v.

Comm ssioner, T.C Meno. 1996-297. However, section 217(a)
al l ows taxpayers, subject to certain conditions, to deduct
“nmovi ng expenses paid or incurred during the taxable year in

connection with the commencenent of work by the taxpayer as an

‘Even though a taxpayer can use evi dence ot her than books or
records to substantiate cl ai ned deductions, we are not bound to
accept a taxpayer’s unverified, undocunented testinony. Hradesky
v. Comm ssioner, 65 T.C. 87, 90 (1975), affd. per curiam 540 F.2d
821 (5th Cir. 1976).
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enpl oyee or as a self-enployed individual at a new principal
pl ace of work.”® Section 217(c), as relevant here, specifies the
followng two conditions that a taxpayer nust satisfy in order to
cl aima novi ng expenses deduction: First, the taxpayer’s new
princi pal place of work must be “at least 50 mles farther from
his former residence than was his forner principal place of
wor k”; and second, “during the 12-nonth period i nmediately
followng his arrival in the general |ocation of his new
princi pal place of work, the taxpayer [nmust be] a full-tine
enpl oyee, in such general l|ocation, during at |east 39 weeks”.
Petitioner offered sparse evidence regarding his clained
nmovi ng expenses deduction, testifying at trial only that he was
hired by the Monroe County School District to begin teaching in
July 2005 and that he paid $5,000 for “everything [he] had to be
packed and shi pped to Key West” from Ckal oosa County, Florida.
Petitioner failed to prove that he was entitled to his
cl ai med $5, 000 section 217 novi ng expense deduction. Petitioner
failed to substantiate the all eged novi ng expenses with
docunent ary evi dence such as receipts, credit card statenents,
cancel ed checks, or even a witten summary of his expenses.

Petitioner testified that he paid to have things “packed and

8Sec. 217(b) (1) defines nobving expenses as “the reasonabl e
expenses--(A) of noving househol d goods and personal effects from
the former residence to the new residence, and (B) of traveling
(it ncluding lodging) fromthe fornmer residence to the new place of
resi dence.”
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shi pped”. Yet petitioner never provided this Court with specific
i nformati on such as the exact days he noved, whether he drove
himself to Key West, or the nane of the noving conpany.

However, if a taxpayer establishes a deductible expense but
is unable to substantiate the precise anount, we nmay, after
“bearing heavily * * * upon the taxpayer whose inexactitude is of
hi s own making”, estimate the anount, provided we are convi nced
that the taxpayer incurred such an expense and we have a basis

upon which to make an estimate. Cohan v. Comm ssioner, supra at

543-544: Vani cek v. Conm ssioner, supra at 743. W do not doubt

that petitioner noved to Key West in order to begin his job with
t he Monroe County School District. W shall not, however, allow
petitioner a $5,000 noving expense deduction solely on the basis
of his testinony.

Even though the facts do not justify a $5,000 novi ng expense
deduction, we do determ ne, on the basis of petitioner’s
testinmony and his list of personal property, that petitioner is
entitled to a $3,000 novi ng expense deduction under section 217.

I n doing so, we recognize that even though petitioner failed to
adequately substantiate his clained $5, 000 novi ng expense
deduction, he had to have incurred expenses including the cost of
the nmoving truck or U-Haul trailer, packing, novers, boxes, and

gas in noving with at | east nost of the personal property |isted
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in his Exhibit 10-P to Key West.® See Cohan v. Conmi ssioner,

supra at 543-544; see also Cdark v. Conmm ssioner, T.C Meno.

1989-598 (al l owi ng a $200 novi ng expense deduction when the
t axpayer cl ai med $500 but provided no receipts), affd. without
publ i shed opinion 951 F.2d 1258 (10th Cr. 1991).

[11. Whether Petitioner |Is Entitled to a Casualty Loss Deduction
Under Section 165

Section 165(a) allows as a deduction any | oss sustai ned
during a taxable year and not conpensated for by insurance or
ot herwi se. Section 165(c) limts the allowance of | osses in the
case of individuals. Section 165(c)(3) allows as a deduction to
an individual certain | osses commonly referred to as casualty
| osses. A casualty loss is allowable to a taxpayer for a | oss of
property not connected with a trade or business or a transaction
entered into for profit if the loss results from*“fire, storm
shi pweck, or other casualty”. See id. Pursuant to section
165(h), the casualty | oss deduction is allowed only to the extent
that the loss fromeach casualty exceeds $100 and to the extent
that the net casualty loss for the taxable year "“exceeds 10

percent of the adjusted gross inconme” for that taxable year.1

Key West is approximately 805 mles from Ckal oosa County,
Fl ori da.

10The sec. 165(h) limtations do not apply to | osses
described in sec. 165(c)(3) and “(1) which arise in the Hurricane
Katrina di saster area on or after August 25, 2005, and which are
attributable to Hurricane Katrina, (2) which arise in the
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The anobunt of the casualty |loss allowed under section 165 is
the lesser of: (1) The fair market val ue of the property
i mredi ately before the casualty reduced by the fair narket val ue
of the property immedi ately after the casualty or (2) “The anpunt
of the adjusted basis prescribed’” in section 1.1011-1, Incone Tax
Regs., “for determning the loss fromthe sale or other
di sposition of the property involved.” Sec. 1.165-7(b)(1),
| ncome Tax Regs.

The nethod of valuation for determning a casualty
loss is set forth in section 1.165-7(a)(2)(i), Incone Tax Regs.,
whi ch provides as foll ows:

In determ ning the amount of |oss deducti bl e under

* * * [section 165], the fair market value of the property

i mredi ately before and i medi ately after the casualty shal

generally be ascertained by conpetent appraisal. This

apprai sal nust recognize the effects of any general narket

decline affecting undamaged as wel|l as damaged property

whi ch may occur sinultaneously with the casualty, in order

t hat any deduction under * * * [section 165] shall be
limted to the actual |loss resulting fromdamge to the

property.

Physi cal damage to property caused by a hurricane is a
casualty within the purview of section 165(c)(3). See Lanphere
v. Comm ssioner, 70 T.C. 391, 395 (1978) (holding that danage

Hurricane Rita disaster area on or after Septenber 23, 2005, and
which are attributable to Hurricane Rita, or (3) which arise in
the Hurricane Wl ma di saster area on or after Cctober 23, 2005,
and which are attributable to Hurricane Wlnma.” Sec. 1400S(Db).
The entire State of Florida is included in both the Hurricane
Katrina and Hurricane Wl nma di saster areas. See Rev. Proc. 2006-
32, sec. 2, 2006-2 C.B. 61-62.
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resulting fromHurricane Agnes was a casualty); see al so sec.
1.165-7(b)(3), Exanple (2), Income Tax Regs. Key West suffered
damages because of the 2005 hurricane season.

However, petitioner has failed to fully substantiate the
claimed $36,250 in | osses. |In deciding whether a taxpayer has
substantiated his deductions, we ordinarily | ook at the proof he
offers in the formof docunentation and testinony. QObot v.

Comm ssioner, T.C Meno. 2005-195. Petitioner argues that he is

entitled to a casualty | oss deduction of $36,250 for his 2005 tax
year, stating at trial
The only itemat issue * * * is what | |lost during the
four hurricanes that | suffered in Key West in 2005, during
which | lost everything. | wal ked out the hurricanes with
my shirt on ny back * * *. | lived in water for four days.
| lost everything in 60 plus years, and that is all that is
at issue. [
Petitioner arrived at the $36,250 figure not by conpetent
apprai sal but by his own estimate of “what sonebody woul d pick
* * * [the destroyed property] up for in a drive sale on the

street on the value | came up with”. Petitioner was not

Upetitioner’s trial testinony included additional
statenents that enphasized the totality of his loss. He
testified that he lost “All [his] books, all [his] paintings,
everything that [he had] collected, all [his] furniture,
pi neappl e beds, everything was lost. * * * [He] lost [his] car”.
Later, petitioner clained “[he] lost all bedroom I|iving room
dining roomfurniture, and all other house furnishings and
accessories, conputers, nonitors, printers, copier, fax machines,
three digital DEC nade recorders, two TVs, three radios,
speakers, all electronic equipnent, all clothing and personal
bel ongi ngs, and all food, refrigerator, freezer, canned and
stored, everything, zero”.
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consistent in the values he assigned to the property he clains
was destroyed. For exanple, at trial petitioner testified that
he lost a 1991 N ssan Maxi ma, a Hobie fishing kayak, and a
Johnson 5- horsepower notor to which he assigned val ues of $3, 000,
$1, 100, and $500, respectively. Yet in the exhibit presented to
this Court, petitioner assigned a value to the N ssan Maxi ma of
$4,000 and a value to the kayak and the Johnson 5-horsepower
not or together of $1,500. Petitioner further testified about a
Li vi ngston Roberts painting worth between $8, 000 and $10, 000 for
whi ch he paid $3,500. |In his Exhibit 10-P presented to this
Court, he originally listed the value of the Livingston Roberts
painting as $10,000 but had crossed that out and put $3, 500. 2
Despite the noted circunstances, which we attribute to | oss
of menory with the passage of tine and petitioner’s attenpt on
Exhibit 10-P to mark destroyed itenms down fromfair market val ue
to cost, we found petitioner’s testinony to be candid and
forthright. W do not believe petitioner was attenpting to
m slead this Court; rather, we believe petitioner had no
docunentation for the property. However, petitioner’s testinony
and the handwitten list do not fully satisfy petitioner’s burden

of substantiation. See Lockett v. Conm ssioner, T.C. Mnob. 2008-

5 (not allowing a casualty |oss deduction when the taxpayer

12Petiti oner assigned a value of $3,000 in Exhibit 10-P to
his book collection and testified to the sane effect.
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failed to prove the fair market value of the property or the
adj usted basis of the property or to produce evidence that woul d
al l ow a reasonabl e estimate).
The only evidence this Court has is petitioner’s testinony
and a list of itens of property he clains he | ost during the 2005
hurri cane season. Petitioner did not produce any ot her
docunent ati on, photographs, or witnesses. Because petitioner did
not provide all of the evidence required by section 1.165-
7(b) (1), Income Tax Regs., in order to fully substantiate his
| oss, petitioner is not entitled to the entire casualty |oss
deduction of $36,250 that he clains for his 2005 tax year.
Petitioner asserts that what little docunentation he did
have about the damaged or destroyed property was itself destroyed
by the hurricanes. |f a taxpayer’s records are |ost or destroyed
t hrough circunstances beyond his control, he is entitled to
substantiate the clainmed deductions by use of other credible

evi dence. Lockett v. Conm ssioner, 306 Fed. Appx. at 466-467;

Villareal v. Comm ssioner, T.C Meno. 1998-420. But petitioner’s

unverified, undocunented testinony is not sufficient to support a
$36, 250 casualty | oss deduction. However, this Court may

approxi mate the deductible anmount if the taxpayer establishes a
deducti bl e expense but is unable to substantiate the precise

amount. Cohan v. Conmi ssioner, 39 F.2d at 543-544.
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The Court concludes that petitioner suffered danages to his
property as a result of the 2005 hurricane season. W believe
that a ot of petitioner’s property was | ost or danaged. And
even though petitioner failed to nmeet substantiation requirenments
to be allowed the full $36,250 deduction, he has presented
sufficient evidence to justify sone relief under the Cohan rule.

The general rule is that the anpunt of a casualty |oss
deduction is the lesser of: (1) The fair market value of the
property imedi ately before the casualty reduced by the fair
mar ket val ue of the property imedi ately after the casualty or
(2) the adjusted cost basis of the property. Sec. 1.165-7(b),

I ncone Tax Regs. On the evidence in front of us, we believe that
petitioner’s allowable casualty |oss deduction should be $15, 500

for his 2005 tax year.®® See Popa v. Conmi ssioner, 73 T.C. 130,

3petitioner admts that he received approxi mately $500 from
FEMA during 2005 and therefore this amount shoul d be offset
agai nst his $15,500 casualty | oss deduction. See sec. 165(a).
Accordingly, petitioner will be entitled to a $15, 000 deducti on
after offsetting the $500 he received from FEMA. The sec. 165(h)
[imtations do not apply in this case. See supra note 10.

We cone up with $15,500 on the basis of petitioner’s
testinmony and his Exhibit 10-P. Petitioner extensively testified
about losing his car, kayak and outboard notor, paintings, and
book collection. This Court also notes that even though
petitioner did not specifically testify about them he naturally
| ost the personal itenms such as clothing and furniture listed on
his Exhibit 10-P. For the itens petitioner both testified about
and |isted on Exhibit 10-P, we allow petitioner the | owest val ue
attributed to that item For the personal itens not el aborated
onin his testinony at trial, we allow petitioner half of the
value listed on his Exhibit 10-P. Specifically, we give
petitioner $3,000 for his car, $1,500 for the kayak and outboard

(continued. . .)
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134 (1979) (holding that the taxpayer sustained a casualty | oss
but had not adequately docunented the deductible anmount and
therefore was entitled to only 75 percent of the clainmed |oss);

Heyn v. Conm ssioner, 46 T.C 302, 309-310 (1966) (allow ng the

t axpayer a casualty |oss deduction of $7,500 because it was cl ear
that the taxpayer had sustained sone |loss as a result of the
casualty even though the taxpayer had failed to clearly or

preci sely substantiate the anmount); O app v. Conmm ssioner, 36

T.C. 905, 908 (1961) (rejecting the taxpayer’s contention that
the casualty | oss was $4, 000 but using the Court’s best judgment
to find that the | oss due to the casualty was $800), affd. 321
F.2d 12 (9th Gr. 1963).

V. Additions to Tax

Respondent bears the burden of production with regard to
the additions to tax. See sec. 7491(c); see Higbee v.

Conmm ssioner, 116 T.C 438, 446-447 (2001). To neet his burden,

respondent nust produce sufficient evidence establishing that it
is appropriate to inpose the determ ned additions to tax. See

H gbee v. Conm ssioner, supra at 446. However, respondent does

not have to produce evidence of reasonabl e cause, substanti al

authority, or lack of willful neglect. I1d.

(... continued)
notor, $3,500 for the Livingston Roberts highwayman pai nti ng,
$2,000 for the other listed paintings, $3,000 for his book
collection, $2,000 for his furniture, and $500 for cl othing.



A. Section 6651(a)(1)

Cenerally, “any person nmade |iable for any tax * * * shal
make a return or statenment according to the forns and regul ati ons
prescribed by the Secretary.” Sec. 6011(a). Section 6651(a)(1),
in the case of a failure to file a return on tinme, inposes an
addition to tax of 5 percent of the tax required to be shown on
the return for each nonth or fraction thereof for which there is
a failure to file, not to exceed 25 percent in the aggregate.

The penalty will not apply if it is shown that such failure is
due to reasonabl e cause and not due to willful neglect.

Petitioner did not file his 2004, 2005, or 2006 tax return.
Further, petitioner has not presented any evidence that his
failure to file was due to reasonabl e cause and not w | ful
negl ect. Respondent has net his burden of production, and
accordingly, we sustain the additions to tax under section
6651(a) (1) for petitioner’s 2004, 2005, and 2006 tax years. See

Wheel er v. Comm ssioner, 127 T.C. 200, 207-208 (2006) (evidence

that the taxpayer did not file his incone tax return was
sufficient to satisfy the RS burden of production for the
section 6651(a)(1l) addition to tax), affd. 521 F.3d 1289 (10th
Gr. 2008).

B. Section 6651(a)(2)

Section 6651(a)(2) provides for an addition to tax of 0.5

percent per nonth up to 25 percent for failure to pay the anount
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shown on a return unless it is shown that such failure is due to
reasonabl e cause and not due to willful neglect.?

The Comm ssioner’s burden of production wth respect to
the section 6651(a)(2) addition to tax requires that the
Comm ssi oner introduce evidence show ng that a return
showi ng the taxpayer’s tax liability was filed for the year
in question. 1In a case such as this where the taxpayer did
not file a return, the Comm ssioner nust introduce evidence
that an SFR [substitute for return] satisfying the
requi renents of section 6020(b) was nade. See Cabirac v.
Comm ssioner, * * * [120 T.C. 163 (2003)]. * * *

VWheel er v. Conmi ssioner, supra at 210.

Under section 6651(g)(2), a return prepared by the Secretary
pursuant to section 6020(b) is treated as a return filed by the
t axpayer for the purpose of determ ning the amobunt of an addition
to tax under section 6651(a)(2). To constitute a section 6020(b)
return, “the return nust be subscribed, it nust contain
sufficient information fromwhich to conpute the taxpayer’s tax
liability, and the return formand any attachnments nust purport

to be a ‘return’.” Spurlock v. Conmi ssioner, T.C. Menp. 2003-

124.

Respondent and petitioner stipulated that substitutes for
returns were filed on petitioner’s behalf for his 2004, 2005, and
2006 tax years. Petitioner did not pay his tax for his 2004,

2005, or 2006 tax year. Respondent has nmet his burden of

14The sec. 6651(a)(1l) addition to tax is reduced by the
anount of the sec. 6651(a)(2) addition to tax for any nonth (or
fraction thereof) to which an addition to tax applies under both
sec. 6651(a)(1l) and (2). See sec. 6651(c)(1).



- 20 -
production with respect to the section 6651(a)(2) additions to
tax. Further, petitioner did not present any evidence that his
failure to pay was due to reasonabl e cause and not willfu
neglect. Therefore, we will sustain the additions to tax under
section 6651(a)(2) for petitioner’s 2004, 2005, and 2006 tax
years.

C. Section 6654(a) Additions to Tax

Respondent determ ned that petitioner was |iable for
additions to tax under section 6654(a) for petitioner’s 2005 and
2006 tax years. Section 6654(a) inposes an addition to tax where
prepaynents of tax, either through w thholding or by making
estimated quarterly tax paynents during the course of the year,
do not equal the percentage of total liability required under the
statute. However, the addition to tax will not apply if
petitioner shows that one of the several statutory exenptions

applies. See Gosshandler v. Comm ssioner, 75 T.C. 1, 20-21

(1980).

“IRlequired install nents” of estimated tax are due at four
times during the year and each is 25 percent of the “required
annual paynent.” Sec. 6654(c)(1), (d)(1)(A). For an individual
t axpayer whose adjusted gross incone for the taxable year is

$150, 000 or less, a “required annual paynment” is equal to



the | esser of--

(1) 90 percent of the tax shown on the return for
the taxable year (or, if no returnis filed, 90 percent
of the tax for such year), or

(1i) 100 percent of the tax shown on the return of
the individual for the preceding taxable year.

Clause (ii) shall not apply if the preceding taxabl e year
was not a taxable year of 12 nonths or if the individual did
not file a return for such precedi ng taxable year.
Sec. 6654(d)(1)(B)
To meet his burden of production with regard to the section
6654(a) addition to tax, respondent must at a m ni mum produce
evi dence necessary to enable the Court to concl ude that

petitioner had a required annual paynent for 2005 and 2006. See

VWheel er v. Conmi ssioner, supra at 211

Respondent has net the burden of production with respect to
the section 6654(a) additions to tax. Petitioner did not nmake
his required estimated tax paynents for either 2005 or 2006. He
al so does not qualify for any of the exceptions listed in section
6654(e). Because petitioner failed to file Federal incone tax
returns for 2004 and 2005, petitioner’s required annual paynment
of estimated tax was 90 percent of his tax for each year. See

VWheel er v. Conmi ssioner, supra at 211-212; see also Rivera v.

Conmi ssioner, T.C. Meno. 2009-215; Wal zer v. Conmm ssioner, T.C

Meno. 2009-200. W therefore sustain respondent’s additions to
tax under section 6654(a) for petitioner’s 2005 and 2006 tax

years.
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The Court has considered all of petitioner’s contentions,
argunents, requests, and statenents. To the extent not discussed
herein, we conclude that they are neritless, noot, or irrelevant.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




