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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

HAI NES, Judge: Petitioners filed a petition with this Court
in response to a Notice of Determ nation Concerning Collection
Action(s) Under Section 6320 and/or 6330 (notice of

determ nation) for 1999.! Pursuant to section 6330(d),

1 Unless otherwi se indicated, all section references are to
(continued. . .)
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petitioners seek review of respondent’s determ nation. The
i ssues for decision are: (1) Wiether petitioners are |liable for
an addition to tax under section 6651(a)(2); (2) whether
respondent abused his discretion by determ ning that petitioners
were not entitled to an abatenent of interest under section
6404(e); and (3) whether respondent abused his discretion by
determ ning that a Federal tax lien was appropriately filed and
would remain in effect until petitioners’ tax liability was
satisfied.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts, the supplenental stipulation of facts,
and the attached exhibits are incorporated herein by this
reference. At the tinme the petition was filed, petitioners
resided in South Boston, Mssachusetts.

During 1999, David Zi sskind (petitioner) was a sel f-enpl oyed
real estate devel oper and contractor. Petitioner owned an
interest in Mercer Properties, L.L.C. (Mercer). In April 1999,
Mercer sold real property devel oped by petitioner. In April or
May 1999, Mercer distributed profits of $156,857 fromthat sale

to petitioner. Petitioner knew that he would owe tax as a result

Y(...continued)
the I nternal Revenue Code, as anended, and all Rul e references
are to the Tax Court Rules of Practice and Procedure. Anpunts
are rounded to the nearest doll ar.
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of the distribution. However, petitioner did not make any
estimated tax paynents during 1999.

Despite their 1999 Federal incone tax return’s being due on
August 15, 2000, petitioners filed their return on Decenber 4,
2000. Petitioners reported the distribution of incone from
Mercer, total income of $154,751, taxable income of $121,530, and
total tax of $42,159. Petitioners reported zero total paynents,
an estimated tax penalty of $805, and a total amount due of
$42,964. Petitioners paid only $500 with their return.

On January 1, 2001, respondent assessed the total anount
petitioners reported due, an addition to tax of $7,589 under
section 6651(a)(1l) for failure totinely file, and an addition to
tax of $1,895 under section 6651(a)(2) for failure to pay the
amount shown as tax on the return.

On Novenber 27, 2002, petitioners submtted to respondent a
Form 656, O fer in Conprom se, and a Form 433-A, Collection
I nformation Statenent for Wage Earners and Sel f - Enpl oyed
| ndi viduals. Petitioners proposed to pay $14,000 to conprom se
their outstanding tax liability for 1999. Respondent found that
petitioners’ Form 433-A was insufficient, questioned the source
of several deposits into petitioners’ bank account, and
guestioned their involvenent in at least two limted liability
conpanies. On July 7, 2003, respondent requested nore

information frompetitioners. Respondent found the additional
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information provided by petitioners unsatisfactory and returned
the offer-in-conpromse forns to petitioners on April 27, 2004.

On April 29, 2004, respondent sent petitioners a Notice of
Federal Tax Lien and Your Right to a Hearing Under | RC 6320
(notice of Federal tax lien) for their outstanding tax liability
for 1999. At the tinme respondent issued the notice of Federal
tax lien, petitioners owed $29, 414, including penalties and
i nterest.

On May 18, 2004, petitioners submtted to respondent a Form
12153, Request for a Collection Due Process Hearing (request for
a section 6330 hearing). Petitioners requested that an offer-in-
conprom se or an installnent agreenent be entered into. However,
petitioners did not provide a Form 656, a Form 433-A, or an
i nstal | ment agreenent request.?

On June 17, 2004, Settlenment O ficer Maria Russo (Ms. Russo)
of respondent’s Boston Appeals Ofice was assigned to
petitioners’ case. On Septenber 28, 2004, Tinothy J. Burke (M.
Burke), petitioners’ attorney, telephoned Ms. Russo to discuss

petitioners’ request for a section 6330 hearing. On Cctober 21,

2 At various tines during their sec. 6330 hearing and
afterwards, petitioners requested an offer-in-conprom se or an
install ment agreenent. In the notice of determ nation,
respondent determ ned that petitioners abandoned their request
for an offer-in-conprom se and did not provide adequate financi al
information so that an installnment agreenent coul d be consi dered.
Petitioners do not dispute this determination in their petition
or on brief, and we do not discuss the offer-in-conprom se and
the install ment agreenent further.
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2004, M. Burke sent a letter to Ms. Russo disputing petitioners’
liability for the additions to tax under section 6651(a)(1l) and
(2).

Petitioners’ section 6330 hearing was held on Decenber 16,
2004. During the hearing, petitioners contested their liability
for the additions to tax under section 6651(a)(1l) and (2),
requested an abatenent of interest under section 6404(e), and
requested the withdrawal of the Federal tax lien. M. Russo
infornmed petitioners they would not be liable for the additions
to tax under section 6651(a)(1l) and (2) if they could establish
that their failure to tinely file and pay was due to reasonabl e
cause. M. Russo requested that petitioners provide her with
additional information to establish reasonabl e cause.

Bet ween January 31 and April 22, 2005, petitioners provided
Ms. Russo wth bank statenents, their 2000 Federal incone tax
return, and other information intended to establish reasonable
cause for their failure totinmely file and pay. On April 27
2005, Ms. Russo advised petitioners that she would review the
information submtted and nmake her determ nation

On July 1, 2005, respondent issued petitioners the notice of
determ nation. Respondent determ ned that petitioners
established their failure to tinely file was due to reasonabl e
cause. Accordingly, respondent determ ned petitioners were not

liable for an addition to tax under section 6651(a)(1l). However,
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respondent determ ned petitioners were liable for an addition to
tax under section 6651(a)(2) because they did not establish that
their failure to pay the tax shown on their return was due to
reasonabl e cause.® Respondent al so determ ned petitioners were
not entitled to an abatenent of interest. Because petitioners
“provided no concrete information as to how the collection would
be facilitated” if the notice of Federal tax lien were w thdrawn,
respondent determ ned the Federal tax lien should not be
wi t hdrawn. Respondent verified that all statutory and
adm ni strative requirenents were nmet and concl uded that the
filing of the notice of Federal tax |lien was appropriate.

In response to the notice of determ nation, petitioners
filed a petition with this Court on August 8, 2005.

OPI NI ON

Section 6321 inposes a lien in favor of the United States on
all property and rights to property of a taxpayer liable for
t axes when a demand for paynent of the taxes has been made and
the taxpayer fails to pay those taxes. Section 6320(a) provides
that the Secretary shall furnish the taxpayer with witten notice
of a Federal tax lien within 5 business days after the notice of

lien is filed. Section 6320 further provides that the taxpayer

3 Because respondent found petitioners were not liable for
the addition to tax under sec. 6651(a)(1), respondent increased
the anpbunt of the addition to tax under sec. 6651(a)(2) by $4, 725
to $6, 620.
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may request an Appeals hearing within 30 days begi nning on the
day after the 5-day period described above. Sec. 6320(a)(3)(B)
and (b)(1). Section 6320(c) provides that the Appeals hearing
generally shall be conducted consistent with the procedures set
forth in section 6330.

Section 6330(c) provides for review wth respect to
coll ection issues such as the appropriateness of the
Comm ssi oner’ s proposed collection actions and the possibility of
collection alternatives. Sec. 6330(c)(2)(A). The taxpayer may
al so chall enge the amobunt of the underlying tax liability if a
statutory notice of deficiency was not received or the taxpayer
di d not otherw se have an opportunity to dispute the tax
liability. Sec. 6330(c)(2)(B)

Pursuant to section 6330(d)(1), wthin 30 days of the
i ssuance of a notice of determ nation the taxpayer may appeal the
determ nation to this Court if we have jurisdiction over the
underlying tax liability. Were the validity of the underlying
tax liability is properly at issue, the Court will reviewthe

matter de novo. Seqgo v. Conm ssioner, 114 T.C 604, 610 (2000);

Goza v. Conm ssioner, 114 T.C 176, 181 (2000). Were the

validity of the underlying tax liability is not properly at
i ssue, however, the Court will review the Conm ssioner’s

determ nati on for an abuse of discretion. Seqo v. Commi SSioner,

supra at 610; Goza v. Conm ssioner, supra at 181.
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Because the underlying inconme tax liability was self-
assessed, petitioners did not receive a notice of deficiency.
The parties agree petitioners have not had an opportunity to
di spute their liability for the addition to tax under section
6651(a)(2). Therefore, we review de novo whether petitioners are
liable for the addition to tax under section 6651(a)(2). See

Downi ng v. Conm ssioner, 118 T.C 22, 29 (2002); Ramrez v.

Conmi ssioner, T.C. Menp. 2005-179; Godwin v. Conm ssioner, T.C

Menmo. 2003-289, affd. 132 Fed. Appx. 785 (11th Cir. 2005).
However, we review for an abuse of discretion respondent’s
determ nations rejecting an abatenent of interest and sustai ning

the Federal tax lien. See Downi ng v. Conm ssioner, supra at 29;

Ramirez v. Conmi ssioner, supra; Godwin v. Conm SsSioner, supra;

see al so sec. 6404(h)(1).

A. Addition to Tax Under Section 6651(a)(2)

Section 6651(a)(2) inposes an addition to tax for failure to
pay the anobunt shown as a tax on a return by the date prescribed
(determned with regard to any extension of time for paynent).
Section 7491(c) requires respondent to carry the burden of
production with respect to the addition to tax for failure to

pay. Hi gbee v. Conm ssioner, 116 T.C 438, 446-447 (2001). To

meet his burden of production, respondent must cone forward with
sufficient evidence indicating that it is appropriate to inpose

the addition to tax. 1d. Once respondent neets this burden,
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petitioners nmust cone forward with evidence sufficient to
persuade the Court that they are not |iable for the addition to

t ax.

The parties stipulated that petitioners did not pay their
tax liability for 1999 when it was due. Respondent’s Form 4340,
Certificate of Assessnents, Paynents, and O her Specified
Matters, indicates that, at the time of trial, petitioners stil
had an outstanding tax liability for 1999. Further, petitioner
testified that petitioners have not paid their outstanding tax
l[tability for 1999. W find that, on these facts, respondent has
met his burden of production under section 7491(c).

Petitioners may avoid the addition to tax if they can
establish that their failure to tinely pay was due to reasonabl e
cause and not due to willful neglect. Sec. 6651(a). A show ng
of reasonabl e cause requires a taxpayer to denonstrate that he
exerci sed ordi nary busi ness care and prudence but nevert hel ess
was unable to pay the tax within the prescribed tine. Sec.
301.6651-1(c)(1), Proced. & Adm n. Regs. The taxpayer wll be
consi dered to have exercised ordinary business care and prudence
if he nmade reasonable efforts to conserve sufficient assets in
mar ket able formto satisfy his tax liability and neverthel ess was
unable to pay all or a portion of the tax when it becane due.

Id.
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Petitioner knew that he would owe tax as a result of the
distribution of profits from Mercer, but petitioners failed to
nmake estinmated tax paynents and paid only $500 when they filed
their return. Nevertheless, petitioners argue they had
reasonabl e cause for their failure to tinely pay their full tax
l[Tability because they made reasonable efforts to conserve
sufficient assets in marketable formto satisfy their tax
l[Tability but were neverthel ess unable to pay the tax when it

becanme due. Petitioners assert they invested the profits

received fromMercer with Merrill Lynch “into stocks like Inte
and high tech stocks and things that were safe”. However,
petitioners assert that “Merrill Lynch lost it”, |eaving

petitioners unable to satisfy their tax obligations. Petitioner
testified that he believed he was nmaki ng a conservative
i nvestnent and he “thought it was the sane thing as a bank.”
Wil e petitioners provided Ms. Russo with bank statenments to
support their contention that they were unable to pay their
outstanding tax liability, they did not provide Ms. Russo with
information regarding their investment with Merrill Lynch. O her
than petitioner’s testinony, there is no evidence in the record
concerning petitioners’ investnment with Merrill Lynch, or that
such an investnent was even made. Qher than stating they
invested in “stocks like Intel and high tech stocks”, petitioners

have not specifically identified what stocks they invested in.
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Petitioners provided the Court with no information
i ndi cati ng when their investnent becanme worthless. In fact,
petitioners did not claima capital |loss on their 2000 Feder al
income tax return, indicating that their investnent did not
become worthless in 2000. Wthout this information, we cannot
determ ne whether petitioners had the ability to pay their tax
l[tability when it was due.

There is no evidence in the record regardi ng whet her
petitioners exercised ordinary business care and prudence in
monitoring their investnent. Additionally, given that petitioner
was a self-enployed real estate devel oper and contractor, we do
not find credible his testinony that he thought investing with
Merrill Lynch was the sane thing as depositing the noney with a
bank.

Petitioners have not established that they nmade a
“reasonabl e efforts to conserve sufficient assets in marketable
fornf. See sec. 301.6651-1(c)(1), Proced. & Adm n. Regs.
Petitioners have failed to show that their failure to tinely pay
t he amount of tax shown on their return was due to reasonable
cause and not due to wllful neglect. Therefore, we hold that
petitioners are liable for an addition to tax under section

6651(a) (2) as respondent determ ned.
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B. Abat enent of Interest Under Section 6404(e)

Section 6404(e) (1) provides that the Secretary may abate the
assessnment of interest that accrued as the result of any
unreasonabl e error or delay by an officer or enpl oyee of the
| nternal Revenue Service in performng a mnisterial or
manageri al act. However, section 6404(e)(1) al so provides that
“an error or delay shall be taken into account only if no
significant aspect of such error or delay can be attributed to
t he taxpayer involved, and after the Internal Revenue Service has
contacted the taxpayer in witing with respect to such deficiency
or paynent.”

The Court may order abatenment if the Secretary abuses his
di scretion by failing to abate interest. Sec. 6404(h)(1). 1In
order to prevail, a taxpayer nust prove the Conm ssi oner
exercised his discretion arbitrarily, capriciously, or wthout

sound basis in fact or law. Wodral v. Conmm ssioner, 112 T.C.

19, 23 (1999); Nelson v. Conm ssioner, T.C Meno. 2004-34.

Petitioners argue that respondent abused his discretion by
failing to abate interest that accrued “due to the Respondent’s
unnecessary delay in resolving the present nmatter”. Petitioners
assert respondent delayed in returning to themthe offer-in-
conprom se forns submtted on Novenber 27, 2002, and failed to

meet with petitioners despite several requests to do so.
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Petitioners have not shown that respondent caused any
unreasonabl e error or delay in the evaluation of their offer-in-
conprom se forns submtted on Novenber 27, 2002. Mbreover, any
del ays in processing the offer-in-conprom se were attributable in
significant part to petitioners’ failure to provide the revenue
officer with requested information or clarification of other
i nformation.

Petitioners’ assertion that respondent failed to neet with
themto resolve this case despite several attenpts by petitioners
to do so is without support. Petitioners provided no specific
information regarding who they tried to contact or when.
Additionally, Ms. Russo’s casenotes indicate that she pronptly
responded to all tel ephone calls and correspondence.

Petitioners have failed to establish that respondent caused
any unreasonable errors or delays in the performance of a
m ni sterial or managerial act. Therefore, petitioners have
failed to show that respondent abused his discretion by rejecting
their request for an abatenent of interest. W hold that
respondent did not abuse his discretion by rejection petitioners’
request for an abatenent of interest.

C. Appropri ateness of the Federal Tax Lien

During their section 6330 hearing, petitioners requested
t hat respondent rel ease the Federal tax lien. However,

petitioners did not allege in their petition that respondent
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erred by determining that the Federal tax lien should not be

w thdrawn. At trial, petitioner testified that the Federal tax
lien was affecting his business and petitioners would be able to
pay their taxes if the lien was renoved. On brief, petitioners
requested that the Court find as a fact that “The Petitioner
believes that if the Federal Tax Lien was taken off, he would be
able to earn noney to pay his 1999 tax liability.” However,
petitioners did not argue on brief that respondent abused his

di scretion by determning that the Federal tax |ien should not be
wi t hdr awn.

Rul e 331(b)(4) provides that, in a lien or levy action, the
petition nust include “C ear and conci se assignnents of each and
every error which the petitioner alleges to have been conmtted
in the notice of determ nation. Any issue not raised in the
assignnments of error shall be deenmed to be conceded.” Because
petitioners did not allege in their petition that respondent
abused his discretion by determning that the Federal tax lien
shoul d not be wi thdrawn and because petitioners did not address
it on brief, we find that petitioners have conceded the issue.
Therefore, we hold that respondent did not abuse his discretion
by determning that a Federal tax lien was appropriately filed
and would remain in effect until petitioners’ tax liability was

sati sfi ed.
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I n reaching our holdings, we have considered all argunents
made, and, to the extent not nentioned, we conclude that they are
noot, irrelevant, or w thout nerit.

To reflect the foregoing,

Deci sion will be entered

for respondent.




