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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

WHERRY, Judge: This case is before the Court on a petition
for redeterm nation of Federal incone tax deficiencies that
respondent determ ned for petitioner’s 2003, 2004, and 2005 tax
years in the anounts of $7,389, $7,372, and $5, 923, respectively.
Respondent issued petitioner a notice of deficiency on
Septenber 7, 2007. Petitioner then filed a tinely petition with
this Court. A trial was held on Decenber 4, 2008, in Los
Angel es, California.

Respondent concedes that petitioner has substantiated all of
her cl ai mred expenses for all 3 years at issue. The issue for
decision is whether petitioner is entitled to deductions arising
fromher horse activities clained on her Schedules C, Profit or
Loss From Business, to the extent they exceed her gross incone
fromthose activities. Mre specifically, the issue is whether
petitioner was engaged in her horse activities for profit. See
sec. 183.!

FI NDI NGS OF FACT

Sone of the facts have been stipulated, and the stipul ated

facts and the acconpanyi ng exhibits are hereby incorporated by

reference into our findings. Petitioner was single and filed

!Except as otherwi se indicated, all section references are
to the Internal Revenue Code of 1986, as anended and in effect
for the tax years at issue.
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Forms 1040, U.S. Individual Income Tax Return, for the taxable
years at issue. Petitioner resided in California when she filed
her petition.

During the years at issue petitioner worked full tine
desi gning and selling packaging materials for the cosnetic and
pharmaceutical industries primarily out of her hone in
California. During those years she earned $91, 664, $90, 129, and
$88,631 fromthat job.

Petitioner has an affinity for horses and enjoys riding and
conpeting in horse-related activities. Petitioner began riding
hor ses when she was 9 years old and started show ng them when she
was in her teens; except for a few years in college, she has been
involved with horses ever since. Gven her “circle of friends in
the horse industry”, her horse business activities serve as a
“social outlet”.

During the years at issue petitioner was a nenber of the
foll ow ng organi zations: United States Equestrian Foundati on,
United States Dressage Federation, United States Eventing
Associ ation, and the California Dressage Society.? She

subscri bed to periodicals concerning show horses, sone of which

2“Dressage” is a French word for “training”. |Its “purpose
is to develop the horse’s natural athletic ability and
wi | lingness to work, making himcalm supple and attentive to his
rider.” United States Dressage Federation,
http://ww. usdf. org/ about/about - dressage/i ndex. asp (last visited
July 15, 2010).
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she received as part of her nmenberships in those organi zations.
Petitioner also read books on horses, watched several DVDs on the
subj ect of horses, and attended sem nars and underwent testing as
part of her education for becom ng a dressage judge. During this
time she also volunteered with Reins in Fallbrook, a horse-
rel ated organi zation for “kids that are devel opnental ly
di sabled”. Petitioner’s devel opnentally chall enged teenage
daughter participated in the organization. During the years at
i ssue petitioner lived with her daughter on the 3-acre ranch she
purchased in 1995 for $274,000. Petitioner conducted her horse
activities, described below, primarily on this ranch.
Petitioner’s first horse business began in 1992 and | asted
t hrough 1997. Petitioner engaged in this activity under the nane
of L &L Farns and used busi ness cards and stationery bearing
that name. During the years of this breeding, training, and
selling activity, petitioner purchased a mare and bred her tw ce
before she becane too old. She also tried to resell a dressage
horse but was unable to do so because the horse suffered an
injury.
On her Schedules C attached to her 1996 and 1997 Forns 1040
petitioner |isted “DRESSAGE SHOVN AND SALE” as her principa
busi ness or profession. She reported no incone for the 2 years
but claimed | osses of $33,336 and $20, 225, respectively.

Respondent exam ned petitioner’s 1996 and 1997 Federal incone tax
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returns but made no adjustnments to them In 1997 petitioner
ceased those activities but remained on the ranch and conti nued
her involvenment with horses, particularly her commendabl e
vol unteer work with the therapeutic riding center.

The horse activities in question in this case began in My
2001 when petitioner purchased a 4-year-old gel ding naned
Gal | ahad for $1,000, a price she negotiated down fromthe
original $15,000 asking price.® Gallahad was well bred but not
well cared for and it was petitioner’s plan to rehabilitate and
resell him At sone point shortly after petitioner purchased
Gal | ahad, his behavior allegedly changed. He began, or perhaps
continued, “rearing and bucking and spinning”. It was at this
time that petitioner took Gallahad to several trainers. The
first two were not able to hel p; but then she contacted Natalie
Rooney Pitts (Ms. Pitts), who was able to resolve the problem

Petitioner hired Ms. Pitts because of her reputation as a
“pretty tough rider” who was “able to take on troubled horses and
be successful”. M. Pitts has been an equestrian professional

for 15 years and is a certified instructor, a licensed dressage

3Petitioner maintains that she engaged successfully in two
or three distinct businesses that carried on different
activities. She testified that her business from 1992 to 1997
was horse breeding, training, and selling, whereas the business
from 2001 t hrough 2007 was purchasing and reselling horses. W
are not persuaded that the latter activity is truly a new and
di fferent business. However, whether we characterize it as one
does not change the outcone of the case.
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j udge, and has been awarded the United States Dressage Foundation
bronze and silver nedal lifetinme awards. She is a nenber of the
U S. equestrian teamand rode in the Wrld Cup in 2005 and ot her
prestigious events. M. Pitts described Gallahad as “very well
bred on both sides for junping especially”, “beautiful”, “very
wel | put together”, and “a lovely nover”. She told petitioner
that Gall ahad could potentially be worth $100,000. Gall ahad
performed well in subsequent horse shows but then about 1 year
| ater suffered multiple tendon injuries, devel oped severe stonach
ul cers, and suffered a check liganment injury. These problens
were costly and sidelined Gallahad through 2004.

Pursuant to her plan to sell Gallahad, petitioner advertised
himfor sale in Horse Trader nagazine for $12,000 in 2002 and
2003. She raised the price to $20,000 in 2004. She advertised
by word of nmouth and by posting flyers at horse shows; these
met hods did not require a significant cash outlay. Taking into
account her expenses related to Gallahad, petitioner would not
have made a profit even if she had sold the horse at the highest
price listed ($20,000) in Horse Trader. Petitioner still owned
Gal | ahad at the tine of trial. At that time she also owned 2
ot her horses, Western Star and WIIling Acconplice, both of which
were acquired after the tax years at issue.

On her 2001 through 2005 Schedules C, petitioner |isted her

princi pal business or profession as “HORSE TRAINING' . Petitioner
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t hen changed her manner of tax reporting for her horse activities
on her 2006 and 2007 Forns 1040, by substituting for Schedul e C,
Schedules F, Profit or Loss From Farm ng, on which she |listed her
princi pal product as “HORSE TRAINING . Although the enphasis may
have changed, the Court concludes that in fact she had only one
busi ness, the horse business, which over the years conducted a
nunber of overlapping and interrelated activities. From 2001

t hrough 2007 petitioner reported on her Federal incone tax
returns the follow ng amounts of salary income, gross incone from
her horse activity, expenses fromher horse activity, net profit

or (loss) fromher horse activity, and taxable incone.

G oss Expenses Net Profit
| ncone From or (Loss)
Salary From Horse Hor se From Hor se Taxabl e
Year | ncone Activity Activity Activity | ncone
2001 $97, 507 - 0- $8, 088 ($8, 088) $45, 107
2002 94, 364 - 0- 22,449 (22, 449) 26, 330
2003 91, 664 - 0- 49, 631 (49, 631) - 0-
2004 90, 129 $6, 815 49, 944 (43, 129) - 0-
2005 88, 631 14,035 30, 123 (26, 088) 6, 323
2006 82,678 14,035 43, 087 (39, 052) - 0-
2007 41, 410 150 71, 807 (71, 657) - 0-

Al of this incone was fromher instructing activities.

Petitioner spent approximtely 40 hours per week on her
horse activity during the years at issue. Anong other things,
she cleaned stalls, fed her horses, purchased and haul ed

supplies, maintained the fencing and the grounds on her farm
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rode the horses, cleaned and prepared tack, attended appoi ntnents
with veterinarians and farriers, and went to shows and conpeted
on the weekends--usually 2 shows per nonth, except for Decenber.

Petitioner used the sane nane, L & L Farns, for this horse
activity as for the activity occurring from 1992 through 1997.
She al so used the sane business card for both activities, with
the sanme tel ephone nunber and Internet address. Petitioner
mai nt ai ned a checki ng account separate from her personal checking
account for her horse activities under the nane L & L Farns, and
t hat checki ng account was different fromthe one used in the
prior horse-related activity. Petitioner also kept a separate
file for each horse to keep track of “test results sent from
shows”, “farrier bills”, and its “pedigree.”

Petitioner’s business plan apparently was not prepared until
t he 2005 tax exam nation commenced and consisted of little nore
than a summary of the horse industry; the plan did not determ ne,
even at that |ate date, what should be done to nmake the business
profitable. For the second half of 2005 petitioner indicated
that she planned to do nore advertising and sell the horse she
had, Gallahad, to recoup sone of her |osses. Then she woul d
determ ne whether or not to continue in the sport horse industry.
Petitioner did not increase her advertising during that year or
in 2006 or 2007 and did not sell Gallahad, but she decided to

continue the activity.
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Petitioner never nmade a fornal budget for her |ater horse
activity because she “just didn’t feel that was necessary for one
horse.” Petitioner’s business plan was to “purchase prospective
sport horses that needed devel oping, sone training, and resel
them at a much higher price to the amateur and young rider
mar ket . ”

At some point during the years at issue, nost |ikely 2003,
petitioner purchased another horse, Laddie, for $10, 000.
Petitioner sold Laddie in 2004 for approximtely $16,000. G ven
t he expenses she paid with respect to Laddie, she did not make a
profit on the overall Laddie horse sale activity. During the
years at issue petitioner supplenented the incone received from
the sale of Laddie with “a few thousand dollars” of incone she
earned fromgiving riding |lessons, putting on clinics, and
running “a programto beconme a judge for dressage.” Petitioner
used her salary, wthdrawals from her savings and retirenent
accounts, and |loans to pay her horse activity expenses.

Petitioner used a Mcrosoft Excel spreadsheet to track her
horse-rel ated i ncone and expenses. Petitioner engaged a
pr of essi onal accountant, Donald Ganbl e of Prem er Business
Services, to prepare her Federal inconme tax returns for 2003,
2004, and 2005.

When petitioner |ooked at her financial records, she saw a

| ar ge negative cashfl ow and continued significant |osses in her
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horse activity. Petitioner contended that she attenpted “cost
cutting neasures and tried to get a lot of the things down on
costs and negotiated with vets on the care of Gallahad and
stretching things out a little bit wwth farriers and so on to try
to bring the costs down.” But, in fact, petitioner’s |osses were
fairly steady, and her |argest clainmed |oss was in 2007.

Petitioner indicated that she expected to sell Gll ahad,
for “somewhere in the six figure amount”, noting that he was well
bred, that his relatives “all were big-tinme show junpers”, and
his “half brother was Gold Fever, who won the gold nedal at the
2004 A ynpics.” Nevertheless, it was obvious to petitioner by at
| east 2002 that this expectation was unrealistic. She purchased
the horse, after it had been exposed on the open market for sone
time, for only $1,000, and she herself offered to sell Gall ahad
for as little as $12,000 starting in 2002 and 2003.

Petitioner considered the activity of purchasing,
devel opi ng, and reselling show horses to be “risky” but worth the
ri sk because “the rewards may be even higher if you hit the
jackpot with a really good horse that you can sell for a |ot of
money.” Wen it cane to nmarketing, petitioner showed her horses
herself so she would not have to pay a trainer and because she
was trying to sell her horses to amateurs and as an amateur rider
herself “it makes it nore believable that the horse can actually

be ridden by an amateur.” Except for a relatively small, elite
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group, an amateur rider does not generally ride a horse with a
val ue of six figures.

Ms. Pitts saw petitioner engaged in her business and
believed that she was “very hardworking.” M. Pitts had other
clients who carried on horse activities that, according to her,
made a profit and operated in essentially the sanme manner as
petitioner’s. M. Pitts did not advise petitioner to do anything
differently and said that she thinks “she’s doing a great job.”
Ms. Pitts indicated that petitioner is “very up on everything
that’s going on” and that she “actually [depends] on her to help
me stay abreast of everything” going on in the industry. She
testified that nost other owners do not pay attention to the
i ndustry at all.

OPI NI ON

Respondent argued that the expenses related to petitioner’s
horse activity were not deductible in excess of the gross incone
because the horse activity was not engaged in for profit within
t he nmeani ng of section 183.

Section 183(a) generally disallows deductions attributable
to activities not engaged in for profit. Section 183(c) defines
an “activity not engaged in for profit” as “any activity other
than one wth respect to which deductions are allowable for the
t axabl e year under section 162 or under paragraph (1) or (2) of

section 212."
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The Court of Appeals for the Nnth Grcuit, to which an
appeal in this case would lie absent stipulation to the contrary,
has held that an activity is engaged in for profit if the
t axpayer’s “predom nant, primary or principal objective” in
engaging in the activity was to realize an economc profit

i ndependent of tax savings. WIlf v. Conm ssioner, 4 F.3d 709,

713 (9th Cr. 1993), affg. T.C Meno. 1991-212. However, if the

investor’s primary or principal objective is to make a profit, it

is not necessary for the investor to show that his primry

obj ective was reasonable. Sec. 1.183-2(a), Incone Tax Regs.
Section 1.183-2(b), Incone Tax Regs., sets forth a

nonexclusive list of factors to be considered in evaluating a

taxpayer’s profit objective: (1) The manner in which the

t axpayer carries on the activity; (2) the expertise of the

taxpayer or his advisers; (3) the time and effort expended by the

taxpayer in carrying on the activity; (4) the expectation that

assets used in the activity may appreciate in value; (5) the

success of the taxpayer in carrying on other simlar or

dissimlar activities; (6) the taxpayer’s history of inconme or

| osses with respect to the activity; (7) the amobunt of occasi onal

profits, if any, which are earned fromthe activity; (8) the

financial status of the taxpayer; and (9) elenments of personal

pl easure or recreation. No one factor is necessarily

determ native in the evaluation of profit objective, nor is the
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nunber of these factors for or against the taxpayer necessarily

determnative. Golanty v. Comm ssioner, 72 T.C 411, 426 (1979),

affd. wi thout published opinion 647 F.2d 170 (9th G r. 1981);
sec. 1.183-2(b), Inconme Tax Regs. Al facts and circunstances
with respect to the activity nmust be taken into account. Sec.
1.183-2(b), Incone Tax Regs.

1. The Manner in Wiich the Taxpayer Carries on the Activity

The fact that the taxpayer carries on the activity in a
busi nessl i ke manner may indicate that the activity is engaged in
for profit. Sec. 1.183-2(b)(1), Incone Tax Regs. In this
context we consider: (1) Whether the taxpayer maintained
conpl ete and accurate books and records for the activity; (2)
whet her the taxpayer conducted the activity in a manner
substantially simlar to conparable activities that were
profitable; and (3) whether the taxpayer changed operating
procedures, adopted new techni ques, or abandoned unprofitable
met hods in a manner consistent with an intent to inprove

profitability. Gles v. Conm ssioner, T.C Meno. 2005-28; sec.

1.183-2(b) (1), Income Tax Regs.

The first inquiry considers whether petitioner naintained
conpl ete and accurate books and records of the activity.
Petitioner maintained a separate checking account, used busi ness
cards, kept an Excel spreadsheet of her incone and expenses, and

kept a file for each horse. However, there is little evidence
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that the books and records were kept for the purpose of “cutting
expenses, increasing profits, and evaluating the overall

performance of the operation.” See Golanty v. Comm ssioner,

supra at 430. Wen asked at trial, petitioner was unable to
all ocate profits and expenses to the sale of Laddie because she
“didn’t break it out that Laddi e used x anmount of food and Xx
anount of shavings and x anount of farrier.” Wthout such
know edge, petitioner could not have known how profitable the
entire operation was.

Petitioner clains to have witten a business plan at the
begi nning of her new activity, but she was unable to present it
to the auditing agent. Petitioner testified that when she
purchased Gall ahad to start up her second horse activity, her
pl an was to “purchase prospective sport horses that needed
devel opi ng, sone training, and resell themat a much higher price
to the amateur and young rider market.” Petitioner produced a
written business plan sone tine after the activity had al ready
begun and revised it at the request of the auditing agent.* Both
of these business plans are devoid of any meani ngful financial
analysis. The only “analysis” is a broad summary of the horse

industry indicating that there are 9.2 mllion horses in the

“The original business plan indicates that petitioner
purchased the ranch 10 years before the plan was drawn up;
therefore, this plan was probably witten in 2005, before July 28
of that year, the date on which the revised version was submtted
to the Internal Revenue Service.
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United States and 700,000 in California and that the “amateur
mar ket is the fastest growing market * * * These riders are
| ooki ng for safe, enjoyable nounts that are conpetitive.”
A witten business plan is not required if the “business

pl an was evidenced by * * * actions”. Phillips v. Conm ssioner,

T.C. Meno. 1997-128. However, in Phillips the taxpayers knew the
anounts of incone that would be required to cover their expenses
in future years. Although petitioner kept an item zed Excel
spreadsheet of the incone and expenses of the activity, she did
not “prepare any business or profit plans, profit or |oss
statenents, bal ance sheets, or financial break-even analyses” for

her activity. See Dodge v. Conm ssioner, T.C Meno. 1998-89,

affd. w thout published opinion 188 F.3d 507 (6th Cr. 1999).
Petitioner presented no evidence of a budget or that she knew how
much she could spend to maintain Gallahad and still nake a
profit. She nerely testified that she saw a | ot of nobney goi ng
out in her horse activities and that she never nade a fornal
budget because it was not “necessary for one horse”. Even if
petitioner had received $100,000 for Gallahad in 2005, by the end
of that year she would have already | ost $49,395 (i.e. $149, 395 -
$100, 000) on the horse activities. This favors respondent.

As to the second inquiry, Ms. Pitts in her testinony
i ndi cated that she had other clients who carried on horse

activities in a manner simlar to petitioner’s and earned a



- 16 -
profit. But her testinony was not corroborated; docunentation of
practices in simlar activities was not provided.

The third inquiry asks whether petitioner changed operating
procedures, adopted new techni ques, or abandoned unprofitable
met hods in a manner consistent with an intent to inprove
profitability. Petitioner did aggressively negotiate down the
purchase price of both horses she purchased; however, this was
her practice fromthe beginning of the second activity and
i ndi cates no change in nmethod. Petitioner testified that she
began to give riding | essons and put on dressage clinics to
suppl ement her incone. The record shows that petitioner has been
giving clinics since 2003 but quadrupl ed the anmount of 2003
income fromthe clinic activity in 2005. This does seemto
indicate that she at | east updated her operating procedure to
i ncrease this incone.

Petitioner negotiated down veterinarian bills, and Ms. Pitts
noted that petitioner brought her own shavings (the wood chips
used as a floor covering and bedding in horse stalls) to horse
shows for half the cost. However, petitioner’s records indicate
t hat her vet expenses increased from about $4,000 in 2003 to nore
t han $7,000 in 2005, and her shavings expenses decreased from
about $560 in 2003 to about $100 in 2005. Sone of these m nor
changes indicate that petitioner wanted to decrease expenses on

an activity that was not earning a profit. But we are not
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convi nced that these changes woul d have had a material inpact on
the overall profitability of petitioner’s activity or are
probative that she conducted the activity with an objective to

make a profit. See Golanty v. Conm ssioner, 72 T.C. at 428.

Respondent asserts that petitioner’s mnimal advertisenent
and pronotion of the horse activities indicate that the
activities were not engaged in for profit. This Court has found
that advertising at horse shows, by word of nmouth, in print
nmedi a, and by participation in horse shows nay indicate an intent

to make a profit. Engdahl v. Conm ssioner, 72 T.C. 659, 667

(1979). However, in 2005 petitioner spent only $35 on
advertising, alnmost $500 | ess than in 2004 and 2003. Al though
this indicates a change in operating procedure, the reduction in
t he anobunt expended for advertising is at best anbi guous and may
not be consistent with an intent to inprove profitability. This
favors respondent.

We conclude that petitioner did not carry on the horse
activity in a businesslike manner. Therefore, this factor favors
respondent.

2. The Expertise of the Taxpayer or Her Advi sers

Preparation for the activity by extensive study of its
accept ed busi ness, economc, and scientific practices,
or consultation with those who are expert therein, my
indicate that the taxpayer has a profit notive where

t he taxpayer carries on the activity in accordance with
such practices. * * * [Sec. 1.183-2(b)(2), Incone Tax
Regs. ]
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We have no doubt that petitioner is an acconplished
horsewoman with an extensive background in riding and show ng
horses. She has certainly engaged in an extensive study of
training, dressage, and horsemanship as evi denced by her
coll ection of books and videos, and her dressage sem nars and
testing. However, none of the educational materials in the
record relate to the econom cs or business aspects of profitably
running a horse activity, and petitioner’s background as a
lifelong horsewoman is insufficient to indicate a profit

objective. See Gles v. Comm ssioner, T.C Menp. 2006-15

(di scounting the probative value of reference materials that do
not relate to the business aspects of the horse activity); and

Gles v. Comm ssioner, T.C Meno. 2005-28 (sane); MKeever v.

Conmi ssioner, T.C. Menp. 2000-288.

Before entering into her second activity petitioner
consul ted Robert Kellerhouse, a rider and conpetitor who
organi zes horse shows, Teresa WIIlians, a horse broker, Elsa
Donnel |, a dressage trainer, and Axle Steiner, a horse judge who
judges the Aynpics and “all the high end equestrian sports.”
Petitioner continued to consult wth those individuals after she
started her activity about: Issues with training Gllahad, the
ups and downs of the market, what horses were being sold for, who
was W nni ng equestrian conpetitions, what people were | ooking for

in horses, and what horses were selling.
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The main inquiry is whether petitioner received advice from
the experts as to the accepted principles and econom cs of
profitably running a business and not nerely the general advice
that a horse enthusiast would seek in training and show ng horses

as a hobby. See Golanty v. Comm ssioner, 72 T.C 411 (1979);

Chandl er v. Conmi ssioner, T.C. Menop 2010-92; Keating V.

Comm ssioner, T.C Meno. 2007-309, affd. 544 F.3d 900 (8th G

2008); Gles v. Comm ssioner, T.C Menp. 2006-15; MKeever v.

Commi ssi oner, supra (taxpayers received general advice on show ng

and pronoting horses, but not on howto run a profitable horse
business). Oher than Ms. Pitts, petitioner’s advisers did not
testify at trial or otherw se corroborate through evidence such
as correspondence or other docunmentation that they di scussed the
specifics of profitably running a horse activity with petitioner.
When a party has the ability to introduce evidence and does not,
we may infer that the evidence would have been unfavorable to

that party. Wchita Term nal Elevator Co. v. Conm ssioner, 6

T.C. 1158, 1165 (1946), affd. 162 F.2d 513 (10th Cr. 1947).

Ms. Pitts discussed the econom c state of the sport horse
industry with petitioner and observed petitioner discussing the
sane wWith Robert Kellerhouse. Although petitioner’s discussions
wi th the above experts may have touched on sone information

relevant to running a horse activity for profit, the focus was on
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the general aspects of training, showi ng, and selling horses and
not on the business aspects of the activity.

We concl ude that petitioner has not established that she
sought expert advice regarding the business and econom c aspects
of carrying on her activity for profit; therefore, this factor
wei ghs in favor of respondent.

3. The Tine and Effort Expended by the Taxpaver in Carrying
on the Activity

The fact that the taxpayer devotes nmuch of his personal

time and effort to carrying on an activity,

particularly if the activity does not have substanti al

personal or recreational aspects, nmay indicate an

intention to derive a profit. A taxpayer’s w thdrawal

from anot her occupation to devote nuch of his energies

to the activity may al so be evidence that the activity

is engaged in for profit. * * * [Sec. 1.183-2(b)(3),

| ncomre Tax Regs. ]

Petitioner spent 40 hours per week working on her horse
activity. M. Pitts corroborated this testinony, confirm ng that
petitioner spent a m nimum of 40 hours per week on the activity.
This is a significant anount. Petitioner’s horse activity work
included: deaning stalls, feeding horses, mintaining the
grounds/fencing, riding horses, cleaning tack, handling ani mals
for the vet or farrier, and conpeting in shows. However, the
activity also had consi derabl e personal and recreational aspects,
even if sone of the activities were nundane, arduous, or

repugnant. Petitioner received considerable enjoynent from
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riding, owning, and conpeting with horses.® She went to all-
weekend horse shows and conpetitions, which she enjoyed and which
t ook considerable tinme. These activities are just as nuch a part
of a horse hobby as they are a horse business, and there is no
i ndi cation of what work she did on her horse activity that was
beyond what she woul d have done if the activity was a hobby. See

Gles v. Comm ssioner, T.C. Meno. 2006-15 (*“unpl easant tasks

associated wth caring for horses are required regardl ess of
whet her the activity is pursued as a hobby or a business.”);

Gles v. Conmi ssioner, T.C. Menp. 2005-28.

Al t hough we found in Engdahl v. Conm ssioner, 72 T.C. at

670-671, that “35 to 55 hours per week caring for the horses,
mucki ng out stalls, and maintaining the horse facilities * * *
could hardly be called pleasurable”, the taxpayers in Engdahl did
not thenselves ride or personally use the activity’'s property for
social activities. |In contrast, petitioner received a great deal

of pleasure fromriding and acknow edged that she had a circle of

SPetitioner testified that she never rode “pl easure horses”,
and Ms. Pitts testified that she never saw petitioner ride a
pl easure horse. However, petitioner did not distinguish whether
she neant that she never rode horses for leisure tinme pleasure or
t hat she never participated in the discipline of “pleasure
riding”. “Pleasure riding” conpetitions at horse shows eval uate
horses on manners and suitability of the horse for a rel axed
gait. The horse is to appear to be a “pleasure” to ride.
Because petitioner is an acconplished horsewonan (and so i s Ms.
Pitts), we believe that she may have been referring to the
di sci pline and not the fact that she never received pleasure from
riding her horses.
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friends in the horse industry and that it was a social outlet for
her.
Petitioner confirmed her lifelong | ove of horses and
conpetition. That a business person derives pleasure fromhis or
her work does not necessarily show a lack of a profit objective.

See sec. 1.183-2(b)(9), Incone Tax Regs.; see al so Jackson v.

Commi ssioner, 59 T.C 312, 317 (1972). Petitioner did spend a

significant anmount of time on her horse activity; however,
because the activity had so many personal and recreational
aspects, we find this factor neutral.

4. The Expectation that Assets Used in the Activity My
Appreciate in Val ue

“A taxpayer’s expectation that assets such as |and and ot her
tangi bl e property used in an activity nmay appreciate in value to
create an overall profit may indicate that the taxpayer has a

profit objective as to that activity.” dles v. Conm Sssioner

T.C. Meno. 2005-28 (quoting sec. 1.183-2(b)(4), Incone Tax

Regs.).

There is no doubt that petitioner expected her horses to
appreciate. Petitioner began her second horse activity after
purchasing Gallahad for $1,000 with the plan to “resell * * *
[him at a nuch higher price”. Gallahad was very well bred but
he had been negl ected. She was able to negotiate the original

asking price of $15,000 down to just $1,000 because the owners
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wanted to “just get rid of him” Petitioner believed that she
woul d then be able to sell him*“sonmewhere in the six figure
anount . ”

After petitioner purchased Gall ahad, he had many physi cal
probl ens; however, Ms. Pitts testified that Gall ahad could stil
be worth $100,000. The record does not support that testinony
but rather shows that petitioner had been unable to sell Gall ahad
at much lower prices. Although Gallahad did not appreciate
nearly as nmuch as petitioner thought he woul d, we believe that
petitioner felt she had bought himfor a bargain price and did
expect himto appreciate in val ue.

We are unconvinced by petitioner’s argunent that her
property should be included as part of her horse activity. W do
accept that she believed the property woul d appreciate in val ue
and that it did in fact appreciate. As we have already found,
petitioner al so expected her horses to appreciate. Petitioner
testified that a bank had apprai sed her property at around
$500, 000 i n 2003, and anot her appraisal (prepared for a |ine of
credit) indicates that the value was sonewhere around $400, 000
and $522,600. Petitioner believed her property was worth
$675,000 in 2003 and that it was worth somewhere between $700, 000
and $850, 000 in 2005 based on a valuation by her realtor.

The property al so served as petitioner’s honme and that of

her daughter. There is no indication that petitioner expected to
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hold the property for sale or to sell it as a profit center of

her horse activity. See Rozzano v. Comm ssioner, T.C Meno.

2007- 177 (The taxpayer began the horse activity subsequent to the
purchase of the |and, therefore there was no bona fide intention
of realizing profits fromincluding the land in the horse
activity.).

When there is little economc interrelationship between a
horse activity and the holding of the property for appreciation,
t hey cannot be considered the sane activity. Boddy v.

Comm ssioner, T.C Meno. 1984-156 n.6, affd. w thout published

opinion 756 F.2d 884 (11th Cr. 1985). Petitioner may have
purchased the land primarily for the purpose of her first horse
activity; however, it was also her primary residence, and she
remai ned on the property between her two horse activities. |If
petitioner’s intent to make a profit depended upon the
appreciation of her land, then “*the horse farmwas an
unnecessary econom ¢ burden to the holding of the land for

appreciation.”” See Purdey v. Conmm ssioner, T.C Menp. 1989-657

(quoting Boddy v. Conmm ssioner, supra), affd. w thout published

opinion 922 F.2d 833 (3rd Cr. 1990).

Even if we assune that petitioner purchased the property
“Wth the intent to profit fromincrease in its value,”
petitioner has not shown that the horse activity actually

“reduces the net cost of carrying the land for its appreciation
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in value.” See Purdey v. Conm ssioner, supra; sec. 1.183-

1(d) (1), Incone Tax Regs. Farmng and holding land wll be
considered a single activity only “*if the incone derived from
farm ng exceeds the deductions attributable to the farm ng
activity which are not directly attributable to the hol di ng of

the land . Faul kner v. Comm ssioner, T.C. Mnpb. 1985-536 n.9

(quoting section 1.183-1(d)(1), Inconme Tax Regs.). Petitioner’s
i ncone never cane close to covering the expenses that were
related to the horse activity and were not directly related to
t he hol ding of the land.?®

Because Laddie was sold for $6,000 over his purchase price
and Gal | ahad was purchased at a “bargain price”, we conclude that
petitioner expected the horses involved in the activity to
appreciate in value wwth the potential, although not achieved
here, of creating a profit. This factor weighs in favor of
petitioner.

5. The Success of the Taxpayer in Carryving on Gher Siml ar
or Dissimlar Activities

“The fact that the taxpayer has engaged in simlar
activities in the past and converted them fromunprofitable to

profitable enterprises may indicate that he is engaged in the

SPetitioner’s Excel spreadsheets for 2003, 2004, and 2005
list only expenses directly related to the care, show, and sale
of horses and do not include any property expenses. These
spreadsheets al so include petitioner’s incone fromthe horse
activity, which is a nere fraction of the listed variable horse-
rel ated expenses.
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present activity for profit, even though the activity is
presently unprofitable.” Sec. 1.183-2(b)(5), Inconme Tax Regs.
Al t hough petitioner has a long history of working with and
showi ng horses, petitioner’s first horse activity was
unsuccessful. Petitioner reported on Schedule C of her tax
returns that she had | osses of $33,336 in 1996 and $20, 225 in
1997. Petitioner appears to be a successful packagi ng desi gner
for the pharmaceutical and cosnetics industry; however, the
record does not show that she conducted her horse activity in a

manner simlar to her design business. Gles v. Conm Ssioner

T.C. Meno. 2005-28 (citing Dodge v. Comm ssioner, T.C Meno.

1998- 89) .
Under this factor, petitioner’s previous |lack of success in
carrying on a simlar activity favors respondent.

6. The Taxpayer's Hi story of Incone or Losses Wth Respect
to the Activity

A series of losses during the initial or start-up
stage of an activity may not necessarily be an
indication that the activity is not engaged in for
profit. However, where | osses continue to be sustained
beyond the period which customarily is necessary to
bring the operation to profitable status such conti nued
| osses, if not explainable, as due to customary
busi ness risks or reverses, may be indicative that the
activity is not being engaged in for profit. |If |osses
are sustai ned because of unforeseen or fortuitous
ci rcunst ances which are beyond the control of the
taxpayer * * * such | osses would not be an indication
that the activity is not engaged in for profit. * * *
Sec. 1.183-2(b)(6), Inconme Tax Regs.; see al so Engdah
v. Comm ssioner, 72 T.C at 669 (holding that horse
breedi ng has 5-to 10-year startup stage); Burger v.
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Conmi ssioner, T.C. Menp. 1985-523, affd. 809 F.2d 355
(7th Cr. 1987).

For the years at issue petitioner clainmd $118,848 in
| osses. She contends that the years at issue were well within
the 5-to 10-year startup stage of her activity and that the
| osses were in part due to unforeseen problens with Gll ahad.

Petitioner argues that the activity beginning in 2001 was
distinct fromthe activity beginning in 1992. Petitioner asserts
t hat because she took a 3-1/2 year hiatus from conducting or
reporting any operations and because the first activity consisted
primarily of breeding, developnent, and sale, while the second
activity consisted of purchasing, devel opnent, and sale, the two
activities are different. Petitioner argues that this
distinction is inportant wwth respect to the presunption under
section 183(d) and the all owance of an appropriate startup period
for the second activity. Even if petitioner began a new activity
in 2001, we are unconvinced that the extensive | osses can be
expl ai ned because the activity was still in its startup phase.

Section 183(d) provides that “If the gross incone derived
froman activity for 3 or nore of the taxable years in the period
of 5 consecutive taxable years which ends with the taxable year
exceeds the deductions attributable to such activity * * * such
activity shall be presuned * * * to be an activity engaged in for
profit.” This section expands the tinmefrane so the presunption

arises if in 2 of 7 taxable years the gross incone exceeds the
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deductions for “an activity which consists in major part of the
breedi ng, training, show ng, or racing of horses”. 1d.

| f her second activity was truly a new and di sti nct
activity, the years at issue are only the third, fourth, and
fifth of the activity. It was possible that petitioner could
then have had 2 profitable years before the 7 years were up as of
the end of the 2005 tax year. |In fact, as of chart above notes,
| osses were also incurred in 2006 and 2007. Petitioner’s main
busi ness prospect, Gall ahad, had not sold even at prices
substantially bel ow $100, 000 (the record includes advertisenents
where petitioner |listed Gallahad at $12,000 to $20,000). W are
unconvi nced that petitioner would have been able to sell Gall ahad
at a price that would cover her |osses. See Boddy v.

Comm ssioner, T.C Meno. 1984-156 (“‘the presence of |osses in

the formative years of a business * * * s not inconsistent with
an intention to achieve a later profitable | evel of operation,
bearing in mnd, however, that the goal nust be to realize a
profit on the entire operation, which presupposes not only future
net earnings but also sufficient net earnings to recoup the

| osses whi ch have neanwhil e been sustained in the intervening

years (quoting Bessenyey v. Conmi ssioner, 45 T.C 261, 274

(1965), affd. 379 F.2d 252 (2d Cr. 1967), cert. denied 389 U S
931 (1967))).
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Al t hough petitioner cites nunerous cases in which we have
all owed |l engthy startup periods (5 to 11 years) for horse
activities, those cases generally involve horse breeding. See

Engdahl v. Conm ssioner, 72 T.C. 659 (1979); Routon v.

Conmi ssioner, T.C. Menp. 2002-7; MKeever v. Conmm ssioner, T.C

Meno. 2000-288; Dodge v. Conm ssioner, T.C Meno. 1998-89; Appley

v. Comm ssioner, T.C Meno. 1979-433. Petitioner, in the years

at issue, was not involved in a horse-breeding activity, and she
did not present testinony or other evidence at trial with respect
to a reasonable startup period for her actual activity.

Petitioner asserts that her activity was “essentially a ‘one-
horse’ operation”, and the record indicates that she attenpted to
sell Gallahad relatively soon after purchase. Moreover, there is
no indication that she would have made a profit fromher activity
if the problens affecting Gallahad had not occurred. See Dodge

v. Conm ssioner, supra.

Quoting section 1.183-2(b)(6), Income Tax Regs., petitioner
al so argues that the | osses were “‘sustained because of
unforeseen or fortuitous circunstances which are beyond the
control of the taxpayer’”. It is true that there were many
problenms with Gallahad. Wile in petitioner’s possession, he had
a problem nultiple tendon injuries, and ulcers. As unfortunate

as these issues are, we do not beleive they were entirely
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unforeseeable. Petitioner purchased this horse for a nom nal
amount of $1, 000 from people who wanted to “just get rid of him”

Even if petitioner was in the startup phase of her second
horse activity, the substantial and consistent |osses were not
attributable to the costs required to start up a business. Nor
were they from unforeseen circunstances. The |osses resulted
fromher inability to sufficiently control expenses and
effectively market and sell the activity’'s only significant asset
and only possible source of profit. Accordingly, this factor
favors respondent.

7. The Anmpbunt of Occasional Profits, If Any, Wiich Are
Earned Fromthe Activity

“The amount of profits in relation to the anpbunt of |osses
incurred, and in relation to the anount of the taxpayer’s
i nvestnment and the value of the assets used in the activity, may
provi de useful criteria in determning the taxpayer’s intent.”
Sec. 1.183-2(b)(7), Inconme Tax Regs. “[A]n opportunity to earn a
substantial ultimate profit in a highly specul ative venture is
ordinarily sufficient to indicate that the activity is engaged in
for profit even though | osses or only occasional small profits
are actually generated.” |[|d.

Petitioner argues that when she purchased Gal | ahad and
started the activity, she could make a substantial anount of
nmoney fromthe sale of Gallahad. Yet she and Ms. Pitts al so

admtted that the sale of horses is a high-risk activity. W
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have held that horse activities are highly specul ative ventures,
even |ikening show horses to a wildcat oil well. Dawson v.

Conmi ssioner, T.C. Menp. 1996-417.

Al t hough petitioner has generated no profit from her
activity, “A taxpayer’s belief that she could one day sell a
horse for a substantial anount of revenue and a correspondi ngly

| arge profit may be indicative of a profit notive if that belief

is adequately supported.” See Gles v. Conm ssioner, T.C Meno.

2006-15 (citing McKeever v. Conm ssioner, supra). Wen

petitioner began her second horse activity, she believed that she
could hit the “jackpot” wth Gallahad. W are |less certain that
this belief reasonably continued through the years at issue.

Petitioner’s horse activity generated no profits in the
first 4 years of existence; however, show horses are a highly
specul ative venture, and petitioner initially believed that she
could sell Gallahad for a large profit. W find this factor
slightly favors petitioner.

8. The Financial Status of the Taxpayer

“Substantial income from sources other than the activity
(particularly if the losses fromthe activity generate
substantial tax benefits) may indicate that the activity is not
engaged in for profit especially if there are personal or
recreational elenents involved.” Sec. 1.183-2(b)(8), Incone Tax

Regs. Petitioner earned substantial income from her product
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desi gn business, and the | osses fromher horse activity resulted
in substantial tax benefits. Moreover, petitioner derived great
personal pleasure fromher activity. During the years at issue
petitioner earned an average of $90,000 a year from her product
desi gn busi ness which, coupled with the tax benefits she enjoyed,
enabl ed her to fund her profitless horse activity.

Petitioner cites several cases in which the Court found that
a taxpayer’s investnent of unrelated incone into the activity was

indicative that it was not a nere hobby. See, e.g., Engdahl v.

Conmi ssi oner, supra at 670; Phillips v. Conm ssioner, T.C. Meno.

1997-128; Mary v. Conm ssioner, T.C. Meno. 1989-118; Ei sennan V.

Conmi ssioner, T.C. Meno. 1988-467; Appley v. Conmn Ssioner, supra.

In each of those cases, however, the Court found facts and
ci rcunst ances not present here, including that the taxpayer
ei ther derived no personal pleasure or recreation fromthe
activity or derived much | ess than petitioner does from her
activity.

Petitioner did spend a significant amount of noney on her
horse activity. She also received substantial tax benefits (in
fact dropping her taxable incone to zero in 2 of the years at

i ssue) and consi derabl e personal pleasure. See MKeever V.

Conmi ssioner, T.C. Menp. 2000-288. W are also mndful that as a

parent she saw the activity as inportant to her daughter’s

devel opment and happi ness.
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We agree that petitioner expended nore noney on her horse
activity than she could prudently afford gi ven her apparent |ack
of other independent sources of wealth, divorced status, and
dependent daughter. Further, by funding the activity in part
with funds fromloans, the hoped-for tax savings at issue in this
case, and withdrawal s from her savings and retirenent accounts,
she has put herself and her daughter in substantial financial

jeopardy. See Helmck v. Comm ssioner, T.C Meno. 2009-220. So

| ong as Federal and State conbined incone tax rates are |ess than
100 percent, there is no financial “benefit” froml osing noney.

Engdahl v. Conmissioner, 72 T.C. at 670. On the basis of these

facts petitioner asserts that this was not a hobby. Respondent,
focusing on the substantial tax benefits, consistent history of
| osses, recreational elenments, and petitioner’s daughter’s

t her apeuti c aspects, concludes it was not a for-profit activity.
We believe there is sone truth to both parties’ assertions, but

we do not fully accept either party’s conclusion. MKeever v.

Conmi ssioner, supra. W find this factor is neutral.

9. El enents of Personal Pleasure or Recreation

“The presence of personal notives in carrying on of an
activity may indicate that the activity is not engaged in for
profit, especially where there are recreational or personal
el ements involved.” Sec. 1.183-2(b)(9), Incone Tax Regs.

However, “W also note that a business will not be turned into a
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hobby nmerely because the owner finds it pleasurable; suffering

has never been nmade a prerequisite to deductibility.” Jackson v.

Conmi ssioner, 59 T.C. at 317.

Petitioner | oves horses and clearly derives great pleasure
fromher horse-related activity. She has ridden horses since she
was 9 years old and sought to surround herself with horses her
entire life.” Moreover, her activity is also a social outlet for
her, and she believes it has therapeutic benefits for her

daughter. See Keating v. Conm ssioner, T.C Meno. 2007-309

(citing Montagne v. Conm ssioner, T.C Meno. 2004-252, affd. 166

Fed. Appx. 265 (8th Cr. 2006)) (particularly attaching rel evance
to whether the taxpayer or a nmenber of the taxpayer’s famly

rides the horses); Bunney v. Conm ssioner, T.C. 2003-233 (the

parent supported his daughter’s interest in horses.). W note
that, “‘an enterprise is no |l ess a “business” because the
entrepreneur gets satisfaction fromhis work; however, where the
possibility for profit is small (given all the other factors) and
the possibility for gratification is substantial, it is clear
that the latter possibility constitutes the primary notivation

for the activity.’” Dodge v. Conm ssioner, T.C Meno. 1998-89

(quoting Burger v. Conm ssioner, T.C Meno. 1985-523).

'Agai n petitioner argues that she never rode “pleasure
horses.” W do not take this to nmean, nor do we find, that she
received no pleasure fromriding horses. See supra note 5.
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Petitioner’'s horse activity clearly invol ved substanti al
el ements of personal pleasure and recreation for herself and her
daughter. This factor strongly favors respondent.

After considering all of the above factors, as applied to
t he uni que facts and circunstances of this case, we concl ude that
petitioner’s horse activity was not engaged in for profit within
t he nmeani ng of section 183. This activity, during the 3 years at
i ssue, essentially involved two horses, Gallahad and Laddie. As
early as 2002, when Gall ahad was offered for sale by petitioner
for $12,000 without attracting a buyer, it was or should have
been evident to petitioner that she would not hit the jackpot
with him Laddie was sold in 2004 for $6,000 nore than the
acqui sition cost, far short of a sufficient anbunt to cover
| osses of the horse activity and show a profit. The activity was
always in the red and continued that way through at |east 2007
with the greatest |oss occurring in that year. The business
never underwent substantial change. Therefore petitioner is not
entitled to deduct expenses to the extent they exceed gross

income fromthe horse activity.?

%W note that petitioner is entitled to the sec. 183(hb)
deductions up to the anobunt of incone received in the horse
activity. Respondent only disallowed petitioner’s Schedul e C net
| osses, which petitioner determ ned after accounting for any
incone fromthe horse activity in the years at issue.



- 36 -
The Court has considered all of petitioner’s contentions,
argunents, requests, and statenents. To the extent not discussed
herein, we conclude that they are neritless, noot, or irrelevant.

To reflect the foregoing,

Deci sion will be entered

for respondent.




