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R disallowed a magjority of P's clained business
expense deductions for 2000, due to a | ack of
substantiation, and determ ned a deficiency. R mailed
the notice of deficiency to four separate addresses.
Each notice was returned to R

P clained that he was a statutory enpl oyee
pursuant to sec. 3121(d), I.R C., for 2000.

Hel d: The notice of deficiency is valid as
petitioner received actual notice of the deficiency
wi thout prejudicial delay and filed tinely a petition.

Hel d, further, P was not a statutory enpl oyee for
2000.

Hel d, further, The majority of R s deficiency
determ nations are sustained. P failed to neet the
substantiation requirenents of sec. 162, I.R C., and
where applicable, sec. 274, I.R C., for nost of the
deductions, or portions thereof, that R disall owed.




Gary Lee Colvin, pro se.

Daniel N. Price, for respondent.

MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

VWHERRY, Judge: This case is before the Court on a petition
for judicial review of a notice of deficiency that determ ned a
$13,018 deficiency for petitioner’s 2000 taxable year.! After

concessions by both parties,? the issues for decision are:

Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the year in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.

2Petitioner received a Form W2, Wage and Tax Statenent,
from Technol ogy Integration Goup (TIG which reflected that he
recei ved wages of $12,004 in 2000. Petitioner also received a
W2 from Daou Systens Inc. (Daou Systens) which reflected that he
recei ved an $8,000 settlenent in 2000. Petitioner included the
$20,004 on line 1 of his 2000 Schedule C, Profit or Loss From
Busi ness. However, petitioner then took deductions that exactly
mat ched his incone from TIG and Daou Systens. Petitioner
deducted $12,004 and $8, 000 on Part V, O her Expenses, of his
Schedul e C. Respondent disallowed the deductions. Petitioner
did not address these issues at trial or offer any evidence
relating to them Accordingly, these deductions are deened
conceded by petitioner. See Rule 142 (burden of proof generally
on taxpayer); Rule 149(b) (party’' s failure to produce evi dence,
in support of issue of fact as to which party has burden of
proof, may be ground for determ nation of issue against that

party).

Respondent conceded that petitioner is entitled to the
foll ow ng Schedule C, line 17 deductions for his 2000 taxable
year: (1) District Court appeal costs for Colvin v. O Connor,

70 F.3d 530 (9th Cr. 1995), in the anpbunt of $105; (2) Central

Val l ey Reporters transcripts costs in the anount of $197; and

(3) legal fees and costs for Colvin v. Daou Sys. Inc., No. 97-Cv-
(continued. . .)
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(1) Whether the notice of deficiency is valid;

(2) whether petitioner was a statutory enpl oyee of
Technol ogy Integration Goup (TIG for his 2000 taxable year;

(3) whether petitioner is entitled to a deduction of $5,253
for autonobil e expenses he incurred in 2000;

(4) whether petitioner is entitled to a deduction of $5,195
for loan interest that he allegedly paid to his nother in 2000;

(5) whether petitioner is entitled to a deduction of $1, 750
for fees he allegedly paid to his nother for accounting, tax
preparation, and representation services perforned in 2000;

(6) whether petitioner is entitled to $659 for cost of goods
sold in 2000;

(7) whether petitioner is entitled to a deduction for
$1,689.65 in legal fees and costs incurred in 2000.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulations of the parties, with acconpanying exhibits, are
i ncorporated herein by this reference. At the tine the petition

was filed, petitioner resided in Round Rock, Texas.

2(...continued)
00305 (S.D. Cal. filed Feb. 25, 1997), in the anount of
$5,911.65. Petitioner conceded that if it is ultimtely
determ ned that the Tax Court has jurisdiction over the instant
case, then $10,157 that petitioner clained as attorney fees for
Colvin v. Pennant Village Honmeowners Association, No. 96-CV-01654
(S.D. Cal. filed Sept. 23, 1996), on Schedule A Item zed
Deductions, as a m scell aneous expense is a nondeducti bl e
personal expense.
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During 2000, petitioner was a conputer hardware sal esperson
for TIG Petitioner signed a “formal offer of enploynent” on My
3, 2000, to indicate his acceptance of enploynent. An
“Enpl oynent and Conm ssion Agreenent” (enpl oynent agreenent)
between TI G and petitioner was executed by petitioner on May 9,
2000.% Petitioner initialed the |lower right corner of every page
on a space entitled “Enpl oyee” and signed the | ast page of the
agreenent. The enpl oynent agreenent provides in pertinent part:

1. Enpl oynent . Enpl oyer engages Enpl oyee to serve as

an Account Executive, and Enpl oyee hereby accepts such

an engagenent upon the terns and conditions set forth
herei n.

2. Term This Agreenent is for an initial period of
one (1) year but is termnable by either party, with or
w t hout cause, at any tine wth or w thout notice.

This Agreenent will continue to govern the enpl oynent
relationship for additional one (1) year terns unless a
new agreenent is negotiated and execut ed.

3. Duties. Enployee shall perform such duties as are
customarily perfornmed by an Account Executive, and such

SPetitioner, in the joint stipulation, objected to the
adm ssion into evidence of Exhibit 26-R the unenpl oynent
agreenent and rel ated enpl oynent docunents, from TIG on the
grounds of: (1) Lack of foundation; (2) hearsay; (3) Fed. R
Evid. 106; (4) petitioner |acks personal know edge of their
creation; and (5) respondent has failed to identify the
i ndi vi dual who allegedly created the docunents. Respondent
obt ai ned the docunents from TlI G pursuant to a subpoena duces
t ecum

The Court concludes that Exhibit 26-R does not |ack
foundati on. The docunents are business records, sone bear
petitioner’s signature or initials, and are adm ssible. The
Court concludes that the docunents are conplete. Petitioner’s
remai ni ng argunents are nmeritless. Accordingly, Exhibit 26-Ris
adm ssi bl e.
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other duties as the President of Enployer (“President”)
may require fromtine to time, with the understandi ng
that: (i) Enployee will devote his/her utnost know edge
and best skill to the performance of his/her duties;
(1i) Enployee will devote his/her full business tine to
the rendition of such services; and (iii) Enployee wll
not engage in any other gainful occupation which

requi res his/her personal attention w thout prior
consent of the President.

4, At-WI | Enploynent. Enployee and Enpl oyer

under stand and expressly agree that Enpl oyee’s

enpl oynent may be term nated by Enpl oyer or by Enpl oyee
at any time, wwth or without notice and with or w thout
cause. Enployee and Enpl oyer expressly agree that this
provision is intended by Enpl oyee and by Enpl oyer to be
the conplete and final expression of their

under standi ng regarding the terns and conditions under
whi ch Enpl oyee’ s enpl oynent may be term nat ed.

Enpl oyee and Enpl oyer further understand and agree that
no representation contrary to this provision is valid,
and that this provision may not be augnented,
contradicted or nodified in any way, except by a
witing signed by Enpl oyee and by the President.

* * * * * * *

12. Personnel Policies and Procedures. The Enpl oyer
shall have the authority to establish fromtine to tine
personnel policies and procedures to be followed by its
enpl oyees. Enpl oyee agrees to conply with the policies
and procedures of the Enployer. To the extent any
provi sions in Enployer’s personnel policies and
procedures differ with the ternms of this Agreenent, the
terms of this Agreenent shall apply. 1In no case shal
any personnel policies or procedures be deened to
contradict the at-wi Il enpl oynent provision contained

i n paragraph 4 of this Agreenent.

13. Comm ssion Plan. Enployee is enployed by Enpl oyer
to engage in the sale of conputer-rel ated equi pnent and
conputer service contracts. Enployee will not engage
in the actual provision of technical services under the
service contracts that Enployee will sell. Enployee
will be paid on a comm ssion basis pursuant to the
foll ow ng conm ssion plan:
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13.1 Draw. During the first four nonths (4)
of enploynment under this Agreenent, Enployee wll
receive a non-recoverable draw on conmm ssion in the
amount of $5,000 per month (“Draw’). |In nonths five
(5) and six (6), Enployee will receive a non-
recoverabl e nmonthly draw of $2,500. Subsequent to the
6th nmonth, draw will be recoverable nonth to nonth,
whi ch amount shall be paid in biweekly installnents
during the course of Enployer’s regular payrol
peri ods.

13.2 Draw Record. Enployer shall maintain a
record of all Draws taken by Enpl oyee for the purposes
of recouping Draws from comm ssions as they are earned
by Enpl oyee (“Draw Record”);

13.3 Monthly Gross Incone Calculations. At or
around the 15th day of each nonth, Enployer shal
determ ne the anount of gross profit on paid invoices
generated from Enpl oyee’ s sales in the previous
cal endar nonth. Enployee wll be allocated a
conmi ssi on anount equal to 25% of such gross profit
anmount (“Gross Comm ssion”).

13. 4 Recoupnent of Draws. After Enpl oyer
determ nes Enpl oyee’ s Gross Conmm ssion, Enpl oyer shal
deduct from such Gross Conm ssion all anmounts due and
owi ng to the Enployer for Draws taken by Enpl oyee.

13.4. 1. Net Conm ssion. Any bal ance
remai ni ng after the deduction of the Draws and ot her
appl i cabl e payroll deductions fromthe G oss
Commi ssion, shall be paid to Enpl oyee at the comm ssion
payroll period (“Net Comm ssion”).

13. 4. 2. Draws Exceedi ng G oss Conm ssi on.
| f Enployee’s Draws as reflected in the Draw Record
exceed Enpl oyee’s Gross Conmm ssion, Enpl oyee agrees
t hat Enpl oyer shall be entitled to deduct as nuch of
the anobunt due in Draws fromthe G oss Conm ssion as
possible. In addition, Enployee agrees that any
bal ance remai ning in Enpl oyee’s Draw Record will be
carried over into subsequent nonths until Enpl oyee’s
G oss Conm ssion has satisfied such bal ance.

* * * * * * *
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15. Unaut hori zed Expenses. Enployees will not be
entitled to rei nbursenent for expenses that are not
previously authorized in witing by the President of
Enpl oyer. 4

16. Fri nge Benefits.

16.1 Heal th | nsurance. The Enpl oyer shal
provi de health i nsurance pursuant to the existing
conpany heal th i nsurance pl an.

17. Autonobile. Enployee shall, at his/her own
expense, procure an autonobile for any use in traveling
and making calls on clients and prospective clients.
Enpl oyee agrees to indemify and hol d Enpl oyer harmnl ess
fromany clains arising out of or relating in any way
to the operation or use of that autonobile by Enpl oyee.
Furt hernore, Enployee shall at all tines during the
term of his/her enploynent keep in full force and
effect, at his/her sole expense, a policy of autonpbile
i nsurance on each autonobile used by hinf her at any
time to carry out any of the duties of his/her

enpl oynent. [Reproduced literally.]

Petitioner did not enroll in TIG s nedical plan.
Petitioner, his girlfriend, Kathleen Santoni (Ms. Santoni), and
their two mnor children were covered by Ms. Santoni’s Costco
medi cal insurance. Petitioner did not participate in TIG s
section 401(k) plan.

Petitioner |listed his address on his 2000 Form 1040, U. S
I ndi vi dual I ncone Tax Return, as “6064 Erlanger Street, San

Di ego, CA 92122" (San Di ego address).® On his 2000 Form 1040

“A handwritten notation to this provision added “A VI CE
PRESI DENT OR THE" before “President”.

SPetitioner, in the joint stipulation, objected to the
adm ssion into evidence of his 2000 Federal income tax return
because of the “non-redaction of his and third parties’ soci al
(continued. . .)
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Schedule C, Profit or Loss From Busi ness, petitioner |isted
“Consultant” as his principal business or profession, and “Colvin
Busi ness Services |1” as the nane of his business. Petitioner
reported his gross receipts or sales as $20,004 and did not check
the box on line 1 of his Schedule Cto indicate that the incone
was reported on a Form W2, Wage and Tax Statenent, that had the
statutory enpl oyee box checked. On petitioner’s 2000 Form W 2,
TIG did not check the box on line 15 to indicate that petitioner
was a statutory enployee. Petitioner clainmed a total of $52,968
i n expenses and costs of goods sold.® Petitioner’s Schedule C
i ndicated a net | oss of $32, 964.

Petitioner owned two vehicles, a 1997 Vol kswagen Cabri ol et
and a 1997 Honda Accord. He clainmed a car and truck expense of

$6, 033 on Schedule C of his 2000 Form 1040. On Schedule C Part

5(...continued)
security nunbers, as well as the full names of his m nor
chil dren, and phone nunbers.” Petitioner also objected to the
adm ssion into evidence of his 1997, 2001, 2002, and 2003,
Federal incone tax returns on the sane grounds, and rel evancy.
Al t hough the Court, on January 16, 2007, proposed anendnents to
its Rules of Practice and Procedure that would provide in Rule
22.2 for the redaction of Social Security nunbers and m nor
children’s nanes, the proposed anendnents have not yet been
adopted. Further, petitioner has not filed a notion to redact
the Social Security nunbers and mnor children’ s nanmes, or to
seal that portion of the record. The Court concludes that
petitioner’s 1997, 2000, 2001, 2002, and 2003, Federal incone tax
returns are admssible in their current form

SPetitioner’s total expenses of $52,968 consisted of $46, 454
i n general expenses, $3,323 in cost of goods sold, and $3, 191 for
busi ness use of his hone.
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IV, Information on Your Vehicle, petitioner did not conplete the
section and indicated “SEE STMI". Petitioner attached a Schedul e
C“Miltiple Auto Statenment”. Under the heading “Vehicle 1",
petitioner |isted business mles of 14,200. Under the heading
“Vehicle 2", petitioner listed business mles of 4,000.

For 2000, petitioner claimed a Schedule Cinterest deduction
on a loan he entered into wth his nother, Rhoda Colvin, in the
anount of $5,195. Respondent disallowed the entire deduction.
Petitioner presented as substantiation a photocopy of the front
of a check issued to his nother in the anount of $5,000. A
handwitten notation on the meno |ine of the check indicated that
the check was for “Loan Repaynent”. Oher handwitten notations
on the top of the check were “Loan Pay & Int 4575", “Mar Mg
425.00", and “al so Honda Ref $300 toward GLC Loan of $35, 000".

Petitioner also clained as a Schedul e C deduction $1,750 in
fees he allegedly paid to his nother for accounting services, tax
preparation, and representation. Petitioner’s 1997, 2000, and
2003, Federal tax returns indicate that they were prepared by his
nmot her. Petitioner presented as substantiation an invoice in the
amount of $500 from Col vi n Busi ness Services, a business
conducted by petitioner’s nother, to Colvin Business Services ||
petitioner’s business. The invoice, dated April 30, 2000,
reflects that petitioner paid the invoice with check No. 6718 on

June 5, 2000. Petitioner’s original bank statenments were
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apparently | ost sonmehow by either petitioner or respondent during
the tax examnation. 1In lieu of these, petitioner presented a
self-created conputerized “Regi ster Report” which petitioner
testified “is a check register”. Notably, however, the Register
Report does not reflect check No. 6718 s ever clearing
petitioner’s bank account. The Court asked petitioner whether
the Register Report included “all your checks?” Petitioner’s
answer was “Yes, sir. Anything hitting my bank account” during
t he 2000 taxable year. Checks nunbered 6717 and 6719 are shown
in the Register Report as cleared on June 12 and June 16, 2002,
respectively, but check No. 6718 is never nentioned.

In addition, petitioner clained a Schedule C deduction for
| egal fees and costs in the anmount of $7,903. The parties
stipulated, as to that item that the only issue still in
contention is petitioner’s |legal fees of $1,689.65 for the case

Snyth v. Daou Sys., Inc, No. 97-CV-02013 (S.D. Cal. filed Nov. 7,

1997).7 Petitioner presented as substantiation a docunent
speci fying the anount of the award he received, a Form W2
characterizing the settlenent as a bonus, the acconpanyi ng check
from Daou Systens for $5,918.82 ($8,000 | ess withhol ding taxes of

$2,081. 18) payable to his attorney M chael Conger (M. Conger),

Petitioner was enpl oyed by Daou Systens as a Seni or Network
Systens Engineer / Project Manager from Aug. 1995 to Mar. 1997.
Petitioner conceded that he was not a statutory enpl oyee.



- 11 -
as well as his attorney’s statenment detailing the expenses and
fees incurred, and some court docunents.

Petitioner clained on Schedule C $3,323 for cost of goods
sold (CGS). The notice of deficiency disallowed $659 of
petitioner’s clainmed CGS. Petitioner’s CGS consisted of $2,833
of conputer hardware and $490. 39 of conputer software.
Petitioner provided substantiation for $58.80 in conputer
software receipts and was all owed a software CGS for that anount.
Petitioner’'s Register Report |listed conputer hardware itens and
t he dates they were purchased, which respondent consi dered when
he all owed $2, 605 of petitioner’s clained hardware itens CGS.
Respondent di sal |l owed the bal ance of the clained CGS for | ack of
substanti ati on and because the itens were all egedly used as
capital assets and not inventory.?

On his 1997 Form 1040, petitioner used his San D ego
address. On his 2001 and 2002 Forns 1040, petitioner |isted
“2330 Candle Ridge Trail, Georgetown, TX 78626" (Georgetown,
Texas, address) as his address.

Form 872, Consent to Extend the Tinme to Assess Tax, for

petitioner’s 2000 taxable year was signed by petitioner on

8The cursory revenue agent’s report does not clearly
identify which hardware itens were di sall owed. Based on the
total dollar anmount disallowed of $228 ($659 total CGS
di sal | onance m nus $431 software disallowance), it appears the
items were: (1) “16MB FLASH for $70; (2) floppy drive for $65;
(3) “RAM zipdrive” for $23; and (4) a 56K nodem for $70.
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February 15, 2004, and by respondent on March 29, 2004. On the
desi gnat ed space for the taxpayer’s address on Form 872,
petitioner’s Georgetown, Texas, address is typed. However, on
one of the copies of this form which was produced by respondent
fromhis records in digital CD format, there is a photocopy of a
post-it note in the mddle with the handwitten notation “1752 W
Mui rwood DR, Phoeni x, AZ 85045, new address” (Miirwood, Phoeni x
address). It is not clear fromthe record when the handwitten
notati on was added. Respondent concedes that the record does not
i ndi cate how the Internal Revenue Service (IRS) was informed of
t he new address.

On August 20, 2004, respondent received petitioner’s Form
2688, Application for Additional Extension of Tine to File U S.
I ndi vi dual I ncone Tax Return, for taxable year 2003 that had
listed as his address “1111 South Creek Drive, #831, Round Rock,
TX 78664” (Round Rock, Texas, address). Petitioner also listed
t he Round Rock, Texas, address as his address on his earlier
filed Form 4868, Application for Automatic Extension of Time to
File U S. Individual Income Tax Return, and on his 2003 Form
1040, which was mailed on October 15, 2004, and received by
respondent on Cctober 22, 2004.

Previously, respondent had issued a notice of deficiency on
June 10, 2004, for petitioner’s 2000 taxable year show ng a

deficiency of $13,018. The record reflects that the notice of
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deficiency was sent to four separate addresses. One notice of
deficiency was addressed to “Gary L. Colvin, 1752 Wst Miirwood
Drive, Phoenix, AZ, 85045-1741".° A second similar notice was
addressed to “Gary L. Colvin, Unit #831, 1111 South Creek Drive,
Round Rock, TX, 78664-0000".% A third notice of deficiency was
addressed to “Gary L. Colvin, 2330 Candle R dge Trail,

Georgetown, TX 78626-0000".' A fourth notice of deficiency was
addressed to “Gary L. Colvin, 6064 Erlanger Street, San D ego, CA
92122-0000".* Al four copies of the notice of deficiency were

returned to the I RS as uncl ai ned.

°The certified envel ope containing that notice of deficiency
had notations reflecting that the U S. Postal Service attenpted
to deliver the notice to petitioner on June 12, June 17, and had
returned the undelivered envel ope to the IRS on June 27, 2004.
The envel ope al so bore stanps of “UNCLAI MED', “I NTERNAL REVENUE
SERVI CE RECEI VED JUL 06 2004”, and “90 DAY UNI T LAGUNA NI GUEL”.

The certified envel ope containing that notice of
deficiency had a |line through the address and bore stanps
provi di ng “1 NTERNAL REVENUE SERVI CE RECEI VED JUL 21 2004”, and
“90 DAY UNI'T LAGUNA NI GUEL”.

1The certified envel ope containing that notice of
deficiency had a |line through the address, notations reflecting
that the U S. Postal Service attenpted to deliver for a second
time the notice to petitioner on July 23, 2004. The
undel i verabl e envel ope was returned to the IRS on July 30, 2004,
and bore stanps providing “1I NTERNAL REVENUE SERVI CE RECEI VED AUG
09 2004”, and “90 DAY UNIT LAGUNA NI GUEL”.

12The certified envel ope containing this notice of
deficiency had a handwitten notation of “2" Return 6-17",
reflecting that the U S. Postal Service attenpted to deliver the
notice to petitioner on at |east one occasion, and bore stanps of
“RETURNED TO SENDER’ with “ATTEMPTED NOT KNOWN' checked,
“I NTERNAL REVENUE SERVI CE RECEI VED JUN 23 2004”, and “90 DAY UNIT
LAGUNA NI GUEL” .
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Petitioner’s request for a copy of the notice of deficiency
fromthe I RS was received by the Taxpayer Advocate Service (TAS)
on July 23, 2004. A copy of the notice of deficiency was
provi ded by the TAS in Laguna N guel, California, and was
attached to a letter to petitioner dated July 28, 2004. The
letter was addressed to petitioner’s Round Rock, Texas, address.
Petitioner petitioned tinely this Court on Septenber 8, 2004.
Petitioner stated on the petition his requests for relief and his
supporting reasons as foll ows:

Deducti ons taken for enployee mleage all owable as a
Schedul e A deduction; deductions taken for business

m | eage all owabl e as a Schedul e C deduction; |egal fees
and costs are allowable as a deductible [sic] under
|. R C. Sections 212(1), 212(3), 216 and 262. Further,
Commi ssioner acted in violation of nmultiple sections of
Title 26 USC as well as its omm |.R C. when it
deliberately failed to conplete its audit of
petitioner’s tax return; deliberately failed to

consi der any of the docunents petitioner tinely
submtted to substantiate his personal, enployee and
busi ness deductions; deliberately sent audit
correspondence to an address it knew was i nproper so as
to prevent petitioner fromexercising his right to an
adm ni strative appeal hearing; deliberately sent the
statutory 90-day notice to an address it knew it was

i nproper thereby denying petitioner proper notice of
the all eged deficiency; and falsified docunents to nmake
it appear notice was proper.

OPI NI ON

Burden of Proof

As a general rule, the Comm ssioner’s determ nation of a
taxpayer’s liability is presunmed correct, and the taxpayer bears

t he burden of proving that the determnation is inproper. See
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Rul e 142(a); Welch v. Helvering, 290 U. S. 111, 115 (1933).

However, pursuant to section 7491(a), the burden of proof on
factual issues that affect the taxpayer’s tax liability may be
shifted to the Comm ssioner where the “taxpayer introduces

credi ble evidence with respect to * * * such issue”. The burden
will shift only if the taxpayer has, inter alia, conplied with
substantiation requirenments pursuant to the Internal Revenue Code
and “cooperated with reasonabl e requests by the Secretary for

W tnesses, information, docunents, neetings, and interviews”.
Sec. 7491(a)(2). In the instant case, petitioner failed to
conply with substantiation requirenents and did not present

credi ble evidence at trial. Petitioner’s original bank
statenents were apparently lost during the tax exam nati on.
However, petitioner’s |lack of substantiation and failure to
present credi ble evidence were pervasive. Accordingly, the
burden of proof remains on petitioner.

1. Mai ling of Notice of Deficiency

Petitioner argues that this Court |lacks jurisdiction. The
two requirenents for this Court’s jurisdiction in a deficiency
case are a valid notice of deficiency issued by the Comm ssi oner

and a tinely filed petition by the taxpayer. Frieling v.

Commi ssioner, 81 T.C. 42, 46 (1983). Because petitioner filed

his petition on tine, the only jurisdictional issue is the

validity of the notice of deficiency.
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The purpose of the mailing under section 6212 is to provide
the taxpayer with notice that a deficiency has been determ ned
agai nst himor her, and to provide the taxpayer with an
opportunity to petition this Court to challenge the
Commi ssioner’s determnation.® 1d. at 53. Wen a taxpayer
recei ves actual notice of a deficiency and does not suffer
prejudicial delay in filing tinely a petition with this Court,
the notice of deficiency, even though incorrectly addressed, is

valid under section 6212(a).!* Estate of G eenwood v.

3petitioner contends that Jones v. Flowers, 547 U S. 220
(2006) “ruled that the governnment could not rely solely on an
uncl aimed certified letter for properly notifying a taxpayer of
clainmed tax liabilities.” Petitioner’s contention is m staken
and Jones v. Flowers, supra, is not applicable to petitioner’s
case. Jones v. Flowers, supra, held that according to the
Fourteent h Amendnent Due Process C ause, the State of Arkansas
shoul d have taken additional reasonable steps to notify the
petitioner of a tax sale of his house after a certified letter
was returned unclainmed. Notably, M. Jones did not |learn of the
tax sale until after the sale had occurred; whereas in the
i nstant case petitioner obtained a copy of the notice of
deficiency before the expiration of the 90-day filing period and
filed a tinely petition.

Ypetitioner alleges that the notice of deficiency sent to
hi s Round Rock, Texas, address was addressed erroneously.
Petitioner alleges that because respondent placed “Unit 831"
before “1111 South Creek Drive” in addressing the notice of
deficiency, this “caused the US Postal Service to process the
letter as one destined to be delivered to a private mail box or
‘“PMB’ contained within a commercial facility such as a MAI LBOXES
ETC., POSTNET, POSTAL ANNEX, and PAKMAIL; not the apartnent
Petitioner resided at”. [Reproduced literally.] Petitioner
asserts that as a result of the m saddressing by respondent, the
notice of deficiency was returned to respondent.

Petitioner also asserts that respondent commtted crim nal
(continued. . .)
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Commi ssioner, T.C. Menp. 2003-98 (citing St. Joseph Lease Capital

Corp. v. Conmm ssioner, 235 F.3d 886, 891-892 (4th G r. 2000),

affg. T.C. Meno. 1996-256; Estate of Biskis v. Conm ssioner, T.C

Menp. 2001-94; Estate of CGitrino v. Conm ssioner, T.C. Meno.

1987-565). Petitioner had actual notice of the deficiency as he
requested, and received, a copy of the notice of deficiency from
the IRS TAS. Petitioner filed a petition that was tinely and,
therefore, did not suffer prejudicial delay. Accordingly, the
Court concludes that the notice of deficiency is valid, and this
Court has jurisdiction.

[11. Statutory Enpl oyee

A. General Rul es

A statutory enpl oyee may properly reflect business inconme
and expenses in full on Schedule C of Form 1040, and thereby
avoi d the Schedule A, Item zed Deductions, limtations on the

deducti on of enpl oyee busi ness expenses and the phaseout of

¥4(...continued)

obstruction of justice by intentionally m saddressing the notice
of deficiency sent to the Round Rock, Texas, address. The Court
concl udes that these allegations are unfounded, frivol ous, and
meritless. |If anything, the evidence indicates that respondent,
by sending four differently addressed notices of deficiency, was
very interested in ensuring that petitioner received the notice
of deficiency.

Additionally, petitioner alleges that he did not receive a
conpl ete copy of the notice of deficiency until 9 nonths after
filing his petition. However, petitioner attached a conplete
copy of the notice of deficiency to his filed petition.
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item zed deductions. See Prouty v. Conmi ssioner, T.C Meno.

2002- 175 (citing Rev. Rul. 90-93, 1990-2 C. B. 33). An individual
qualifies as a statutory enpl oyee pursuant to section 3121(d)(3)
only if such individual is not a comon | aw enpl oyee pursuant to

section 3121(d)(2). Ewens & MIller, Inc. v. Conm ssioner, 117

T.C. 263, 269 (2001). Section 3121(d) defines enployee, in
pertinent part, as follows:
(1) any officer of a corporation; or

(2) any individual who, under the usual conmmon | aw
rules applicable in determ ning the enpl oyer-enpl oyee
rel ati onshi p, has the status of an enpl oyee; or

(3) any individual (other than an individual who
is an enpl oyee under paragraph (1) or (2)) who perforns
services for renuneration for any person--

* * * * * * *

(D) as a traveling or city sal esman,
ot her than as an agent-driver or comm ssion-
driver, engaged upon a full-tinme basis in the
solicitation on behalf of, and the
transm ssion to, his principal (except for
side-line sales activities on behalf of sone
ot her person) of orders from whol esal ers,
retailers, contractors, or operators of
hotel s, restaurants, or other simlar
establi shnments for nerchandi se for resale or
supplies for use in their business
oper ati ons;

General |y, an enpl oyee may deduct unrei nbursed enpl oynent
expenses on Schedul e A subject to an overall 2-percent of
adjusted gross incone limtation. See secs. 62(a), 67(a). A
statutory enpl oyee is not an enpl oyee for purposes of sec. 62.
See sec. 3121(d); Prouty v. Conmm ssioner, T.C Meno. 2002-175.

As the Court concludes, infra, that petitioner is not a statutory
enpl oyee, petitioner’s expenses are subject to this overal
2-percent of adjusted gross incone limtation.
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if the contract of service contenpl ates that
substantially all of such services are to be perforned
personal |y by such individual; except that an

i ndi vidual shall not be included in the term *“enpl oyee”
under the provisions of this paragraph if such

i ndi vi dual has a substantial investnent in facilities
used in connection with the performance of such
services (other than in facilities for transportation),
or if the services are in the nature of a single
transaction not part of a continuing relationship with
t he person for whomthe services are perforned * * *

As an individual qualifies as a statutory enployee only if
the individual is not a comon | aw enpl oyee, the Court wll
initially determ ne whether petitioner was a common | aw enpl oyee
of TIG

B. Common Law Enpl oyee

Whet her an individual is an independent contractor or common

| aw enpl oyee is a question of fact. Wber v. Conm ssioner, 103

T.C. 378, 386 (1994), affd. 60 F.3d 1104 (4th Cr. 1995). In the
Fifth Crcuit, to which this case would normally be appeal abl e,

doubt ful questions should be resolved in favor of enpl oynent.

Breaux & Daigle, Inc. v. United States, 900 F.2d 49, 52 (5th G
1990). Cenerally, petitioner has the burden of proving error in
respondent’s notice of deficiency determnation that he was a

common | aw enpl oyee. See Rule 142(a); Profl. & Executive

Leasing, Inc. v. Conm ssioner, 89 T.C 225, 231 (1987), affd. 862

F.2d 751 (9th G r. 1988). However, respondent conceded on bri ef
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that he bears the burden of proof on the statutory enpl oyee issue
because it constitutes a new nmatter under Rule 142.1¢

I n determ ni ng whether a worker is a common | aw enpl oyee or
an i ndependent contractor, the Court generally considers:
(1) The degree of control exercised by the principal; (2) which
party invests in work facilities used by the individual; (3) the
opportunity of the individual for profit or loss; (4) whether the
princi pal can discharge the individual; (5) whether the work is
part of the principal’s regular business; (6) the permanency of
the relationship; (7) the relationship the parties believed they
were creating; and (8) the provision of enployee benefits. See

Ewens & MIller, Inc. v. Comm ssioner, supra at 270; Wber v.

Commi ssioner, supra at 387; Profl. & Executive Leasing, Inc. v.

Conmi ssi oner, supra at 232; Sinmpson v. Commi ssioner, 64 T.C. 974,

984-985 (1975); Cole v. Comm ssioner, T.C. Meno. 2006-44. Al of

the facts and circunstances of each case are consi dered, and no

single factor is dispositive. Ewens & Mller, Inc. v.

Conmi ssi oner, supra at 270.

1. Deqgree of Control

The right of the principal to exercise control over the

agent, whether or not the principal does so, is the “crucial

®Respondent conceded that he bears the burden of proof
pursuant to Rule 142 because “The issue of Petitioner’s status as
a statutory enployee of TIGis a new natter since the Notice of
Deficiency frames the issue of Petitioner’s Schedul e C expenses
fromthe perspective of substantiation.”
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test” for the enpl oyer-enpl oyee rel ati onship. Wber v.

Conmm ssi oner, supra at 387. “The enpl oynent rel ationship exists

when the principal retains the right to direct the manner in
which the work is done, and to control the nmethods used in doing
the work, and to control the details and neans by which the

desired result is acconplished.” Ellison v. Comm ssioner, 55

T.C. 142, 152-153 (1970). In order to obtain the requisite
degree of control, “the alleged enployer need not ‘stand over the

enpl oyee and direct every nove that he nmakes.’” Sinpson v.

Conm ssi oner, supra at 985 (citing Atl. Coast Life Ins. Col. v.

United States, 76 F. Supp. 627, 630 (E.D.S.C. 1948). 1In fact,

t he enpl oyer need not set the enployee’s hours. Wrkers who set
their own hours are not necessarily independent contractors.

Ewens & MIller, Inc. v. Comm ssioner, supra at 270.

In his argunent that petitioner was a common | aw enpl oyee,
respondent relies predom nately on the enpl oynent agreenent and
the TI G Enpl oyee Handbook Manual (enpl oyee manual). Respondent
contends that TIG controlled the details of petitioner’s work
because the enpl oynent agreenent provides that the “Enpl oyee
shal | perform such duties as are customarily perfornmed by an

Account Executive, and such other duties as the President of

Enpl oyer * * * may require fromtinme to tine”. Respondent then
asserts, based on the enpl oyee nanual, that “Such duties include

TIGs requirenent that Petitioner attend weekly neetings. TIG



- 22 -
prescribed appropriate dress for Petitioner. TIG specified how
its tel ephones, software, and conpany vehicles were to be used.”
Respondent al so presented as evidence a “WRl TTEN WARNI NG NOTI CE”
from M. Rasnmussen, petitioner’s supervisor, that reprimnded
petitioner for argunentative comments nmade during a “lunch-n-
| earn” session with a vendor of TIG

Petitioner contends that he set his own work hours and sal es
territory, defined the manner in which he perfornmed his tasks,
wor ked principally fromhonme, and was not required to utilize
TIG s support staff or attend routine neetings. Oher than his
own testinony, petitioner did not provide any substantiation of
t hese facts.

The Court concl udes that respondent has nmet his burden of
proof as to the degree of control that TIG exercised over
petitioner. The docunentary evidence that respondent presented
indicates that TIG had the right to control, whether or not
exerci sed, how petitioner perforned his work. This is
particularly exenplified by the “WRI TTEN WARNI NG NOTI CE” i ssued
by M. Rasnussen and the enploynent history it recites.
Accordingly, this “crucial” factor weighs in favor of enpl oyee
st at us.

2. Investnment in Facilities

The fact that a worker provides his or her own tools, or

owns a vehicle that is utilized for work, is indicative of
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i ndependent contractor status. 1d. at 271 (citing Breaux &

Daigle, Inc. v. United States, 900 F.2d at 53). Additionally,

mai nt enance of a honme office is consistent with i ndependent
contractor status, although alone it does not constitute
sufficient basis for a finding of independent contractor status.

Lewis v. Comm ssioner, T.C Meno. 1993-635.

Petitioner owed two vehicles and clainmed he utilized both
for work purposes for 2000, although the extent of such use is
di sputed. The enpl oynent agreenent provided that petitioner was
to maintain notor vehicle insurance at all tines and that al
ot her rel ated expenses were his responsibility. The record
reflects that petitioner worked at |east part-tinme from hone.
Petitioner claimed as a Schedul e C deduction $3,191 for business
use of his home, which respondent allowed. Accordingly, the
Court concludes that this factor tends to weigh in favor of
i ndependent contractor status.

3. Opportunity for Profit or Loss

Conpensation on a conm ssion basis is entirely consi stent

wi th an enpl oyer-enpl oyee rel ationship. Tex. Carbonate Co. V.

Phi nney, 307 F.2d 289, 292 (5th Gr. 1962); Capital Life & Health

Ins. Co. v. Bowers, 186 F.2d 943, 944-945 (4th Cr. 1951). Wile

petitioner could have conceivably suffered sone |oss as a result
of his sales activity for TIG he nmay still be an enpl oyee under

the common |law test if his risk of |loss was negligible. See
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Lewis v. Commi SSioner, supra. Petitioner worked for TIG for

approximately 6 nonths in 2000. Petitioner was paid a
nonrecoverabl e draw i n the anount of $5,000 for the first 4

nont hs, and then $2,500 for the fifth and sixth nonths.
Thereafter, petitioner’s draw was recoverabl e against his sales
commi ssion on a nonth-to-nonth basis. [In 2000, petitioner was
entitled to a nonrecoverable draw for the entire period he

wor ked; therefore, petitioner’s risk of loss was negligible, if
not nil. The Court concludes that this factor weighs in favor of
an enpl oyer - enpl oyee rel ati onshi p.

4. Right To Di scharge

Enpl oyers typically have the power to term nate enpl oyees at

will. Elison v. Conm ssioner, supra at 155. The enpl oynent

agreenent provided that TIG could termnate petitioner at wll
with or without cause or notice. Notably, TIG exercised its
termnation right. Accordingly, the Court concludes that this
factor weighs in favor of an enpl oyer-enpl oyee rel ati onshi p.

5. Integral Part of Business

Petitioner contends that he was not an integral part of
TIG s business. Petitioner clainms that TIG was a “diverse
conpany with separate divisions that sold” the foll ow ng:
(1) Services, (2) conputer hardware, (3) office furnishings,
(4) office supplies, (5) outside hel p-desk functions, and

(6) “Application Service Processing”. Petitioner further asserts
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that TIG perfornmed conputer training and installed networking
cabl e and tel ephone systens. As a result, petitioner argues that
he “was not a key connection with custoners, only one of many
resources available to thent, and was therefore not an integral
part of TIG s business. However, the fact that TIG had several
separate divisions does not affect the anal ysis of whether
petitioner’s services were integral to TIG Petitioner’s
services could have been integral to the division in which he
wor ked, which would indicate that petitioner was an enpl oyee.

See Ewens & MIller, Inc., v. Conmi ssioner, 117 T.C at 272-273.

Respondent was silent on the issue. The Court concl udes
that this factor is neutral and indicates neither independent
contractor status nor enployee status.

6. Pernmanency of the Rel ati onship

A transitory work relationship my weigh in favor of

i ndependent contractor status. Ewens & MIller, Inc. v.

Conm ssi oner, supra at 273 (citing Herman v. Express Sixty-

M nutes Delivery Serv., Inc., 161 F.3d 299, 305 (5th Gr. 1998)).

The principal’s right to discharge the worker, and the worker’s
right to quit, at any time, is an inportant factor. |d.
Petitioner’s position at TIG was for renewable 1-year terns. It
was also at will and term nable by either party at any tine, with
or without cause or notice, and petitioner was in fact

termnated. The Court concludes that petitioner’s position was
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transitory as he worked for TIG for less than 13 nonths. Y
Accordingly, this factor weighs in favor of independent
contractor status.

7. Relationship the Parties Thought They Created

The offer and enpl oynent agreenent refer to workers, such as
petitioner, as enployees, and to TIG as the enployer. Notably,
TIG did not check the box on line 15 of petitioner’s 2000 Form
W2 indicating that he was a statutory enployee. It is evident
that for taxable year 2000 TI G t hought of petitioner as an
enpl oyee based on the enpl oynent agreenent, and that TIG treated
petitioner as a common | aw enpl oyee based on Forns W2 and W4,
Enpl oyee’ s Wthhol ding Allowance Certificate.®® Thus, the Court
concl udes that petitioner and TIG intended to create an enpl oyer -
enpl oyee rel ationshi p.

8. Provision of Enpl oyee Benefits

The offer and enpl oynent agreenent provide that TIG

enpl oyees are eligible to participate in a health insurance plan

"Petiti oner was termi nated on May 29, 2001.

8 Respondent argued on brief that TIG had not checked
petitioner’s Form W2 for 2001 indicating that he was a statutory
enpl oyee. In fact, the TIG FormW2 for 2001 that is attached to
petitioner’s stipulated Federal tax return does bear an “X’ in
the block on line 13 indicating that for 2001 TIGs Form W2
treated petitioner as a statutory enpl oyee. |Inexplicably, the
copy of the TIG FormW2 for 2001 attached to Exhibit 26-R, which
was al so stipul ated, seens identical to the copy of this form
attached to petitioner’s 2001 Federal tax return, but does not
contain the “X’ in the block on line 13 indicating a statutory
enpl oyee.
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and a section 401(k) plan. These are benefits that are typically
provi ded to enpl oyees rather than independent contracts. See

Weber v. Comm ssioner, 103 T.C. at 393-394. Al though petitioner

did not participate in TIGs health insurance plan because he was
covered by his girlfriend s health insurance, and did not
participate in TIGs section 401(k) plan, the benefits were
available to himif needed. See id. Accordingly, this factor
tends to weigh in favor of enployee status.

9. Concl usi on

The rel ati onship between petitioner and TI G had aspects that
were characteristic of an enployer and enpl oyee rel ati onship and
others characteristic of a principal and i ndependent contractor
rel ationship. After weighing the above factors, the Court
concl udes that petitioner was a common | aw enpl oyee of TIG for
the 2000 taxabl e year.

Petitioner was a common | aw enpl oyee of Daou Systens during
hi s enpl oynment from August 1995 to March 1997. As a result, the
settl enment he received fromDaou Systens in 2000 is related to
his common | aw enpl oynent. Petitioner clainms to have conducted a
conput er assenbly and consul ting busi ness, Conputer Consulting
Forum Conpany, in 2000. As discussed infra, petitioner’s |ack of
gross sales, as well as lack of substantiation, |eads the Court

to concl ude ot herw se.



C. Statutory Enpl oyee

As the Court has concluded that petitioner was a common | aw
enpl oyee of TIG for taxable year 2000, petitioner is precluded
frombeing a statutory enpl oyee pursuant to section 3121(d)(3).
Accordingly, petitioner is not entitled to deduct expenses on
Schedul e C.

| V. Petitioner’'s Deductions

In light of the Court’s conclusion that petitioner is not
entitled to deduct expenses on Schedule C, the Court nust now
deci de whether petitioner is entitled to deduct expenses incurred
in connection with his enploynent on Schedule A. See sec. 67(a).

A. Schedul e A Deducti ons

An individual perform ng services as an enpl oyee may deduct
m scel | aneous item zed deductions incurred in the performance of
services as an enployee only to the extent such expenses exceed 2
percent of the individual’s adjusted gross incone. Sec. 67(a).

B. General Deduction Rul es

Deductions are a matter of |egislative grace, and the
t axpayer bears the burden of proving that he is entitled to any

cl ai nred deducti ons. | NDOPCO, Inc. v. Conm ssioner, 503 U S. 79,

84 (1992); New Colonial Ice Co. v. Helvering, 292 U S. 435, 440

(1934). Taxpayers nust maintain records relating to their incone

and expenses and nust prove their entitlenent to all clainmed
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deductions, credits, and expenses in controversy. See Sec. 6001;
Rul e 142(a).

Pursuant to section 162(a), a taxpayer is entitled to deduct
all of the ordinary and necessary busi ness expenses paid or
incurred during the taxable year in carrying on a trade or
busi ness. The deduction for an enpl oyed individual’s
unr ei mbur sed busi ness expenses under section 162 is clainmed on
Form 2106, Enpl oyee Busi ness Expenses, and included in the
m scel | aneous item zed deductions taken on Form 1040 Schedul e A
Expenses incurred in the performance of services as an enpl oyee
are to be reported and nenorialized as required by the
regul ati ons promul gated under section 162. See sec. 1.162-17(a),
| ncone Tax Regs. The taxpayer bears the burden of proving that
the cl ai ned expenses were ordi nary and necessary according to
section 162. The enpl oyee nust show the rel ati onship between the

expendi tures and the enploynent. See Evans v. Conm ssioner, T.C

Meno. 1974-267, affd. in part, revd. in part 557 F.2d 1095 (5th
Cr. 1977). |In certain instances, the taxpayer nust neet
specific substantiation requirenments in addition to the
requi renents of section 162. See sec. 274.

Cenerally, a clained expense (other than those subjected to
hei ght ened scrutiny under section 274) may be deducti bl e even
where the taxpayer is unable to fully substantiate it, if there

is an evidentiary basis for doing so. Cohan v. Conm ssioner, 39
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F.2d 540, 543-544 (2d Gr. 1930); Vanicek v. Comm ssioner, 85

T.C. 731, 742-743 (1985); Sanford v. Comm ssioner, 50 T.C. 823,

827-828 (1968), affd. per curiam41l2 F.2d 201 (2d Cr. 1969);
sec. 1.274-5T(a), Tenporary Incone Tax Regs., 50 Fed. Reg. 46014
(Nov. 6, 1985). In these instances, the Court is permtted to
make as cl ose an approxi mati on of the all owabl e expense as it
can, bearing heavily against the taxpayer whose inexactitude is

of his or her own making. Cohan v. Conm ssioner, supra.

C. Autonpbile MI eage

Pursuant to section 162, expenses relating to the use of an
autonobi l e that a taxpayer pays or incurs while comuting between
the taxpayer’s residence and the taxpayer’s place of business or
enpl oynent are not deducti bl e because such expenses are personal,
and not busi ness, expenses. Sec. 1.162-2(e), Incone Tax Regs.
Aut onobi | e m | eage deductions are al so subject to the strict
substantiation requirenments of section 274(d). \Were petitioner
shows that his autonpbile expenses satisfy the requirenents of
section 162, but fails to establish that his records satisfy the
hei ght ened substantiation requirenents of section 274(d), the
expenses will not be allowabl e.

Section 274(d) applies to: (1) Any traveling expense,

i ncluding neals and | odgi ng away from hone; (2) entertainnment,
anmusenent, and recreational expenses; or (3) the use of “listed

property”, as defined in section 280F(d), including personal
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conputers and passenger autonpbiles. To deduct such expenses,
t he taxpayer nust substantiate by adequate records or sufficient
evidence to corroborate the taxpayer’s own testinmony: (1) The
anount of the expenditure or use, which includes mleage in the
case of autonobiles; (2) the tinme and place of the travel,
entertai nment, or use; (3) its business purpose; and in the case
of entertainnment, (4) the business relationship to the taxpayer
of each expenditure or use. Sec. 274(d)(4).

To satisfy the adequate records requirenent of section 274,
a taxpayer nust nmaintain records and docunentary evidence that in
conbi nation are sufficient to establish each elenent of an
expenditure or use. Sec. 1.274-5T(c)(2), Tenporary |Incone Tax
Regs., 50 Fed. Reg. 46014 (Nov. 6, 1985). Although a
cont enporaneous | og is not required, corroborative evidence to
support a taxpayer’s reconstruction of the elenents of the
expendi ture or use nust have “a high degree of probative value to
el evate such statenment” to the level of credibility of a
cont enpor aneous record. Sec. 1.274-5T(c)(1), Tenporary |ncone
Tax Regs., 50 Fed. Reg. 46014 (Nov. 6, 1985).

In lieu of substantiating the actual anmount of any
expenditure relating to the business use of a passenger
aut onobi l e, a taxpayer may use a standard m | eage rate as
established by the IRS. See sec. 1.274-5(j)(2), Income Tax Regs.

The standard mleage rate is to be nultiplied by the nunber of
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business mles traveled. The use of the standard m | eage rate

establi shes only the anbunt deened expended with respect to the

busi ness use of a passenger autonmobile. 1d. The taxpayer nust
still establish the anount (i.e., business m|eage), the tine,
and t he busi ness purpose of each use. 1d.

Petitioner clainmed a car and truck deduction of $6,033 on
his 2000 Schedul e C. Respondent allowed only $780 of the clai ned
deduction. At trial, petitioner produced little additional
docunentation. Petitioner was unable to identify which of his
two vehicles, the Vol kswagen or the Honda, was “Vehicle 1" on his
Schedule C. Petitioner explained that he arrived at his total
m | eage figure of 18,200 by estimation based on his fuel
expendi tures for taxable year 2000, divided by the average mles

per gallon for his two vehicles.!® Petitioner has failed to neet

®petitioner clains that he spent $1,661.47 on gasoline (87
octane) in 2000. Petitioner determ ned, fromunspecified public
records, the average price of gasoline in California for 2000 to
be between $1.30 and $1.60 per gallon. Petitioner then
determ ned that the average mles per gallon, conbining street
and hi ghway, for his two cars was between 30 and 32 m | es.
Petitioner took his total gas expense, divided it by the average
cost of gas per gallon, and then multiplied it by the average
mles per gallon of his two cars, which cane to approximtely
32,000 mles traveled. Petitioner then testified that he assigned
approximately 12,000 mles to personal use, and approxi mately
18, 000 to business-rel ated use.

Petitioner was required to use a standard m | eage rate
established by the IRS in |lieu of establishing the actual anount
of his expenditure. See sec. 1.274-5(j)(2), Inconme Tax Regs.

The busi ness standard m | eage rate for the 2000 taxable year was
32.5 cents per mle. Rev. Proc. 99-38, 1999-2 C B. 525.
(continued. . .)
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the substantiation requirenents of section 274 to establish his
autonobile mleage. Accordingly, petitioner is allowed a
m scel | aneous item zed Schedul e A deduction in the anmount of
$780, subject to the overall 2-percent of adjusted gross incone
[imtation.

D. Loan | nterest

Pursuant to section 163(a), interest is deductible.
However, personal interest generally is not deductible.
Sec. 163(h). Debt arrangenents between famly nenbers are

subject to a high level of scrutiny. Zohoury v. Conm ssioner,

T.C. Meno. 1983-597. The follow ng factors are used to
scrutinize intrafamly loans: (1) Wether a specific rate of
interest is charged to the taxpayer for the use of the noney;

(2) whether there is a specific date for repaynent; (3) whether
there is a witten instrunment evidencing the debt; (4) whether
there is a legitimte purpose for obtaining the |oan; (5) whether
t he taxpayer intended to repay the debt; (6) whether the relative
receiving the paynents on the | oan was i npecuni ous; and

(7) whether the | oan has econom c substance. 1d.

19C. .. continued)
Petitioner’s 18,200 cl ained business mles multiplied by the
busi ness standard nileage rate of 32.5 cents totals $5,915. See
id. secs. 5.01 and 5.02, 1999-2 C.B. at 526-527. The Court
concl udes that petitioner’s calculations do not conply with Rev.
Proc. 99-38, 1999-2 C.B. 525.
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Petitioner claimed $5,195 in interest expenses on his
Schedul e C for 2000. Respondent disallowed the entire deduction.
Petitioner’s only substantiation was a copy of a check he had
issued to his nmother in the anbunt of $5,000. Notations on the
check indicate that the $5,000 was to be put towards nunerous
uses, including | oan paynent and interest in the anmount of
$4,575, petitioner’s March 2000 nortgage in the anmount of $425,
and a car loan in the amobunt of $300. At trial, petitioner
testified that he was unsure how much of the $5, 000 check
constituted interest.

Not abl 'y, petitioner did not have a witten | oan agreenent.
The | oan was based on an oral agreenent. Petitioner’s nother
kept records relating to the loan in a witten journal. Those
records indicate that petitioner was not held to a strict
repaynment schedule and that the interest rate fluctuated.
Petitioner has failed to satisfy the requirenents to deduct
interest on an intrafamly loan. Accordingly, the Court sustains
respondent’s determnation on this issue.

E. Accounting Fees

Petitioner clained $1,750 in fees he allegedly paid to his
nmot her for accounting services, tax preparation, and
representation, on his 2000 Form 1040 Schedule C. Respondent
di sall owed the entire deduction. The only substantiation

petitioner offered was an invoice fromhis nother’s business that
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i ndi cated petitioner paid $500 for her services. The invoice
specifically referenced paynent by check No. 6718, which
apparently never cleared petitioner’s bank account. Petitioner
has failed to substantiate his clainmed accounting, tax
preparation, and representation fees. Accordingly, the Court
sustains respondent on this issue. Petitioner is not entitled to
a deduction for accounting fees.

F. Cost of Goods Sold

“The cost of goods purchased for resale, with proper
adj ustnment for opening and closing inventories, is deducted from
gross sales in conputing gross incone.” Sec. 1.162-1(a), |ncone
Tax Regs. A taxpayer may al so deduct the cost of supplies and
mat eri al s consunmed in the operation of his or her business during
the taxable year. See sec. 1.162-3, Incone Tax Regs.

Petitioner clained on Schedule C $3,323 for CGS. Respondent
di sal | oned $659 of petitioner’s CGS. Petitioner asserted that he
purchased the itenms constituting his CGS for use in his sales
activity for TIG and then provided substantiation for $58.50 in
conputer software.?® The remaining itens listed as his CGS were
all egedly used in his conputer assenbly and consul ti ng busi ness,

Comput er Consul ting Forum Conpany. Petitioner clainmed to have

2petitioner contended that he purchased a Palm Pil ot which
he “used for appointnents” that were “related to * * * [his]
busi ness.” Petitioner further testified that the PalmPil ot
“actually got run over by a car and flattened. So it was a total
| oss that year.”
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assenbl ed and sold sone conputers at cost during the 2000 taxable
year, although he failed to provide substantiation. Notably,
petitioner’s 2000 Federal tax return did not report any gross
receipts fromthe alleged sal es.

The regul ati ons promul gated under section 162 clearly
provide that CGS is deductible from*®“gross sales”. Petitioner
did not report any “gross sales” fromhis conputer assenbly
business. Petitioner failed to substantiate the cost of
materials and supplies allegedly used in his conputer assenbly
busi ness. Further, petitioner’s testinony established that he
purchased itens he believed were CGS, such as the PalmPilot, for
use, not for resale. Petitioner has failed to substantiate the
CGS di sall owed by respondent. Accordingly, the Court sustains
respondent on this issue. Petitioner is entitled to $2,664 in
CGS for taxable year 2000.

G Legal Fees

Cenerally, legal fees are deductible on a Schedule Conly if
the matter with respect to which the fees were incurred
originated in the taxpayer’s trade or business and only if the
claimis sufficiently connected to that business. Test v.

Comm ssioner, T.C Menp. 2000-362 (citing United States v.

Glnmore, 372 U S. 39 (1963)), affd. 49 Fed. Appx. 96 (9th Cr
2002). Expenses not incurred in a trade or business activity but

in the production or collection of inconme are deductible only as
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m scel | aneous item zed deductions on Schedule A. See secs.

67(b), 212(1); Test v. Conm ssioner, supra. It is well

establi shed that even though a taxpayer’s enpl oyee status nay be
regarded as a trade or business, legal fees stemmng froma

t axpayer’s enpl oyee status are not deductible in conmputing

adj usted gross incone but are to be treated as m scel | aneous

item zed deductions. Test v. Conmi SSioner, supra.

The case Snyth v. Daou Systens, Inc., No. 97-CV-02013 (S.D.

Cal. filed Nov. 7, 1997), is related to petitioner’s forner
enpl oynent with Daou Systens. As a result of the litigation,
petitioner recovered a total of $8,000 from Daou Systens (which
was subject to withholding). The net anobunt of $5,918.82 was
actually paid to petitioner’s attorney, M. Conger, who deducted
his | egal fees of $1,689.65 and paid the remainder to petitioner.
The Court concludes that petitioner is entitled to deduct
$1,689.65 as a m scell aneous iteni zed expense on Schedul e A,
subject to the overall 2-percent of adjusted gross incone
[imtation.

The Court has considered all of petitioner’s contentions,
argunents, requests, and statenents. To the extent not discussed

herein, we conclude that they are neritless, noot, or irrelevant.
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To reflect the foregoing and concessions by both parties,

Deci sion will be entered

under Rul e 155.




