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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. The decision to be
entered is not reviewable by any other court, and this opinion
shoul d not be cited as authority. Unless otherw se indicated,
subsequent section references are to the Internal Revenue Code in
effect for the years in issue, and all Rule references are to the

Tax Court Rules of Practice and Procedure.
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This proceeding arises froma petition for judicial review
filed in response to a Notice of Determ nation Concerning
Col I ection Action(s) Under Code Section 6320(c) or 6330(d). This
case was set for trial at the New York, New York Trial Session
begi nni ng on May 24, 2004. However, on April 9, 2004, respondent
filed a Motion for Sunmmary Judgnment under Rule 121, together with
exhibits. Petitioner did not file an objection to respondent’s
notion, even though the Court permtted her to do so. A hearing
on the notion was held in New York, New York. Both respondent
and petitioner appeared and were heard.

Backgr ound

Petitioner filed Federal inconme tax returns for taxable
years 1993, 1994, and 2000. Wth respect to taxable years 1993
and 1994, respondent conducted an exam nation of petitioner’s
returns. Respondent and petitioner reached a settlenent for each
of these years which resulted in deficiencies. On April 15,
1996, and Novenber 29, 1996, petitioner executed Forns 870,

Wai ver of Restriction on Assessnent and Col |l ection of Deficiency
of Tax, for taxable years 1993 and 1994, respectively.

Respondent assessed the 1993 and 1994 tax deficiencies and
interest on June 17, 1996, and February 3, 1997, respectively.
Wth respect to taxable year 2000, petitioner failed to pay al

of the liability reported on her return as due. Accordingly,
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respondent assessed the unpaid liability, interest, and an
addition to tax for failure to pay tax under section 6651(a)(2).

On or about August 18, 1997, petitioner entered into an
i nstal | ment paynent agreenent which included the years 1993 and
1994. The terns of the agreenent required petitioner to conply
with future filing requirenents, to pay all tax liabilities, and
to submt to future review to determ ne whet her petitioner’s
financial circunstances warranted a change in paynent terns.
Petitioner was subsequently asked to provide updated financi al
information, but failed to do so. Petitioner’s failure to pay
her 2000 tax liability, as well as her violation of the above
provi sions requiring the subm ssion of updated financi al
i nformati on upon request, caused petitioner to be in default of
her install ment agreenent.

Respondent sent to petitioner’s |ast known address a Notice
of Federal Tax Lien Filing and Your Right to a Hearing Under
Section 6320 (lien notice), dated March 4, 2003, advising
petitioner that a notice of Federal tax lien had been filed with
respect to her unpaid liabilities for taxable years 1993, 1994,
and 2000, and that petitioner could receive a hearing with
respondent’s O fice of Appeals.

On March 24, 2003, petitioner tinely filed a Form 12153,

Request for a Collection Due Process Hearing for taxable years
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1993 and 1994. On March 31, 2003, petitioner tinely filed a
second Form 12153 for taxable years 1993, 1994, and 2000.

On May 22, 2003, a tel ephone conference was hel d between
petitioner and a settlenent officer at respondent’s O fice of
Appeals. In a letter dated May 23, 2003, the settlenent officer
confirmed the above tel ephone conversation and petitioner’s
request to handl e her case and conduct her hearing by tel ephone
and correspondence due to her health.

After the tel ephone conference, the settlenment officer
requested additional financial information frompetitioner and
provi ded her with a copy of MFTRA-X Transcripts for petitioner’s
tax liabilities for taxable years 1993, 1994, and 2000. 1In a
letter dated July 30, 2003, the settlenent officer notified
petitioner that, based on the information provided by petitioner,
he coul d not recomend acceptance of petitioner’s offer in
conprom se, and he provided his specific reasoning.

On Decenber 4, 2003, respondent’s O fice of Appeals issued
to petitioner a Notice of Determ nation Concerning Collection
Action(s) Under Code Section 6230(c) or 6330(d).

Di scussi on

CGeneral Rul es

Summary judgnent is intended to expedite litigation and

avoi d unnecessary and expensive trials. Fla. Peach Corp. V.

Comm ssioner, 90 T.C. 678, 681 (1988). Sunmary judgnent is
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appropriate when “the pl eadi ngs, answers to interrogatories,
deposi tions, adm ssions, and any ot her acceptable materials,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact, and that a decision may be

rendered as a matter of law.” Rule 121(a) and (b); Sundstrand

Corp. v. Comm ssioner, 98 T.C 518, 520 (1992), affd. 17 F.3d 965

(7th CGr. 1994).

The noving party bears the burden of proving that there is
no genui ne issue of material fact, and factual inferences are
drawn in a manner nost favorable to the party opposi ng sumrary

judgnent. Dahlstromyv. Conm ssioner, 85 T.C 812, 821 (1985);

Jacklin v. Comm ssioner, 79 T.C 340, 344 (1982).

1. Contention of the Parties

Petitioner contends that she is not liable for the
deficiencies and that summary judgnent is inappropriate because:
(1) She never received the lien notice; (2) the “penalty for at
| east three years should * * * be renoved”! because she has been
requesting a hearing on such “penalties” for 3 years; and (3) her
of fer in conprom se was i nappropriately denied.

Respondent contends that sunmmary judgnment is appropriate

because: (1) Even if petitioner did not receive the lien notice,

Petitioner refers to a penalty for all 3 years; however,
the record reflects that there are no penalties assessed for the
t axabl e years 1993 and 1994; only an addition to tax was assessed
for 2000.
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she tinely submtted a Form 12153, she was given a Coll ection Due
Process Hearing to satisfy the requirenents under section 6320
and section 6330, and the validity and priority of the
Governnment’s lien is not conditioned on notification to the
taxpayer under the law, (2) petitioner’s argunment in her petition
to the Tax Court, that the “penalty for at |east three years
shoul d al so be renoved”, was not raised in petitioner’s Request
for a Collection Due Process Hearing or during the hearing
itself, and it cannot be raised for the first time in this Court;
and (3) the settlenment officer’s rejection of petitioner’s offer
in conprom se was not raised in her petition to this Court, and
is therefore deened conceded under Rule 331(b)(4).

[, Recei pt of Lien Notice

Respondent first argues that even if petitioner did not
receive the lien notice, she tinely submtted a Form 12153, she
was given a Collection Due Process Hearing to satisfy the
requi renents under section 6320 and section 6330, and the
validity and priority of the Governnent’s lien is not conditioned
on notification to the taxpayer under the | aw.

Section 6321 inposes a lien in favor of the United States
upon all property and rights to property of a taxpayer where
there exists a failure to pay any tax liability after demand for
paynment. Wthin 5 business days after filing notice of a lien

pursuant to section 6323, the Secretary nust notify the taxpayer
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of her right to a fair hearing before an inpartial Appeals
officer, generally to be conducted in accordance with the
procedures described in section 6330(c), (d), and (e). Sec.
6320.

Before proceeding with a lien, the Secretary nust neet
several notice requirenents. Section 6320(a)(1) provides that
the Secretary shall notify in witing the taxpayer described in
section 6321 of the filing of a notice of |lien under section
6323. Section 6320(a)(2) specifies that such notice be: (1)
Gven in person; (2) left at the taxpayer’s dwelling or usua
pl ace of business; or (3) sent by certified or registered nail to
t he taxpayer’s | ast known address. Further, such notice nust be
furni shed not nore than 5 business days after the day of the
filing of the notice of lien. See id.

Section 301.6320-1, Proced. & Adm n. Regs., addresses the
consequences of a taxpayer’s not receiving or accepting a
Col | ection Due Process Notice (CDP Notice) that is properly sent
by certified mail to the taxpayer’s |ast known address. Section
301.6320-1(a)(2), Q%A-11, Proced. & Adm n. Regs., provides:

A CDP Notice properly sent by certified or registered
mail to the taxpayer’s |ast known address * * * is
sufficient to start the 30-day period, comrencing the
day after the end of the five business day notification
period, within which the taxpayer may request a CDP

hearing. Actual receipt is not a prerequisite to the
validity of the CDP Noti ce.
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The record reflects that respondent sent by certified nai
to petitioner’s | ast known address a Notice of Federal Tax Lien
Filing and Your Right to a Hearing Under Section 6320, dated
March 4, 2003. Although petitioner tinmely submtted a Form 12153
Wth respect to taxable years 1993, 1994, and 2000, petitioner
contends that she never received the aforenenti oned notice and
only becane aware of the |ien when she went to her bank to secure
a nortgage. This Court finds that the evidence in the record
denonstrates that petitioner received the notice and was aware of
the lien. Petitioner received a hearing based on her right under
sections 6320 and 6330. Even assumi ng that petitioner did not
receive the notice, the record is sufficient to show that
respondent net all of the section 6320 prerequisites with respect
to petitioner’s 1993, 1994, and 2000 tax years. There is no
genui ne issue of material fact, and this Court holds for
respondent as a matter of |aw

| V. Underlying Tax Liability

Respondent al so contends that petitioner’s argunent that the
“penalty for at least three years should al so be renoved” was not
raised in petitioner’s Request for a Collection Due Process
Hearing or during the hearing itself, and therefore cannot be
raised for the first tinme in this Court.

Section 6330(c) addresses the matters to be considered at a

section 6320 hearing:
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SEC. 6330(c). Matters Considered at Hearing.—1In the
case of any hearing conducted under this section-

(1) Requirenment of investigation.— The appeals
officer shall at the hearing obtain verification from
the Secretary that the requirenments of any applicable
| aw or adm nistrative procedure have been net.

(2) Issues at hearing.--

(A) I'n general.—The person may rai se at the
hearing any rel evant issue relating to the unpaid
tax or the proposed |evy, including--

(1) appropriate spousal defenses;

(1i) challenges to the appropriateness
of collection actions; and

(ii1) offers of collection alternatives,
whi ch may include the posting of a bond, the
substitution of other assets, an install nent
agreenent, or an offer-in-conprom se

(B) Underlying liability.—-The person may
al so raise at the hearing challenges to the
exi stence or anount of the underlying tax
l[tability for any tax period if the person did not
receive any statutory notice of deficiency for
such tax liability or did not otherw se have an
opportunity to dispute such tax liability.

Once an Appeals officer has issued a determ nation regardi ng
the di sputed collection action, the taxpayer may seek judici al
review of the determnation. Sec. 6330(d)(1).

Under section 6330(c)(2)(B), a taxpayer may contest an
underlying deficiency only if he did not have an opportunity to
seek a redeterm nation before assessnent. See, e.g., Landry v.

Comm ssioner, 116 T.C. 60, 62 (2001).
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Gving petitioner the benefit of the doubt, this Court finds
that petitioner’s argunent in her petition calls into question
the issue of her underlying liability for the deficiencies
assessed as to taxable years 1993 and 1994. However, the record
shows that both parties agreed to the deficiencies and petitioner
executed a Form 870, Wiiver of Restriction on Assessnment and
Col l ection of Deficiency of Tax, for taxable years 1993 and 1994.
Therefore, by signing the Form 870, petitioner consented to the
assessnent and col l ection of the deficiencies and interest for
1993 and 1994 and wai ved the opportunity to petition the Court to

redeterm ne the deficiencies. Agquirre v. Conm ssioner, 117 T.C.

324 (2001); R vera v. Conmm ssioner, T.C Menp. 2003-35, affd. 102

Fed. Appx. 595 (9th Cir. 2004).

Petitioner failed to pay the amount of tax shown on her 2000
Federal inconme tax return. Once again, giving petitioner the
benefit of the doubt, this Court finds that petitioner’s argunent
in her petition calls into question the issue of her underlying
l[tability for the unpaid amount and addition to tax for the
t axabl e year 2000. As discussed above, under section 6330(c),
the validity of the underlying tax liability nmay be raised at the
CDP hearing only if the taxpayer “did not receive any statutory
notice of deficiency for such tax liability or did not otherw se
have an opportunity to dispute such tax liability.” Sec.

6330(c)(2)(B); see Tornichio v. United States, 263 F. Supp. 2d
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1090, 1095 (N.D. Onhio 2002); Loofbourrow v. Comm ssioner, 208 F

Supp. 2d 698, 706 (S.D. Tex. 2002). “A ‘notice of deficiency’ is
only required in situations where there is a deficiency * * * and
not in situations where, as here, a taxpayer fails to pay the

anmount of tax shown on the returns.” Jones v. Commi ssioner, 338

F.3d 463, 466 (5th Gr. 2003); accord Perez v. United States, 312

F.3d 191, 196-197 (5th Gr. 2002). \Where a taxpayer receives
notice of a tax liability and has been afforded an opportunity to
di spute such tax liability at the adm nistrative |evel, he may
not subsequently raise a judicial challenge to the underlying

liability pursuant to section 6330(d)(1). See Van Fossen v.

Commi ssioner, 4 Fed. Appx. 526 (9th Cr. 2001), affg. T.C Meno.

2000-163. “An opportunity to dispute a liability includes a
prior opportunity for a conference with Appeals that was offered
either before or after the assessnent of the liability.” Sec.
301.6330-1(e)(3), A-E2, Proced. & Adm n. Regs.

In the present case, petitioner did not raise the issue of
her underlying liability as to the taxable year 2000 at her CDP
hearing and did not dispute such underlying liability with the
settlenment officer. Therefore, petitioner’s underlying liability
as to the taxable year 2000 was not addressed in respondent’s
notice of determnation and is not reviewable in her present

judicial challenge to this Court.
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As to petitioner’s argunment that the lien on her account
shoul d be renoved because “penalty for at |east three years
shoul d al so be renmoved”, this Court finds that there is no
genui ne issue of material fact, and we hold for respondent as a
matter of |aw.

V. Ofer in Conpronise

Respondent further contends that the settlenment officer’s
rejection of petitioner’s offer in conprom se was not raised in
petitioner’s petition to this Court and is therefore deened
conceded under Rule 331(b)(4).

Rul e 331(b)(4) states that a petition for review of a
collection action shall contain clear and conci se assi gnnents of
each and every error alleged to have been commtted in the notice
of determnation, and that any issue not raised in the

assi gnnents of error shall be deened conceded. See Lunsford v.

Comm ssioner, 117 T.C 183, 185-186 (2001); Goza v. Conmm Ssioner,

114 T.C. 176, 183 (2000). Accordingly, this Court concludes that
petitioner has conceded the determ nation of the settl enent
of ficer that her offer in conprom se was unaccept abl e.

However, even if petitioner had raised this issue in her
petition to this Court, on the basis of the record we concl ude
that summary judgnent is appropriate.

Under an abuse of discretion standard, “we do not interfere

unl ess the Conm ssioner’s determnation is arbitrary, capricious,
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clearly unlawful, or w thout sound basis in fact or law.” Ew ng

v. Comm ssioner, 122 T.C 32, 39 (2004); see also Wodral v.

Comm ssioner, 112 T.C. 19, 23 (1999). Review for abuse of

di scretion includes “any relevant issue relating to the unpaid
tax or the proposed |evy”, including “challenges to the

appropri ateness of collection actions” and “offers of collection
alternatives” such as offers in conprom se. Sec. 6330(c)(2)(A).
Questions about the appropriateness of the collection action

i nclude whether it is proper for the Conmm ssioner to proceed with
the collection action as determned in the notice of

determ nation, and whether the type and/or nethod of collection

chosen by the Conm ssioner is appropriate. See, e.g., Swanson V.

Comm ssioner, 121 T.C 111, 119 (2003).

As previously noted, offers in conprom se are a specifically
mentioned collection alternative, and they are therefore reviewed
under an abuse of discretion standard. Sec. 6330(c)(2) (A (iii).
Addi tionally, whether respondent may proceed with collection of
petitioner’s unpaid liabilities is a challenge to the
appropriateness of collection. See sec. 6330(c)(2) (A (ii);

Swanson v. Commi SSioner, supra.

Therefore, had petitioner raised the issue of the rejection
of her offer in conpromse in her petition to this Court, we

woul d still hold summary judgnment to be appropriate because there
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IS no genuine issue of material fact within the record that would
show the settlenment officer abused his discretionary power.

Due to the above reasoning, this Court finds that there is
no genui ne issue of material fact in the present case, and we
hold for the respondent as a matter of |law. Respondent’s Mtion
for Summary Judgnent is granted.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

An appropriate order and

decision will be entered granting

respondent’s Mdtion for Sunmary

Judgnent .



