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P is a nmerchant seaman who captains a vessel that
sails worl dw de carrying equi pment of the U. S
mlitary. The vessel sails infrequently in the general
vicinity of P s residence, which also is not near the
office of PPs enployer. P s enployer furnishes him
wi th |l odging and neals w thout charge while he works on
the vessel, but P pays for his other (incidental)
travel expenses. P reported his incidental travel
expenses as m scell aneous item zed deductions for 1994
and 1996, ascertaining the amunts of those deductions
by using the full Federal per diemrates for neal and
i ncidental expense (M&IE rates). The MBI E rates are
referenced in Rev. Proc. 96-28, 1996-1 C. B. 686, and
its progenitors, which provide that an enployee, in
lieu of substantiating his or her actual travel
expenses, nmay use the M&I E rates to conpute the cost of
meal and incidental expenses paid while working away
fromhonme. See, e.g., id. sec. 4.03, 1996-1 C B. at
688. P has no receipts for his incidental travel
expenses.



Held: P s tax home is the situs of his residence.

Hel d, further, P s testinony, by itself, supports
a finding that P paid incidental travel expenses while
enpl oyed away fromhis tax hone.

Hel d, further, P s use of the M&G E rates is
[imted to the portions thereof that are attributable
to incidental expense.

Steven R Stolar and Kristina S. Keller, for petitioners.

Ric D. Hulshoff, for respondent.

LARO Judge: Respondent determ ned deficiencies of $945 and
$1,022 in petitioners’ 1994 and 1996 Federal incone taxes,
respectively. The deficiencies stemfromrespondent’s
di sal | onance of $3,784 and $3,654 that Marin |. Johnson
(petitioner) clainmed for the respective years as m scel | aneous
item zed deductions for travel expenses connected to his
enpl oynent as a nerchant seaman. Petitioner ascertained the
anount of those deductions by using the full Federal per diem
rates for nmeal and incidental expense (M E rates) referenced in
Rev. Proc. 96-28, 1996-1 C.B. 686, and its progenitors. See,
e.g., 1d. sec. 4.03, 1996-1 C.B. at 688. Petitioner’s actual
expenses consisted solely of incidental expenses; while he was at
wor k, his enployer furnished himwth |odging and neals at no
char ge.

We nust deci de whet her petitioner may deduct the clai ned

anounts. W hold he may not. W hold that petitioner’s use of
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the MMIE rates is limted to the incidental expense portions of
t hose rates and that his deductions nust be determ ned
accordingly. Unless otherw se indicated, section references are
to the Internal Revenue Code, and Rule references are to the Tax
Court Rules of Practice and Procedure.
FI NDI NGS OF FACT

Most facts were stipulated. The parties’ stipulations of
fact and the exhibits submtted therewith are incorporated herein
by this reference. The stipulations of fact are found
accordingly. Petitioners resided in Freel and, Washi ngton
(Freeland), when we filed their petition. Freeland is a
community on Wi dbey I|sland, Washi ngton, |ocated in the Puget
Sound approximately 70 m | es east of Port Angel es, WAshi ngton,
and approximately 75 mles north of Tacoma, Washi ngton.'?

Petitioners are husband and wife. They and their daughter
resided during the subject years in a house (personal residence)
that petitioners owned in Freeland. During 1994, petitioner paid
$12, 640 of nortgage interest and $4,412 of real estate taxes on
t he personal residence. He paid $11,002 of nortgage interest and
$4, 799 of real estate taxes on the personal residence during

1996.

1 W have taken judicial notice of this fact.



Petitioners’ primary source of incone is petitioner’s wages
fromCrowl ey Anerican Transport, Inc. (Crowey), the primary
office of which is in Jacksonville, Florida, and fromthe
Anerican Maritinme O ficers Vacation Plan.? Crow ey enpl oys

petitioner as the captain of its vessel the MV Anerican Fal con

(Falcon). CrowWey primarily charters the Falcon to the U S
mlitary to transport mlitary vehicles and other mlitary

equi pnent worl dwi de. Petitioner’s work requires that he work
continuously on or around the Falcon for |long periods of tinme and
that he then vacation for approximately 2 nonths. Petitioner and
his crew generally fly to and fromthe situs of the Falcon at the
begi nning and end of their work schedul e.

During 1994, petitioner worked fromApril 22 to July 10 and
from Septenber 7 to Decenber 8, for a total of 173 days. During
1996, petitioner worked from January 1 to February 3 and from
June 26 to Decenber 13, for a total of 205 days. Petitioner’s
duties included captaining the sailing of the Falcon from one
city to another and perform ng any assignnent required by his

enpl oyer while the Fal con was docked at port.

2 On the basis of the record, we infer that Crow ey pays
wages to petitioner while he works for Crowl ey and that the
American Maritinme O ficers Vacation Pl an pays wages to petitioner
while he is on vacation.



Petitioner sailed the Falcon to and fromthe cities set
forth in the schedule below.® The Falcon was generally at sea
bet ween each departure and i Mmedi ately follow ng arrival date set
forth in the schedule, and the Falcon was generally at port on

and between each arrival and imredi ately foll ow ng departure

dat e.
Dat e St at us Locati on
1994
Apr. 22 Joi ned Qul fport, Mss., US A
Apr. 22 Depart ed Qul fport, Mss., US A
Apr. 26 Arrived Bayonne, N. J., U S A
Apr. 27 Depart ed Bayonne, N. J., U S A
May 6 Arrived Rott erdam The Net h.
May 9 Depart ed Rotterdam The Neth
May 19 Arrived Bayonne, N. J., U S A
May 21 Depart ed Bayonne, N. J., U S A
May 23 Arrived Jacksonville, Fla., U S A
May 24 Depart ed Jacksonville, Fla., U S A
June 5 Arrived Hommel vi k, Nor.
June 7 Depart ed Hommel vi k, Nor.
June 10 Arrived Rott erdam The Net h.
June 11 Depart ed Rotterdam The Neth
June 19 Arrived Bayonne, N. J., U S A
June 20 Depart ed Bayonne, N.J., U S A
June 29 Arrived Rott erdam The Net h.
June 29 Depart ed Rotterdam The Neth
June 30 Arrived Brener haven, F.R G

% The word “Departed” connotes that the Falcon left the
corresponding city on the corresponding date. The word “Arrived”
connotes that the Falcon arrived in the corresponding city on the
correspondi ng date. The word “Joi ned” connotes that petitioner
resunmed working on the Falcon on the corresponding date and in
the corresponding city follow ng his vacation. The word “Left”
connotes that petitioner ceased working on the Falcon on the
corresponding date and in the corresponding city to begin his
vacati on.



1996

July 1
July 10
July 10
Sept. 7
Sept. 7
Sept. 9
Sept. 12
Sept. 14
Sept. 17
Sept. 20
Sept. 21
Sept. 25
Sept. 26
Cet. 7
Cct. 9
Cct. 18
Cct. 19
Cct. 27
Cct. 29
Cct. 30
Cct. 30
Cct. 30
Nov. 1
Nov. 2
Nov. 3
Nov. 9
Nov. 10
Nov. 14
Nov. 14
Nov. 19
Nov. 20
Dec. 2
Dec. 4
Dec. 8
Dec. 8
Jan. 1
Jan. 7
Jan. 14
Jan. 15
Jan. 16
Jan. 17
Jan. 21
Jan. 23

Depart ed
Arrived
Left

Joi ned
Depart ed
Arrived
Depart ed
Arrived
Depart ed
Arrived
Depart ed
Arrived
Depart ed
Arrived
Depart ed
Arrived
Depart ed
Arrived
Depart ed
Arrived
Depart ed
Arrived
Depart ed
Arrived
Depart ed
Arrived
Depart ed
Arrived
Depart ed
Arrived
Depart ed
Arrived
Depart ed
Arrived
Left

Joi ned

Depart ed
Arrived
Depart ed
Arrived
Depart ed
Arrived
Depart ed

6 -

Br ener haven, F.R G
1

1

Beaunont, Tex., U S A
Beaunont, Tex., U S A
Qul fport, Mss., US A
Qul fport, Mss., US A

Guant anano, Cuba
Guant anano, Cuba
Bayonne, N. J., U S A
Bayonne, N. J., U S A
Port-au-prince, Haiti
Port-au-prince, Haiti
Brener haven, F.R G
Brener haven, F.R G
Port Said, Egypt

Port Said, Egypt
Shubai

Shubai

Danmam Saudi Arabi a
Danmam Saudi Arabi a
Bahr .

Bahr .

Dubai, U A E.

Dubai, U A E.

Port Suez, Egypt

Port Suez, Egypt

Teki rdag, Turk.

Teki rdag, Turk.

Rota, Spain

Rota, Spain
Port-au-prince, Haiti
Port-au-prince, Haiti
Beaunont, Tex., U S A
Beaunont, Tex., U S A

Dubai, U. A E.
Dubai, U. A E.
Port Suez, Egypt
Port Suez, Egypt
Ashdod, |sr.
Ashdod, |sr.

G braltar, Gb.
G braltar, Gb.



Feb.
Feb.

June
June
June
June
June
July
July
July
July
July
July
July
July
July
July
July
Aug.
Aug.
Aug.
Aug.
Aug.
Aug.
Aug.
Aug.
Aug.
Aug.

Sept .
Sept .
Sept .
Sept .
Sept .
Sept .
Sept .
Sept .
Sept .
Sept .

Cct .
Cct .
Cct .
Cct .
Cct .
Cct .
Cct .
Cct .

2
3
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11
12
13
15
16
18
21
23
28
12
15
16
19
20
20
21
23

Arrived
Left

Joi ned
Depart ed
Arrived
Depart ed
Arrived
Depart ed
Arrived
Depart ed
Arrived
Depart ed
Arrived
Depart ed
Arrived
Depart ed
Arrived
Depart ed
Arrived
Depart ed
Arrived
Depart ed
Arrived
Depart ed
Arrived
Depart ed
Arrived
Depart ed
Arrived
Depart ed
Arrived
Depart ed
Arrived
Depart ed
Arrived
Depart ed
Arrived
Depart ed
Arrived
Depart ed
Arrived
Depart ed
Arrived
Depart ed
Arrived
Depart ed

W I m ngton, N. C.,
W I m ngton, N. C.,

Agaba Port, Jordan
Agaba Port, Jordan
Port Suez, Egypt
Port Suez, Egypt

| skendren, Turk.

| skendren, Turk.
Port Said, Egypt
Port Sai d Egypt
Agaba Port, Jordan
Agaba Port, Jordan
Raysut, Oran
Raysut, Oran

Port Suez, Egypt
Port Suez, Egypt
Brener haven, F.R G
Brener haven, F.R G
Miuga, Est.

Miuga, Est.

Ri ga, Russ.

Ri ga, Russ.

Kl ai peda, Russ.

Kl ai peda, Russ.

Ant wer p, Bel g.

Ant wer p, Bel g.

Port Said, Egypt
Port Sai d, Egypt
Pusan, S. Korea
Pusan, S. Korea
Pohang, S. Korea
Pohang, S. Korea
Naha, Japan

Naha, Japan

Pusan, S. Korea
Pusan, S. Korea
Cki nawa, Japan

Cki nawa, Japan

Concord, Cal., U S A
Concord, Cal., U S A
Gakl and, Cal., U. S A
Gakl and, Cal., U. S A
Port Angel es, Wash., U S.
Port Angel es, Wash., U S.
Tacoma, Wash., U. S A
Tacoma, Wash., U. S A

> >
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Cct. 26 Arrived Port Huenene, Cal., U S A
Cct. 27 Depart ed Port Huenene, Cal., U S A
Nov. 1 Arrived Pear| Harbor, Haw., U S A
Nov. 2 Depart ed Pear| Harbor, Haw., U S A
Nov. 11 Arrived Guam

Nov. 15 Depart ed Guam

Nov. 18 Arrived Naha, Japan

Nov. 19 Depart ed Naha, Japan

Nov. 21 Arrived Pusan, S. Korea

Nov. 23 Depart ed Pusan, S. Korea

Nov. 24 Arrived Naha, Japan

Nov. 28 Depart ed Naha, Japan

Nov. 30 Arrived Yokohama, Japan

Dec. 2 Depart ed Yokohoma, Japan

Dec. 13 Arrived Port Angel es, Wash., U S A
Dec. 13 Left Port Angel es, Wash., U S A

! The record does not indicate the port in which the

Fal con arrived on July 10, 1994, nor the city from which

petitioner left on that date to begin his vacation.

Wil e petitioner was at work, Crowl ey provided himwth
| odgi ng and neals at no charge. Petitioner had to and did pay
hi s ot her expenses, and the Falcon had a small store on board
fromwhich crew nenbers were allowed to purchase itens such as
hygi ene products, foul weather gear, and bottled water.
Petitioner neither was entitled to nor received reinbursenent for
any of his expenses. Wile he was at work, petitioner purchased
incidental travel itenms such as hygi ene products and bottl ed
wat er, and he paid for laundry, dry cleaning, and groom ng
services and the cost of transportation fromthe Falcon to the

| ocation of the service providers. Petitioner also was required

to and did purchase clothing and other necessities to adapt to



the climates for which he was required to sail w thout prior
noti ce.

On his 1994 Federal inconme tax return, as anended,
petitioner claimed a niscellaneous item zed deduction of $3,784
for meals and entertainnent related to his enploynent by Crow ey;
t he clai ned anmount took into account the 50-percent |imtation
for neals and entertai nment provided by section 274(n).
Petitioner reported $5,712 of m scellaneous item zed deductions
for 1994, claimng that he was entitled to deduct $3,377 of that
anount after taking into account the 2-percent floor of section
67. Petitioner has no receipts to support the clained $3,784
deduction. Petitioner used the per diem substantiation nethod of
t he applicabl e revenue procedures and ascertained the anmount of
t hat deduction by using the full MM E rate for each city to which
he travel ed. The $3,784 deduction related solely to the
i nci dental expenses which petitioner paid during 1994 while
wor ki ng on the Fal con.

On his 1996 Federal inconme tax return, petitioner clained a
m scel | aneous iteni zed deduction of $4,912 for business expenses
ot her than neals and entertai nment and a $3, 654 m scel | aneous
item zed deduction for neals and entertai nnent; both amounts were
related to his enploynment by Crow ey, and the |atter anmount took
into account the 50-percent limtation of section 274(n) for

neal s and entertainment. Petitioner reported $10, 239 of
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m scel | aneous item zed deductions for 1996, claimng on that
return that he was entitled to deduct $7,811 of that amount after
taking into account the 2-percent floor of section 67.

Petitioner has no receipts to support the claimed deduction of
$3,654. Petitioner used the per diem substantiation nmethod of

t he applicabl e revenue procedures and ascertained the anmount of

t hat deduction by using the full MJE rate for each city to which
he travel ed. The $3,654 deduction related solely to the

i nci dental expenses which petitioner paid during 1996 while
wor ki ng on the Fal con.

Respondent determ ned that petitioner was not entitled to
deduct the $3, 784 and $3, 654 amounts clainmed for 1994 and 1996,
respectively.

OPI NI ON

We nust deci de whet her petitioner may deduct the cost of the
incidental travel itenms which he purchased during the subject
years while working away from his personal residence. Petitioner
argues he may. Petitioner asserts that he incurred the costs
whi | e worki ng away from hone on business. Petitioner asserts
that the applicable revenue procedures nentioned herein di spense
with the need to substantiate the anpunts of those costs in order
to deduct them Respondent argues that petitioner may not deduct
those costs. Respondent asserts primarily that petitioner had no

tax home. Respondent asserts secondly that petitioner did not



- 11 -

prove that he actually incurred the clained expenses; respondent
asserts that petitioner’s testinony standing alone is
insufficient proof for this purpose. Respondent asserts thirdly
that petitioner may not use the subject revenue procedures to
ascertain the amounts of his deductions because, respondent
asserts, those revenue procedures do not apply when only

i nci dental expenses are incurred.

We agree with petitioner that he is entitled to the clai ned
deductions but disagree wwth himas to the anmpbunts of those
deductions. W hold that petitioner’s deductions are limted to
t he incidental expense portions of the applicable M E rates. W
begin our analysis wth the relevant statutory provisions. An
i ndi vidual may deduct all ordinary and necessary expenses paid or
incurred during the taxable year in carrying on a trade or
busi ness. See sec. 162(a). Services performed by an enpl oyee

constitute a trade or business for this purpose, see O Malley v.

Commi ssioner, 91 T.C 352, 363-364 (1988), and ordinary and

necessary expenses generally include anmounts which an enpl oyee
pays while traveling away from honme in connection with his or her
enpl oynent, see sec. 162(a)(2). Section 162 does not, however,
all ow a taxpayer to deduct travel expenses attributable to
personal, living, or famly expenses. See sec. 262. Nor does
section 162 allow a taxpayer to deduct travel expenses absent

ei ther conpliance with the substantiation requirenents of section
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274(d) or the fulfillment of criteria set forth by the

Comm ssioner as to expenditures |less than a stated anount (de
mnims expenses). See sec. 274(d); see also sec. 1.274-5T(j),
Tenporary I ncone Tax Regs., 50 Fed. Reg. 46032 (Nov. 6, 1985)
(authori zes the Conm ssioner to provide rules under which

t axpayers may deduct a set amount in |lieu of substantiation for
meal s while traveling away from hone).

The Conm ssioner first set forth the criteria for de mnims
expenditures in Rev. Proc. 89-67, 1989-2 C.B. 795. There, the
Commi ssi oner provided that “the amobunt of ordinary and necessary
busi ness expenses of an enpl oyee for |odging, neal, and/or
i nci dental expenses incurred while traveling away from honme wl|
be deened substantiated * * * when * * * [the enpl oyer] provides
a per diemall owance” to the enployee equal to the applicable

MG E rate.* 1d. secs. 1, 3, 1989-2 C.B. at 795, 796. The

4 Governnent enpl oyees are generally entitled to a per diem
al l omance for official travel away fromtheir official stations,
as paynent for |odging, neals, and related incidental expenses.
See 41 CF.R secs. 301-1.2, 301-7.1 (1994 & 1996). The per diem
al | owance, which includes a maxi mum anount for | odgi ng expenses
and a fixed anount for M&IE, varies depending on the area of
travel. See 41 CF.R sec. 301-7.3 (1994 & 1996). The
Adm ni strator of General Services sets the per diem all owance for
travel to areas in the continental United States (CONUS rates).
The Departnent of Defense sets the per diemallowance for trave
to nonforeign areas outside the continental United States. The
Departnent of State sets the per diemallowance for travel to
foreign areas. See id. The list of the amounts of these per
di em al | onances, including the breakdown of the portions
attributable to lodging and M& E, is referenced in 41 CF.R sec.

(continued. . .)
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Comm ssi oner provided that “The term ‘incidental expenses’
includes, but is not limted to, expenses for |aundry, cleaning
and pressing of clothing, and fees and tips for services, such as
for waiters and baggage handlers.” 1d. sec. 3.02(4), 1989-2 C. B
at 797. The Comm ssioner provided that “The term ‘i ncidental
expenses’ does not include taxicab fares or the costs of

tel egrans or tel ephone calls.” |1d.

Rev. Proc. 89-67, supra, was silent as to the situation
where an enpl oyee without a travel allowance incurred traveling
expenses whil e enpl oyed away from honme. The Comm ssioner first
addressed that subject in Rev. Proc. 90-60, 1990-2 C. B. 651,
whi ch provided rules on the subject matter of the predecessor
revenue procedure as well as rules addressing the situation where
an enpl oyee not subject to a travel allowance incurred traveling
expenses whil e enpl oyed away fromhone. See id. sec. 1, 1990-2
C.B. at 651. Section 1 of Rev. Proc. 90-60, supra, provided
generally that an enployee, in lieu of substantiating his or her
actual expenses, could “use [the applicable M&IE rate or rates]
in conputing the deductible costs of business nmeal and incidental
expenses paid or incurred while traveling away from hone.” The
ot her relevant provisions of Rev. Proc. 90-60, 1990-2 C B. at

652- 653, 655, provided specifically:

4(C...continued)
301-7.3 (1994 & 1996).



SEC. 3. DEFI NI TIONS

* * * * * * *

.02 FEDERAL PER DI EM RATE

(1) GCeneral rule. The Federal per diemrate is
equal to the sum of the Federal |odgi ng expense rate
and the Federal neal and incidental expense (M&E) rate
for the locality of travel. The Federal per diemrate,
t he Federal |odging expense rate, and the Federal MIE
rate for a locality in the continental United States
(“CONUS") are set forth in Appendix A of 41 CF. R
Chapter 301. See 41 C.F.R Part 301-7 (1990) for
specific rules regarding these Federal rates. The
Federal per diemrates for nonforeign localities
outside the continental United States (“OCONUS")

(i ncluding Al aska, Hawaii, Puerto R co, the Northern
Mari ana | sl ands, and the possessions of the United
States) are established by the Secretary of Defense and
listed in Gvilian Personnel Per DiemBulletins
publ i shed periodically in the Federal Register. See,
e.g., CGvilian Personnel Per D emBulletin Nunber 153,
55 Fed. Reg. 50,864 (Decenber 11, 1990). The Federal
per diemrates for foreign OCONUS |ocalities are
established by the Secretary of State and published,
together with the rates for nonforei gn OCONUS
localities, in the Per D em Supplenent to the

St andar di zed Regul ati ons (CGovernnent Civilians, Foreign
Areas). See, e.g., Maxinmum Travel Per D em Al | owances
for Foreign Areas, PD Suppl enent 319, issued Decenber

1, 1990.

(2) OQutside CONUS. For OCONUS travel away from
home, if a separately identified Federal |odging
expense rate or Federal Ml E rate does not exist for
the OCONUS | ocality of travel, 60 percent of the
appl i cabl e Federal per diemrate for that locality of
travel is treated as equivalent to the Federal | odging
expense rate for that locality and 40 percent of the
appl i cabl e Federal per diemrate for that locality of
travel is treated as equivalent to the Federal MIE
rate for that locality. |If a separately identified
Federal | odgi ng expense rate or Federal MBI E rate is
adopted for an OCONUS | ocality of travel for which no
such separately identified rate previously existed,
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that rate shall apply to all travel within such
| ocality beginning 30 days after its publication.

(3) Locality of travel. The term*“locality of
travel” neans the locality where an enpl oyee traveling
away from hone in connection with the performance of
services as an enployee of the enployer stops for sleep
or rest.

(4) Incidental expenses. The term “incidental
expenses” includes, but is not limted to, expenses for
| aundry, cleaning and pressing of clothing, and fees
and tips for services, such as for waiters and baggage
handl ers. The term “inci dental expenses” does not
i nclude taxicab fares or the costs of tel egrans or
t el ephone call s.

SEC. 4. PER DI EM SUBSTANTI ATI ON METHCD

* * * * * * *

.03 OPTI ONAL METHOD FOR MEALS ONLY DEDUCTI ON. I n
lieu of using actual expenses, enployees and sel f-
enpl oyed individuals, in conputing the anount all owabl e
as a deduction for ordinary and necessary neal and
i nci dental expenses paid or incurred for travel away
from honme, nmay use an anobunt conputed at the Federal
M&l E rate for the locality of travel for each cal endar
day (or part thereof * * *) the enployee or self-
enpl oyed individual is away from hone. Such anobunt
w Il be deened substantiated for purposes of paragraphs
(b)(2) (travel away from hone) and (c) of section
1.274-5T of the tenporary regul ati ons, provided the
enpl oyee or sel f-enployed individual substantiates the
el ements of tine, place, and business purpose of the
travel expenses in accordance with those regul ations.

* * * * * * *

SEC. 6. LI M TATI ONS AND SPECI AL RULES

.01 In general. The Federal per diemrate, the
Federal | odgi ng expense rate, and the Federal MR E rate
described in section 3.02 for the locality of travel
will be applied in the same manner as applied under the
Federal Travel Regulations, 41 CF. R Part 301-7
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(1990), except as provided in sections 6.02 through

6. 04.

.02 Federal per diemor |odging expense rate. A
recei pt for |odging expenses is not required in order

to apply the Federal per diemrate or the Federal

| odgi ng expense rate for the locality of travel.

.03 Federal per diemor M&IE rate. A payor is

not required to reduce the Federal per diemrate or the

Federal M&I E rate for the locality of travel for neals

provided in kind, provided the payor has a reasonabl e

belief that neal and incidental expenses were or wll

be incurred by the enpl oyee. * * *

The Comm ssioner restated the rules of Rev. Proc. 90-60,
supra, alnost verbatimin subsequent revenue procedures, each of
whi ch superseded the prior revenue procedure on the subject. See
Rev. Proc. 92-17, 1992-1 C. B. 679 (supersedes Rev. Proc. 90-60,
supra, for neal and incidental expenses paid by an enpl oyee for
travel while away from hone after February 28, 1992); Rev. Proc.
93-21, 1993-1 C. B. 529 (supersedes Rev. Proc. 92-17, supra, for
meal and incidental expenses paid by an enployee for travel while
away from hone after March 11, 1993); Rev. Proc. 93-50, 1993-2
C.B. 586 (supersedes Rev. Proc. 93-21, supra, for neal and
i nci dental expenses paid by an enployee for travel while away
fromhonme after Decenber 31, 1993); Rev. Proc. 94-77, 1994-2 C. B
825 (supersedes Rev. Proc. 93-50, supra, for neal and incidental
expenses paid by an enployee for travel while away from hone

after Decenber 31, 1994); Rev. Proc. 96-28, 1996-1 C. B. 686

(supersedes Rev. Proc. 94-77, supra, for neal and incidental
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expenses paid by an enployee for travel while away from hone
after March 31, 1996). Each of these revenue procedures
clarified that the use of the M& E rates was not mandatory and
that a taxpayer could deduct actual allowable expenses if he or
she had adequate records or other supporting docunentation. See,
e.g., Rev. Proc. 96-28, sec. 1, 1996-1 C.B. at 686; Rev. Proc.
94-77, sec. 1, 1994-2 C B. at 825.

Respondent argues prinmarily that these revenue procedures
have no applicability to this case because, respondent asserts,
petitioner’s enploynent on the Falcon was not away from hone.
Respondent characterizes petitioner as an itinerant, neaning that
he had no tax hone. Respondent asserts that a taxpayer my have
a tax hone only if he or she incurs duplicative |living expenses.
Respondent asserts that petitioner is without a tax honme because
he did not incur duplicative living expenses since his enpl oyer
furnished himw th neals and | odgi ng wi thout charge. Respondent
asserts that petitioner’s clained incidental expenses were not
duplicative of any expense that he actually incurred as to his

personal residence. Respondent relies primarily on Henderson v.

Comm ssi oner, 143 F. 3d 497 (9th Gr. 1998), affg. T.C Meno.

1995-559, and Rev. Rul. 73-529, 1973-2 C. B. 37.
We disagree with respondent’s assertion that petitioner had
no tax honme. This Court’s jurisprudence holds that an

individual’s tax honme is generally the location of his or her
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princi pal place of enploynent. See Daly v. Conm ssioner, 72 T.C.

190 (1979); Kroll v. Conmm ssioner, 49 T.C 557, 561-562 (1968);

cf. Comm ssioner v. Flowers, 326 U.S. 812 (1946). |If an

i ndi vi dual does not have a principal place of enploynent, we
generally deemthe situs of the individual’s permanent residence

to be his or her tax hone. See Ranbo v. Commi ssioner, 69 T.C.

920 (1978); Dean v. Conm ssioner, 54 T.C. 663 (1970); Leach v.

Commi ssioner, 12 T.C. 20 (1949). W consider a person who has

neither a permanent residence nor a principal place of enploynent
to be an itinerant wthout a tax hone. See Wrth v.

Commi ssioner, 61 T.C 855, 859 (1974); Hi cks v. Conmm ssioner, 47

T.C. 71 (1966).

Petitioner had no principal place of enploynent. He did,
however, have a permanent residence; to wit, his personal
residence. W believe that petitioner’s tax home was the situs
of his personal residence in Freeland, where he resided with his

wi fe and their daughter. See Leach v. Conmi ssioner, supra.?®

Unli ke the taxpayer in Henderson v. Conmm Ssioner, supra, who

5In Leach v. Comm ssioner, 12 T.C. 20 (1949), we held that
the taxpayer’s tax hone was the situs of his personal residence,
and we | et him deduct the costs which he paid to | odge near sone
of his work sites. The taxpayer had no principal place of
enpl oynent and resided in his personal residence with his wfe
and child. He worked away fromthat residence for 49 weeks of
the year and could not nove his wife and child to the area of any
of his work sites mainly because he was at each of the sites for
a short and indefinite period.
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lived wwth his parents practically wthout charge in the situs
that he argued was his tax hone, petitioner was primarily
responsi ble for maintaining financially his personal residence,
he had an ownership interest in his personal residence, and he
contributed to his household there in a val uable and

i ndi spensabl e way. Petitioner also spent a substantial part of
each year at his personal residence. Wereas the taxpayer in

Henderson v. Conm ssioner, supra, worked for his enployer away

fromhis clainmed tax hone approximtely 85 percent of the year,
petitioner was required by his enployer to be away fromhis
personal residence only 47.4 percent of 1994 and only 56.4
percent of 1996.

Petitioner also had a legitimate reason for maintaining his
personal residence in Freeland while traveling throughout the
world with and for his enployer. First, petitioner’s famly did
not travel with himwhile he worked; thus, petitioner was
required to maintain a famly residence sonewhere. W refuse to
second guess petitioner’s decision to maintain his famly
residence in Freeland, instead of noving his famly to the
| ocation of his Florida enployer or to one of the many cities to

which he traveled. Cf. Leach v. Conm ssioner, supra. To have a

tax home for purposes of section 162(a), a taxpayer need not
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maintain a residence in a city in which he or she actually
works.® See id.

Second, unlike the taxpayer in Henderson v. Conm SsSioner,

supra, petitioner would have incurred a substantial out-of-pocket
duplication of |odging and neal expenses while he worked but for
the fact that his enployer furnished himwith those itens at no
charge. Had petitioner’s enployer not done so, petitioner would
have incurred the duplicative out-of-pocket expenses which
respondent argues are necessary for a finding of a tax hone.
Contrary to respondent’s assertion, we do not believe that a
finding of a tax home for purposes of section 162(a) turns on
whet her an enpl oyer provides |odging and neals to an enpl oyee

W t hout charge as part of the enployee’s conpensati on package.

See Henderson v. Conm ssioner, supra at 499 (“A taxpayer nay [ as

opposed to will] have no tax hone * * * if he continuously

6 As a point of fact, however, petitioner did work near his
personal residence on a few occasions. Respondent points to the
parties’ stipulation that petitioner’s “enployer did not require
petitioner Marin Johnson to performservices as a ship master in
t he Freel and, Washi ngton area during 1994 or 1996” and concl udes
that all of petitioner’s work was far from his persona
residence. W do not read this stipulation as broadly as
respondent. To be sure, petitioner worked near his personal
residence fromQct. 20 through 23, 1996, and on Dec. 13, 1996.
Respondent al so pl aces undue wei ght on the fact that Ctowey did
not require that petitioner vacation at his personal residence,
thus | eaving petitioner free to vacation el sewhere. The fact
that Crow ey did not mandate that petitioner stay at his personal
resi dence during his vacation carries no weight as to whether he
had a tax honme for purposes of sec. 162(a).
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travel s and thus does not duplicate substantial, continuous
living expenses for a permanent hone naintained for some business
reason.” (Enphasis added.)). The value of |odging and neal s
that an enpl oyer furnishes to an enployee is an itemof incone
that nust be included in the enpl oyee’s gross incone but for the
application of an exclusionary provision such as section 119
(nmeal s and | odgi ng furnished for the conveni ence of the
enpl oyer). W do not believe that a finding of a tax hone for
pur poses of section 162(a) turns on whether an enpl oyee may
excl ude the val ue of enpl oyer-provided | odging and neals fromhis
or her gross incone. An enployee who could not exclude the val ue
of those itens fromgross inconme woul d i ncur an expense as to
those itens, to the extent that his or her personal incone tax
was attributable thereto, and that expense would nean that the
enpl oyee was paying twi ce for overl apping | odgi ng and/ or neals.
Petitioner’s work schedul e al so was generally fixed as to
t he nunber of days that he was required to work and allowed to

vacation. Thus, unlike the taxpayer in Henderson v.

Comm ssioner, 143 F. 3d 497 (9th Gr. 1998), petitioner woul d not

have avoi ded a duplication of living expenses during his vacation
had he established his hone at other than his personal residence.
Petitioner received neither neals nor |odging fromhis enployer

whil e he was on vacation. Thus, were petitioner to have lived in

ot her than his personal residence during that tinme, he would have
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had to pay for those living quarters and his neals there as well
as the cost of his personal residence and the neals which his
famly consuned at the personal residence. According to
respondent, an enpl oyee such as petitioner can never have a tax
home because he continually travels to different cities during
his enploynent. W disagree that such continual travel, in and
of itself, serves to disqualify a taxpayer from having a tax hone
for purposes of section 162(a). Regardless of where a taxpayer
perfornms nost of his or her work, the fact that he or she

mai ntains financially a fixed personal residence generally nmeans

that he or she has a tax honme soneplace. See Janes v. United

States, 308 F.2d 204 (9th Cir. 1962) (a taxpayer's permanent
residence is his or her tax honme if the taxpayer has no princi pal
pl ace of enploynment, is currently working away fromthat
residence, and incurs substantial continuing |living expenses at

the residence); see also Leach v. Comm ssioner, 12 T.C. 20

(1949). Because petitioner incurred throughout the subject years
substantial |iving expenses in maintaining his personal
resi dence, his personal residence was his tax home for purposes

of section 162(a). Cf. lreland v. Conm ssioner, T.C Meno. 1979-

386.
Respondent’s reliance on Rev. Rul. 73-529, 1973-2 C. B. 37,
is msplaced. In addition to the fact that revenue rulings are

not binding on this Court, see Sklar, G eenstein & Scheer, P.C
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v. Comm ssioner, 113 T.C 135, 142 (1999); see also Christensen

v. Harris County, 526 U.S. __, __ , 120 S. C. 1655, 1662-1663

(2000) (the interpretation that an agency reaches w thout fornma
notice and comment rulemaking is entitled to “respect” only when
it has the “power to persuade”), that ruling is unpersuasive as
applied to the facts herein. The ruling applies ostensibly to
out si de sal esnen, providi ng exanpl es which distinguish (1)
out si de sal esnmen who are considered to be itinerants because they
do not have a hone or regular place of enploynent from (2)
out si de sal esnen who may be regarded as having a hone to be away
from Petitioner is neither an outside sal esman nor an
itinerant. He is a professional seaman who accepted enpl oynment
away from his personal residence, nost |ikely because he could
earn his living at his trade nore profitably than if he attenpted
to do so in the area of his personal residence. He accepted that
enpl oynent with the understanding that he would travel at
designated tinmes to where the Fal con was docked and captain the
Fal con for a fixed time. Qur finding that petitioner has a tax
home regardless of this revenue ruling is further solidified by
noting that respondent does not contest petitioner’s right to
deduct as travel expenses the other reported travel expenses
whi ch he incurred with respect to his enpl oynent.

Nor do we agree with respondent that petitioner has not

established that he paid incidental expenses during his
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enpl oynment. Petitioner testified credibly that he paid those
expenses, and respondent’s counsel never chall enged that
testinony, opting to rest his case w thout cross-exam ning
petitioner or w thout introducing any evidence to attenpt to

i npeach that testinony. W disagree with respondent’s assertion
that petitioner must introduce into evidence actual receipts of
his incidental expenditures in order to deduct them As we read
Rev. Proc. 96-28, 1996-1 C.B. 686, and its progenitors, one of
the primary purposes of those revenue procedures is to allow

t axpayers to deduct a set anmount of travel expenses incurred away
fromhonme in lieu of maintaining witten records to substantiate
the actual amount. See also sec. 1.274-5T(j), Tenporary |ncone
Tax Regs., 50 Fed. Reg. 46032 (Nov. 6, 1985) (“the Conm ssioner
may establish a nethod under which a taxpayer may elect to use a
speci fied amount or anounts for neals while traveling in |lieu of
substantiating the actual cost of neals”). W note, however,
that petitioner has introduced into evidence records which neet
the time, place, and business purpose requirenments of sec. 1.274-
5T(b)(2), Tenporary Incone Tax Regs., 50 Fed. Reg. 46014 (Nov. 6,
1985), as to his incidental expenses. Those records show
clearly: (1) The dates of petitioner’s departure for and return
fromeach city that he visited while away from hone (the tine
requirenent), (2) the cities or points of travel (the place

requi renent), and (3) the business nexus between his enpl oynment
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and his travel (the business purpose requirenent). See i1d.; see
also 41 CF.R sec. 301-7.2(a)(2) (1994 & 1996).

Nor do we agree with respondent that a taxpayer is precluded
from deducting travel expenses under section 162(a)(2) if he or
she does not pay for |odging or neal costs for his or her travel.
The nmere fact that a taxpayer is furnished with nmeals and | odgi ng
W t hout charge whil e enpl oyed away from hone does not necessarily
mean that he or she will not incur other ordinary and necessary
travel expenses. |In fact, the Comm ssioner has recogni zed as
much in the subject revenue procedures wherein he states that
“t he anount of ordinary and necessary busi ness expenses of an
enpl oyee for |odging, neal, and/or incidental expenses incurred
while traveling away fromhonme will be deened substantiated * * *
when * * * [the enpl oyer] provides a per diemallowance” to the
enpl oyee equal to the applicable M E rate. E. g., Rev. Proc. 96-
28, 1996-1 C.B. at 686. W also note that 41 C.F.R sec. 301-
7.12(a)(2) (1994 & 1996) sets forth explicit rules which reduce
the M& E rates when the Governnment furnishes neals to an enpl oyee
w t hout charge and clarifies that “The total anount of deductions
made on partial days shall not cause the enployee to receive |ess
than the anmount allocated for incidental expenses.”

We turn to the applicable revenue procedures. Respondent
focuses on the fact that those revenue procedures provide that an

enpl oyee without a travel allowance may use the revenue
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procedures to conpute a deduction for “nmeals and incidental
expenses”. Respondent concludes fromthe quoted | anguage t hat
the revenue procedures apply only when both neals and incidental
expenses are incurred, or when neals alone are incurred. W

di sagree with respondent’s conclusion. W do not see how the

| anguage “neal s and incidental expenses” could be construed to
apply when only neals are incurred but not when only incidental
expenses are incurred. W read the revenue procedures to apply
to three distinct situations; i.e., (1) where a traveling

enpl oyee pays only for neals, (2) where a traveling enpl oyee pays
for both neals and incidental expenses, and (3) where a traveling
enpl oyee pays only for incidental expenses.

We are m ndful that the rel evant provision of the revenue
procedures is headed “Optional nethod for neals only deduction.”
E.g., sec. 4.03 of Rev. Proc. 96-28, 1996-1 C. B. 686. However,
we do not believe that this heading is dispositive as to the
breadth of the related text. That text, when read in the context
of the related revenue procedure as a whole, clarifies that the
provi sion was intended to apply to costs for both neals and
i nci dental expenses. The revenue procedures allow a taxpayer to
conput e a deduction for business neals and incidental expenses in

accordance with the rules of the travel regulations set forth in
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41 C.F.R chapter 301.” See, e.g., Rev. Proc. 90-60, sec. 1
1990-2 C. B. at 651 (an enpl oyee may use the revenue procedures to
conpute the “deducti bl e costs of business neal and incidental
expenses paid or incurred while traveling away from hone”); see
also id. sec. 6.01, 1990-2 C.B. at 655 (“the Federal MR E rate
described in section 3.02 for the locality of travel wll be
applied in the sane manner as applied under the Federal Travel
Regul ations, 41 C.F.R Part 301-7 (1990), except as provided in
sections 6.02 through 6.04.”7).8 The travel regulations, in turn,
provi de a specific mechani smunder which the applicable M E
rates are reduced whenever the enployer provides the traveler
with neals at no charge. See, e.g., 41 CF.R sec. 301-
7.12(a)(2) (1994 & 1996). We conclude that an enpl oyee is not
precl uded by the revenue procedures from using the procedures
when he or she pays only for incidental expenses, just as an
enpl oyee is not precluded by the revenue procedures from using

t he procedures when he or she pays only for neals.

" Respondent nmakes no reference to this provision or to the
fact that the revenue procedures apply the M&IE rates in
accordance with the rules of those regul ations.

8 None of these exceptions are applicable herein; e.g., Rev.
Proc. 90-60, sec. 6.03, 1990-2 C B. 651, 655, does not apply
because petitioner was never responsible for the cost of his
meal s. Moreover, the fact that 41 CF. R sec. 301-7.12(a)(2)
(1994 & 1996) provides explicitly that the M& E rate nust be
reduced when the Governnent provides an enployee with neals at no
charge counters petitioner’s argunment that we should not reduce
the M E rates to take into account his enpl oyer-provided neals.



- 28 -

G ven our conclusion that petitioner nay use the revenue
procedures to ascertain the amount of his deductible incidental
expenses, petitioner asks the Court to allow himto use the ful
M&l E rates to ascertain those deductions. W decline to do so.
We do not read the revenue procedures to allow a taxpayer to use
the full M&E rates when he or she incurs only incidental
expenses. The M E rates represent the anmount that the
Governnent pays daily to its traveling enpl oyees to conpensate
themfor four itens of traveling expense; nanely, breakfast,
| unch, dinner, and incidental expenses. See 41 C.F.R sec. 301-
7.2(a)(2) (1994 & 1996). Specific anpbunts are apportioned under
the travel regulations to each of these four itens, depending on
the point of travel.® The portion of the MBI E rates that is

attributable to incidental expenses incurred in all of the CONUS

® The definition of the term*“incidental expenses” under the
travel regulations is slightly broader than the definition of the
sane termunder the applicable revenue procedures. Conpare 41
C.F.R sec. 301-7.1(c)(3) (1994 & 1996), with Rev. Proc. 90-60,
sec. 3.02(4), 1990-2 C.B. at 652. Section 301-7.1(c)(3) of 41
C.F.R (1994 & 1996) provides:

(3) Incidental expenses covered by per diem (i)
Fees and tips to porters, baggage carriers, bell hops,
hotel nmaids, stewards, and stewardesses and others on
vessels, and hotel servants in foreign countries.

(1i1) Laundry and cl eaning and pressing of
cl ot hi ng.

(ti1) Transportation between places of |odging or
busi ness and pl aces where neals are taken * * *,
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| ocations is $2. See 41 CF. R sec. 301-7.12(a)(2)(i) (1994 &
1996). The portion of the MG E rates that is attributable to

i nci dental expenses incurred in any other |ocation varies from $1
to $53, depending on the MG E rate for that location. See 41
C.F.R ch. 301, app. B (1994 & 1996). W believe that
petitioner’s deductions for his incidental expenses are limted
under the travel regulations, which are incorporated by reference
into the revenue procedures, to the incidental expense portion of
the applicable MBI E rate.!® See 41 CF.R sec. 301-7.12(a)(2)
(1994 & 1996), which provides that the M E rate nust be reduced
“When all or part of the neals are furnished at no cost or at a
nom nal cost to the enpl oyee by the Federal Governnent”.

W note that taxpayers such as petitioner need not |imt
their deductions to the incidental expense portion of the M&E
rates. Specifically, taxpayers, to the extent that the amounts
set forth in the revenue procedures fail to reflect the actual
cost of their incidental expenditures, are entitled to a
deduction for their actual expenses. |In such a situation,
however, taxpayers nust be prepared to neet all the

substantiation requirenments, including, especially, witten

10 Petitioner argues that his deductions at these rates
shoul d not be subject to the 50-percent reduction for neals and
entertainment. W agree. The Rule 155 conputation should
reflect a deduction of the entire amobunts of the M&I E rates which
are attributable to incidental expenses.
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docunentation as to the anounts of those costs. But see sec.
1.274-5T(c)(2), Tenporary Incone Tax Regs., 50 Fed. Reg. 46017
(Nov. 6, 1985) (written docunentation generally not required for
any expenditure | ess than $25); Notice 95-50, 1995-2 C B. 333
(notifies taxpayers that sec. 1.274-5T(c)(2)(iii)(B), Tenporary
| ncone Tax Regs., 50 Fed. Reg. 46019 (Nov. 6, 1985), wll be
anmended to provide that no receipts are required for expenditures
| ess than $75 which are incurred after Cct. 1, 1995).1' Accord
41 CF. R sec. 301-11.25 (1998) (a traveler nust provide “a
recei pt for any authorized expense incurred costing over $75, or
a reason acceptable to your agency expl ai ning why you are unabl e
to provide the necessary receipt”).

We have considered all argunents in this case. Those
argunents not discussed herein are without nerit or irrelevant.
To reflect the foregoing,

Deci sion will be entered

under Rul e 155.

11 The record does not allow us to apply either of these
provisions. In particular, we note that petitioner has not
specified the dollar anmounts which he actually paid for any of
hi s incidental expenses.



