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R determ ned that Ps underreported i ncone and cl ai ned
excess deductions and expenses, causing deficiencies in
Federal inconme taxes, and are liable for accuracy-rel ated
penal ti es pursuant to sec. 6662(a), |I.R C, for their 2001
t hrough 2006 tax years.

Hel d: After a small concession by Rwith respect to
2006, Ps are liable for the remaining deficiencies and sec.
6662(a), |I.R C., penalties.
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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

WHERRY, Judge: This case is before the Court on a petition
for redeterm nation of income tax deficiencies that respondent
determ ned for petitioners’ 2001 through 2006 tax years.! After
respondent conceded $345 of petitioners’ 2006 capital gain, the
i ssues for decision are:

(1) Whether petitioners failed to report on Schedul es C,
Profit or Loss From Busi ness, gross incone of $48, 000, $85, 000,
$91, 073, $276, 371, $172,367, and $90, 523, for the 2001 through
2006 tax years, respectively;

(2) whether petitioners received other unreported incone of
$7,500, $22,000, and $9,626 for the 2002 t hrough 2004 tax years,
respectively;

(3) whether petitioners are entitled to deduct additional
Schedul e C expenses over and above those respondent allowed for
the 2001 through 2006 tax years;

(4) whether petitioners had unreported capital gains of

$123, 778 for 2003 and $123, 720 for 2006;

Petitioner wife did not attend the trial. Petitioner
husband (M. Licha) explained that she knew about the trial and
had authorized himto represent her but that she does not
under stand English or petitioners’ finances.
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(5) whether petitioners are |iable for section 6662(a)
accuracy-rel ated penalties for the 2001 through 2006 tax years;?

and

(6) whether M. Lichais liable for a penalty under section
6673.

FI NDI NGS OF FACT

At the tinme they filed their petition with this Court,
petitioners resided in California. M. Licha is a self-enployed
contractor who owned a construction conpany which served
primarily as a fram ng subcontractor during the years at issue.

Petitioners tinely filed their Fornms 1040, U.S. I ndividual
| ncone Tax Return, for 2001 through 2006. Petitioners hired
Jagit Arora, an enrolled agent, who for the 2001 year worked for
Jackson Hewitt Tax Service and thereafter for hinself, and/or tax
associ ates Neelu Arora and Harl een Chadha to prepare their 2001
t hrough 2006 tax returns but did not provide themwth any
docunentation. M. Licha would sinply tell M. Arora or his
associate “what | made total after 1'd paid all ny deductions,
expenses, insurance, repairs and all this other stuff.”

For each of the 2001, 2002, 2003, and 2004 tax years
petitioners reported on Schedule C incone of $25,000 and no

expenses. For the 2005 tax year petitioners reported on Schedul e

2All section references are to the Internal Revenue Code of
1986, as anended and in effect for the years at issue. Al Rule
references are to the Tax Court Rules of Practice and Procedure.
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C inconme of $26,070 with no expenses, and for the 2006 tax year
t hey reported on Schedul e C inconme of $29,125 with no expenses.
Petitioners stipulated that they did not specify any of the
expenses related to the construction business. M. Licha did not
mai ntain any records related to his construction busi ness.
Petitioners reported only the net inconme fromthe business on
their tax return w thout any breakdown of gross receipts and
expenses. In fact, M. Licha knew what he earned and what his
expenses were only by | ooking at his bank account bal ances.

During the years at issue petitioners had a checki ng account
with Bank of America which M. Licha used as his primary business
account. Petitioners also had accounts with Wells Fargo Bank and
Citibank during the years at issue.

Petitioners did not provide any docunentation to the
exam ni ng agent; therefore, during the exam nation, a revenue
agent sumoned all of petitioners’ bank account records and
conducted a bank deposits analysis. The revenue agent exam ned
all of petitioners’ deposits and “if they were clearly for his
construction business, they were made out to Licha Construction
or the meno would say for a renodel or framng, then * * * [she]
determ ned that they were gross receipts fromhis business”.

After the exam nation the revenue agent nmet with M. Licha
and revi ewed respondent’s proposed adjustnents; at the neeting

she all owed additional expenses on the basis of M. Licha's
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reasonabl e oral explanations regardi ng specific expenses. After
review ng petitioners’ bank account records and considering M.
Licha’s oral statenents, the revenue agent determ ned the
follow ng adjustnents to petitioners’ construction business

accounts as shown in table 1.

Table 1
Tax year 2001 2002 2003 2004 2005 2006
G 0ss receipts $48,000 $85,000 $91,073 $276,371 $172,367 $90, 523
Expenses
(O her, Iabor, 40, 009 39, 827 28,068 176, 913 95, 584 80, 951
mat eri al s)
Net profit 7,991 45,173 63,005 99, 458 76, 783 9,572

The revenue agent also determ ned that petitioners had
unreported income unrelated to the construction business of
$7,500, $22,000, and $9,626 for the 2002, 2003, and 2004 tax
years, respectively. 1In addition the revenue agent all owed
item zed deductions for taxable years 2001 t hrough 2003 of
$13,611, $21,442, and $21, 654, respectively in lieu of the |esser
anounts petitioners clainmed on their tax returns.

On or about May 26, 1988, petitioners purchased a property
at 19314 Valerio Street, Los Angeles, California (Valerio
property). On Novenber 13, 2003, M. Licha exchanged the Valerio
property as part of a |ike-kind exchange. An elenent of the
transaction was the use of the buyer’s purchase paynent, in part,

to pay off M. Licha s |oan against the Valerio property of
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$163,873.25. In return M. Licha received a property at 20036
Community Street, Wnneika, California (Community property).

On or about April 20, 2006, petitioners sold the Community
property as part of another |ike-kind exchange and received
property at 2700 Col unbus Street SE, Al bany, O egon (Col unbus
property) in return. Petitioners also received $131, 563. 39
denom nated in the closing docunents as “boot” as a result of the
exchange. On or about Novenber 27, 2006, petitioners sold the
Col unbus property for $229, 900.

On March 12, 2008, respondent sent petitioners a notice of
deficiency determ ning deficiencies in incone taxes and section

6662(a) penalties as shown in table 2.

Table 2
Tax year 2001 2002 2003 2004 2005 2006
Defi ci ency $2,020 $14,845 $43,202.00 $34,721.00 $26,030 $20,293.00
Sec. 6662(a)
penal ty 404 2,969 8, 640. 40 6, 944. 20 5, 206 4, 058. 60
Tot al 2,424 17,814 51,842.40 41, 665. 20 31, 236 24, 351. 60

On or around May 31, 2008, M. Licha responded to the notice
of deficiency by mailing a “PETITION OF PROTEST AND NOTI CE OF
APPEAL” to the Internal Revenue Service (IRS), stating that “I
hereby, refuse this demand, for cause, based upon errors in fact
and law. | amnot liable for the paynent of this unsubstantiated

and unattested demand.” Anong other things, M. Licha demanded
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that the IRS send himall |aws, regulations, and instructions he
woul d need for “perfecting ny appeal” and “Your full |egal nane,
a Copy of your ldentification Card, Badge and Bond Nunbers and
your Social Security Numbers.” M. Licha concluded by stating
that “Failure to respond to this Notice wwthin 10 days will nean
you have acquiesced to this error and have cancelled this
demand.” The IRS returned M. Licha s docunment with a letter
expl aining that he nust send the petition to this Court and that
the IRS could not forward it.

M. Licha then tinmely mail ed the above nmentioned “PETI TI ON
OF PROTEST AND NOTI CE OF APPEAL” to this Court along with the
letter fromthe IRS. It was received and filed as petitioners’
petition on June 11, 2008. On July 7, 2008, respondent filed a
nmotion to dismss for failure to state a clai mupon which relief
can be granted. On July 10, 2008, petitioners were ordered to
respond to the notion and/or file an anended petition containing
any assignnents of error that they all eged respondent had nade.

On August 13, 2008, petitioners filed an anended petition
with the Court. Petitioners objected to every adjustnent
respondent made in the notice of deficiency, in sonme instances
all eging that they were owed a refund, and listed a variety of
statutes they believed applied. The anended petition states that

44 U.S.C. S. 3512 states No person shall be subject to

any PENALTY, if the | NFORVATI ON COLLECTI ON REQUEST

i nvol ved DOES NOT display a current OVMB control No. per
t he Paperwor k Reduction Act of 1980, (CFR page v). none
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[sic] of the forms the IRS used to nmake additi onal
assessnent of Taxes and Penalties have VALID OMB
CONTROL NUMBERS.

M. Licha al so wonders, at the start of the | ast page of the
anmended petition: “Does the IRS have a PERSONABLE [sic] problem
against Me”. He states that

I ndi vi duals who are citizens or residents of the United

States and SUBJECT to its Jurisdiction. Title 27 USC -

Judi ci ary and Judi ci al Procedures sec.297(a)(b) states

the 50 Freely Associ ated Conpact States are Countries,

and 27 USC sec. 1746 (1)(2),states - WTHOUT the United

States is the United States of Anerica, and WTHI N t he

United States is Its Territores, Possessiones or

Commmeal ths. [sic] Therefore | DETERM NED what | pay a

Tax on is 26 USC 911(d)(2)(A) (B) based on 26 USC 911

(b)(1)(A) - Foreign Earned Incone, as Californiais a

Foreign Country to the United States, and Claim 26 USC

7701 (b)(B), as | ama Ctizen and resident of the

Republic State of California * * *. | have never nade

over $30,000.00 for the years 2001-2006, as the Il egal

Mexi cam [sic] I nm grants have taken over the

Construction in Los Angelos [sic].

Atrial was held on Septenber 17, 2010, in Los Angel es,
Cal i forni a.

Petitioners’ pretrial nmenoranduminter alia does not dispute
recei pt of unreported inconme or allege that respondent
erroneously excluded expenses from petitioners’ construction
busi ness. Instead, M. Licha argues that he is not a citizen of
the United States and, therefore, this Court does not have
jurisdiction over him M. Licha also reiterates his argunent
wth regard to Ofice of Managenent and Budget (QvB) control
nunbers that “The 1040 Return Forms for the years 2001 to 2006 Do

Not Display a VALID OMB CONTROL NO. * * *.  No person can be
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ADVERSELY EFFECTED [sic] by a matter REQU RED to be published in
the Federal Register and NOT so published.”

At trial the Court attenpted to explain to M. Licha that
the OVMB control nunbers argunent has been rejected by this Court
and Courts of Appeals and provided himw th copies of the
caselaw. M. Licha was advised that this Court is not the proper
forum for expressing disagreenent with the Federal Governnent’s
tax laws and policies and that he should instead take them up
with his elected representatives. At trial this Court warned M.
Licha that if he made frivol ous argunents and/or pursued his case
merely for delay in addressing his tax obligations he could be
subject to a penalty under section 6673.

OPI NI ON

Jurisdiction and Burden of Production

A. Jurisdiction

We begin by confirmng our jurisdiction in this case. CQur
jurisdiction to redeterm ne a Federal incone tax deficiency
depends on the issuance of a valid notice of deficiency and a

tinely filed petition. Secs. 6212(a), 6213(a), 6214(a); Mnge v.

Comm ssioner, 93 T.C. 22, 27 (1989).

B. Burden of Production

Section 61(a) specifies that “Except as otherw se provided”,

gross incone includes “all inconme from whatever source
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derived’”. The Conmm ssioner’s determnation of a taxpayer’s
liability for an inconme tax deficiency is generally presuned
correct, and the taxpayer bears the burden of proving that the

determ nation is inproper. See Rule 142(a); Welch v. Helvering,

290 U.S. 111, 115 (1933).

The Court of Appeals for the Nnth Grcuit, to which an
appeal would lie absent a stipulation to the contrary, has held
t hat where unreported incone is involved, the presunption of
correctness applies only after the Conm ssioner introduces sone
substanti ve evidence that the taxpayer received unreported

i ncone. Edwards v. Conm ssioner, 680 F.2d 1268, 1270 (9th G

1982); Weinerskirch v. Conmm ssioner, 596 F.2d 358, 360-362 (9th

Cr. 1979), revg. 67 T.C. 672 (1977). 1f the Comm ssi oner
i ntroduces such evidence, the burden shifts to the taxpayer to
show by a preponderance of the evidence that the deficiency was

arbitrary or erroneous.® See Hardy v. Comm ssioner, 181 F. 3d

1002, 1004 (9th Gr. 1999), affg. T.C Meno. 1997-97.
Respondent has introduced sufficient evidence connecting

petitioners with the unreported incone. Petitioners and

respondent stipul ated over 84 exhibits, including petitioners’

bank account transactions evidencing i ncome and expenses of the

3Al t hough sec. 7491(a) may shift the burden of proof to the
Comm ssioner in specified circunstances, petitioners have fallen
far short of satisfying the prerequisites under sec. 7491(a) (1)
and (2) for such a shift.
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construction business, as well as docunentation related to
petitioners’ real estate transactions. Consequently,
respondent’s determnation is entitled to the presunption of
correctness.*?

1. Limtations Periods

In the anended petition, M. Licha seens to argue that he
believes the limtations periods for the 2001, 2002, and 2003 tax
years have expired. As M. Licha properly notes, section
6501(e) (1) (A applies and extends the limtations period to 6
years “If the taxpayer omits fromgross incone an anount properly
i ncl udabl e therein which is in excess of 25 percent of the anmount
of gross incone stated in the return”.

As shown in table 1, supra p. 5, respondent determ ned
petitioners’ unreported Schedule C gross income to be: $48, 000,
$85, 000, $91, 073, $276,371, $172,367, and $90, 523, for 2001
t hrough 2006, respectively. Al of the om ssions are well above

25 percent of the ampbunts petitioners reported in incone.

‘“Even if he was alleging that the unreported i ncone was
incorrect and arbitrary, M. Licha s tacit acknow edgnent that he
recei ved al l eged incone is enough “m nimal evidence” for the
presunption of correctness to attach to the notice of deficiency.
M. Licha does not deny that he received incone. See Havrilla v.
Comm ssioner, 978 F.2d 1265 (9th Cr. 1992) (affirm ng Tax
Court’s dism ssal after the taxpayer had argued that the
Comm ssioner failed to neet his burden of denonstrating that the
t axpayer owed taxes on unreported incone, yet the taxpayer did
not di spute the receipt of wages, arguing instead only that the
i ncome was not taxable), affg. w thout published opinion T.C
Mermo. 1991-497.
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Therefore, section 6501(e)(1)(A applies in this case.
Respondent sent petitioners the notice of deficiency on March 12,
2008, which is less than 6 years fromthe April 15, 2002, filing
deadline for petitioners’ 2001 tax year, and the notice is
therefore valid. This same is true for the 2002 and 2003 tax
years at issue.

I1l. Recordkeepi ng Requirenents

The taxpayer nust maintain records adequate to substantiate
his income and deductions. Sec. 6001 (the taxpayer “shall keep

such records”); INDOPCO, Inc. v. Comm ssioner, 503 U. S. 79, 84

(1992). As in this case, when the taxpayer fails to maintain
adequat e books and records, the Conm ssioner is authorized to use
what ever net hod he deens appropriate to determ ne the existence
and anount of the taxpayer’s inconme so long as it clearly

reflects income. Sec. 446(b); Mallette Bros. Constr. Co., lnc.

V. United States, 695 F.2d 145, 148 (5th Cr. 1983). The

Comm ssi oner has wi de discretion in determning which nethod to
apply, and reconstruction of the taxpayer’s incone “need only be
reasonable in light of all surrounding facts and circunstances.”

Gowni v. Conmi ssioner, T.C. Menp. 2004-154.

Petitioners did not present any docunentation concerning the
property swaps ot her than the docunents respondent had subpoenaed
fromthe nortgage conpanies. The docunentation is sparse at

best, and this Court cannot determ ne with precision petitioners’
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basis in the original property and thus cannot conpute the
capital gains resulting fromthe transactions. W note that
under section 1031(b) taxpayers nust recogni ze the fair market
val ue of any boot received in an exchange. Respondent determ ned
that petitioners had capital gains in the anobunts of the boot
they received in the transactions m nus what he determ ned were
closing costs. M. Licha did not refute these determ nations or
address this issue on brief or at trial and did not present any
addi ti onal docunentation of his original basis. As petitioners
had the burden of proof and conpletely failed to satisfy it, they
are liable for the additional tax on capital gains respondent
det er m ned.

| V. Bank Deposits Met hod of Proof

Respondent used the bank deposits nmethod of proof to
reconstruct petitioners’ income for 2001 through 2006. “Deposits

in a taxpayer’s bank account are prima facie evidence of incone,

and the taxpayer bears the burden of showi ng that the deposits
were not taxable income but were derived froma nontaxabl e

source.” Welch v. Comm ssioner, 204 F.3d 1228, 1230 (9th Cr

2000), affg. T.C. Meno. 1998-121. “The bank deposits nethod
assunes that all noney deposited in a taxpayer’s bank account
during a given period constitutes taxable inconme, but the
Gover nnment nust take into account any nontaxabl e source or

deducti bl e expense of which it has know edge.” dayton v.
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Comm ssioner, 102 T.C 632, 645-646 (1994) (citing D Leo v.

Commi ssioner, 96 T.C 858, 868 (1991), affd. 959 F.2d 16 (2d Cr

1992)). After the deposits have been shown to be “in the nature
of incone and to exceed what the taxpayers had reported as
inconme, it becane the taxpayers’ responsibility” to show that the

deposits were nontaxable. Dodge v. Conmm ssioner, 981 F.2d 350,

354 (8th Cr. 1992), affg. in part and revg. in part 96 T.C. 172
(1991).

M. Licha invoked the jurisdiction of this Court but has
not denied receiving, and at trial did not produce evidence or
rebut respondent’s determ nation that he received and failed to
report, gross income of: $48, 000, $85,000, $91,073, $276, 371
$172,367, and $90, 523, for 2001 through 2006, respectively.

Rat her, M. Licha argues that he does not owe the deficiencies
because they have not been properly determ ned, he is not a U S.
citizen, and the Fornms 1040 did not contain the proper OVB
control nunbers. M. Licha also did not attenpt to identify
expenses or provide any further docunentation not already
stipulated wwth regard to his construction business or his
property swaps.

M. Licha s argunents are without nerit and | ack factual and
| egal foundation; hence “we are not obligated to exhaustively
review and rebut petitioner’s msguided contentions.” See

Sanders v. Commi ssioner, T.C Meno. 1997-452. Witing detailed
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opinions “to refute these argunents with sonber reasoning and
copious citation of precedent * * * m ght suggest that these

argunents have sone colorable nerit.” See Crain v. Conm SSioner,

737 F.2d 1417, 1417 (5th Cr. 1984); see also N eman v.

Commi ssioner, T.C Menp. 1993-533 (taxpayer’s absurd argunents

that he was a citizen of Illinois, not a citizen of the United
States, and therefore he did not owe Federal income taxes were
“no nore than stale tax protester contentions |ong di sm ssed

summarily by this Court and all other courts which have heard

such contentions”); Solonon v. Comm ssioner, T.C Menp. 1993-5009,

affd. without published opinion 42 F.3d 1391 (7th Gr. 1994).

M. Licha repeatedly argued that his Forns 1040 | acked valid
OMB control nunbers, even after he had been warned by the Court
that the argunment was frivol ous and he was provided with casel aw
to that effect. W remind M. Licha that in Lews v.

Comm ssi oner, 523 F.3d 1272, 1277 (10th Cr. 2008), affg. T.C

Meno. 2007-44, the Court of Appeals stated that the argunents
related to the OMB control nunbers “have no nerit and cannot be
supported by caselaw. W hold that Form 1040 satisfies the PRA
[ Paperwor k Reduction Act] requirenents”.

As M. Licha did not challenge respondent’s determ nation
that he received and failed to report income of $48, 000, $85, 000,
$91, 073, $276, 371, $172,367, and $90, 523 for 2001 through 2006,

respectively, and did not attenpt to identify additional expenses
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or provide any docunentation with regard to his construction
busi ness or his property swaps, we sustain the deficiencies
respondent determned for petitioners’ tax years at issue.

V. Section 6662(a) Penalties

Respondent determ ned that petitioners are liable for
section 6662(a) accuracy-related penalties for their 2001 through
2006 tax years. Pursuant to section 7491(c), the Comm ssioner
has the burden of production with respect to a taxpayer’s
liability for a penalty and is, therefore, required to “cone
forward with sufficient evidence indicating that it is
appropriate to i npose the relevant penalty.” See Hi gbee v.

Commi ssioner, 116 T.C. 438, 446 (2001). However, “once the

Comm ssi oner nmeets his burden of production, the taxpayer nust
conme forward wth evidence sufficient to persuade a Court that
t he Comm ssioner’s determnation is incorrect.” 1d. at 447.

Subsection (a) of section 6662 inposes an accuracy-rel ated
penalty of 20 percent of the portion of any underpaynent
attributable to causes specified in subsection (b). Respondent
asserts two causes justifying the penalty: A substanti al
under st atenent of incone tax, subsec. (b)(2), and negligence,
subsec. (b)(1).

There is a “substantial understatenment” of income tax for
any tax year where the anmount of the understatenent exceeds the

greater of (1) 10 percent of the tax required to be shown on the
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return for the tax year or in the case of an individual (2)
$5,000. Sec. 6662(d)(1)(A. “‘[Negligence includes any
failure to make a reasonable attenpt to conply with the
provisions of this title” (i.e., the Internal Revenue Code).
Sec. 6662(c). Under caselaw, “‘Negligence is a |lack of due care
or the failure to do what a reasonable and ordinarily prudent

person woul d do under the circunstances.’” Freytag v.

Conmm ssioner, 89 T.C. 849, 887 (1987) (quoting Marcello v.

Comm ssi oner, 380 F.2d 499, 506 (5th Gr. 1967), affg. on this

issue 43 T.C. 168 (1964) and T.C Meno. 1964-299), affd. 904 F.2d
1011 (5th Gr. 1990), affd. 501 U S. 868 (1991).

Respondent net his burden of production under both causes,
and M. Licha addressed the section 6662(a) penalties only in
reference to his OMB control nunbers argunent di scussed above.

M. Licha presented no evidence that he had reasonabl e cause for
any portion of any underpaynment.® Petitioners are liable for the

penal ties.®

There is an exception to the sec. 6662(a) penalty when a
t axpayer can denonstrate: (1) Reasonabl e cause for the
under paynment and (2) that the taxpayer acted in good faith with
respect to the underpaynent. Sec. 6664(c)(1).

W& note that M. Licha did not argue that he relied on his
tax return preparer(s), nor could he, as he did not supply them
Wi th the necessary business records. See Neonatol ogy Associ ates,

P.A. v. Comm ssioner, 115 T.C 43, 99 (2000), affd. 299 F.3d 221
(3d Gr. 2002).




VI . Section 6673 Penalty

We again remnd M. Licha that section 6673(a)(1) authorizes
us to inpose a penalty not in excess of $25,000 on a taxpayer for
instituting or maintaining proceedings primarily for delay or in
whi ch the taxpayer’s position is frivolous or groundless. “A
position maintained by the taxpayer is ‘frivolous’ where it is

‘contrary to established | aw and unsupported by a reasoned,

col orabl e argunent for change in the law.’” WIllians v.

Comm ssioner, 114 T.C 136, 144 (2000) (quoting Col eman v.

Comm ssioner, 791 F.2d 68, 71 (7th Gr. 1986)). W have

exercised restraint in not penalizing petitioners under section
6673. However, if M. Licha insists on continuing his tax-
protester rhetoric in this Court, we will be inclined to inpose a
section 6673 penalty in the future.

The Court has considered all of petitioners’ contentions,
argunents, requests, and statenents. To the extent not discussed
herein, we conclude that they are neritless, noot, or irrel evant.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




