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DEAN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in

effect when the petition was filed. Pursuant to section 7463(Db),
the decision to be entered is not reviewable by any other court,
and this opinion shall not be treated as precedent for any other
case. Unless otherwi se indicated, all section references are to

the I nternal Revenue Code (Code) as in effect for the years at
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issue, and all Rule references are to the Tax Court Rul es of
Practice and Procedure.

Petitioner seeks review of respondent’s notice of
determ nation dated January 12, 2005, denying her relief from
joint and several liability under section 6015(c) and (f) for
1995, 1996, and 1997.! After a concession,? the issues for
decision are: (1) Wether the doctrine of res judicata under
section 6015(g)(2)2 bars petitioner fromraising relief under
section 6015 for 1995 and 1996, and if not, whether petitioner is
entitled to relief fromjoint and several liability under section
6015(c) for 1995 and 1996; and (2) whether petitioner is entitled
torelief fromjoint and several liability under section 6015(c)

for 1997.

The Internal Revenue Service Restructuring and Reform Act
of 1998 (RRA 1998), Pub. L. 105-206, sec. 3201(a), 112 Stat. 734,
repeal ed sec. 6013(e) and replaced it with sec. 6015. Sec. 6015
applies to any tax arising after July 22, 1998, and to any
l[iability for tax arising on or before July 22, 1998, and unpaid
as of that date. RRA 1998 sec. 3201(g), 112 Stat. 740. Sec.
6015, therefore, applies in this case.

’Petitioner concedes that she is not entitled to relief from
joint and several liability under sec. 6015(f) for 1995, 1996,
and 1997.

3The Consol i dated Appropriations Act, 2001, Pub. L. 106-544,
app. G sec. 313(a)(2)(A), 114 Stat. 2763A-640 (2000), enacted on
Dec. 21, 2000, redesignated subsec. (g) of Code sec. 6015 as
subsec. (h) and inserted the | anguage of Code sec. 6015(e)(3)(B)
in new subsec. (g)(2). The effective date of this change is the
date of enactnent. [d. sec. 313(f), 114 Stat. 2763A-643.
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Backgr ound

The stipulated facts and the exhibits received into evidence
are incorporated herein by reference. At the tinme the petition
was filed, petitioner resided in Stockton, California.

Juan Pacheco (M. Pacheco), petitioner’s spouse, was born in
Mexico. He died in California on May 22, 2000. M. Pacheco
conpleted the third grade in Mexico, and he did not speak, read
or wite English.

Petitioner was al so born in Mexico. She graduated from high
school in Mexico, and she cane to the United States in 1986

M. Pacheco obtained a California farmlabor contractor’s
license and started a farm |l abor contracting business in 1980.

In 1990, M. Pacheco lost his license, and in that sane year,
petitioner started to work as a farm/labor contractor. |In 1991,
petitioner obtained a California farm | abor contractor’s |icense,
and the nane of M. Pacheco’s former business was changed to
Magdal ena Pacheco Farm Labor Contractor (Contractor).

During 1995, 1996, and 1997, petitioner and M. Pacheco
operated Contractor in Stockton, California. Operators of farns
or vineyards would contact Contractor when they needed tenporary
farm | abor. Contractor would provide the requested workers, and
the farmor vineyard would pay Contractor which would in turn pay

t he workers.
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During 1995, petitioner also worked as a food packagi ng
machi ne operator at Safeway Markets.

Taxabl e Years 1995 and 1996

Exanmi nati on of the Returns

Petitioner and M. Pacheco filed jointly for 1995 and 1996
Fornms 1040, U.S. Individual Inconme Tax Return, prepared by a paid
preparer. In 1997, the returns were selected for exam nati on,
and the case was assigned to Revenue Agent Patrick Lunny (RA
Lunny) .

During the exam nation process, RA Lunny interacted only
wWith petitioner or wiwth one of her representatives. It is not
di sputed that RA Lunny never net with or spoke with M. Pacheco
during the audit because M. Pacheco did not speak Engli sh.

RA Lunny determ ned that petitioner and M. Pacheco had
unreported inconme from Contractor on the basis of the third party
information returns that the farnmers filed with the |Internal
Revenue Service (IRS). RA Lunny also determ ned that certain
busi ness expense deductions for Contractor were not substantiated
on the Schedules C, Profit or Loss From Business, for 1995 and
1996.

On Cctober 23, 1998, respondent issued to petitioner and M.
Pacheco a statutory notice of deficiency, determning for 1995

and 1996, respectively, deficiencies in Federal incone taxes of
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$48, 826 and $54, 467 and section 6662(a) accuracy-rel ated
penal ties of $9,765 and $10, 893.

Tax Court Proceeding

On January 25, 1999, petitioner and M. Pacheco petitioned
the Court, docket No. 1474-99, seeking a redeterm nation of the
deficiencies and the section 6662(a) accuracy-rel ated penalties
for 1995 and 1996 (prior proceeding).

The Court entered a stipulated decision in the prior
proceedi ng on June 29, 2000, with respect to the deficiencies and
penalties for 1995 and 1996, and no appeal was filed. The
parties have stipulated that relief under section 6015 was not
raised as an issue at any tinme during the prior proceeding.

Taxabl e Year 1997

Petitioner and M. Pacheco filed jointly for 1997 a Form
1040 prepared by a paid preparer. RA Lunny subsequently expanded
the scope of his audit to include 1997. On March 16, 2000,
petitioner and M. Pacheco consented to the assessnent of an
additional tax liability of $9,503 plus interest for 1997. No
penal ti es were assessed.

Col |l ection Action

On June 6, 2002, petitioner filed a petition for levy action
with the Court, docket No. 9654-02L, in response to a Notice of
Det erm nation Concerning Col |l ection Action(s) Under Section 6320

and/ or 6330 dated May 10, 2002, for 1995, 1996, and 1997.
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The Court entered a decision on May 16, 2003, in docket No.
9654- 02L, pursuant to a stipul ation between petitioner and
respondent, relating to the collection of petitioner’s incone tax
liabilities for 1995, 1996, 1997.

Request for | nnocent Spouse Reli ef

Respondent received frompetitioner on June 3, 2002, a Form
8857, Request for Innocent Spouse Relief, in which petitioner
requested relief fromjoint and several liability under section
6015(c) and (f) for 1995, 1996, and 1997.

A Notice of Determ nation Concerning Your Request for Relief
fromJoint and Several Liability under Section 6015 (notice of
determ nation) denying petitioner’s request was issued to
petitioner on January 12, 2005.

Pr esent Proceedi ng

On April 18, 2005, petitioner filed with the Court a
petition seeking a review of the notice of determ nation denying
her request for relief fromjoint and several liability under
section 6015 for 1995, 1996, and 1997.

Respondent filed a nmotion to file answer out of tinme to
all ege the application of res judicata under section 6015(q)(2)
for 1995 and 1996. Petitioner filed an objection, and respondent
filed a response to petitioners’s objection. A hearing was held,
and the Court granted respondent’s notion to file an answer out

of time to allege the application of section 6015(g)(2).
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Respondent subsequently anmended his answer, w thout objection
frompetitioner, to allege actual know edge of the itens giving
rise to the deficiencies for the years in issue.

Di scussi on

Cenerally, married taxpayers may elect to file a joint
Federal inconme tax return. Sec. 6013(a). After making the
el ection, each spouse is jointly and severally liable for the
entire tax due. Sec. 6013(d)(3). Section 6015 provides,
however, that a spouse may seek relief fromjoint and severa
l[itability on a joint return under certain circunstances.

A spouse (requesting spouse) may seek relief fromjoint and
several liability under section 6015(b), or if eligible, may
allocate liability according to section 6015(c). |If relief is
not avail abl e under section 6015(b) or (c), the requesting spouse

may seek equitable relief under section 6015(f). Sec.

6015(f)(2); Butler v. Conm ssioner, 114 T.C 276, 287-292 (2000).
Petitioner clains that she is entitled to relief fromjoint
and several liability under section 6015(c) for 1995, 1996, and
1997. Respondent argues that petitioner’s claimfor relief under
section 6015(c) with respect to 1995 and 1996 is barred by the
doctrine of res judicata by operation of section 6015(g)(2).
Respondent contends that section 6015(g)(2) applies because: (1)
The Court entered a final decision for 1995 and 1996 in the prior

proceedi ng; (2) petitioner participated neaningfully in the prior
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proceedi ng; and (3) petitioner could have raised relief under
section 6015 in the prior proceeding.

Since the stipulated decision entered in the prior
proceedi ng did not include 1997, section 6015(g)(2) does not bar
petitioner’s claimfor relief under section 6015(c) fromjoint
and several liability for 1997.

Application of Section 6015(g)(2) to 1995 and 1996

Under section 6015, the requesting spouse bears the burden
of proof except where that section otherw se provides. See Rule

142(a); At v. Conm ssioner, 119 T.C 306, 311 (2002), affd. 101

Fed. Appx. 34 (6th Gr. 2004); Jonson v. Conmm ssioner, 118 T.C

106, 113 (2002), affd. 353 F.3d 1181 (10th G r. 2003); see also
sec. 6015(c) () (A (i1), (O, (d)(3)(C. Section 6015 does not
provi de that the Conmm ssioner bears the burden of proof under

section 6015(g)(2). Monsour v. Conm ssioner, T.C Meno. 2004-

190. The requesting spouse therefore bears the burden of proof

under section 6015(g)(2). Huynh v. Conmm ssioner, T.C Meno.

2006- 180.

The doctrine of res judicata nmay preclude a requesting
spouse fromobtaining relief under section 6015. See sec.
6015(g)(2). GCenerally, where a court of conpetent jurisdiction
enters a final judgnent on the nmerits of a cause of action, the
parties to the action are bound by every matter that was or could

have been offered and received to sustain or defeat the claim
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Comm ssi oner v. Sunnen, 333 U. S. 591, 597 (1948); Thurner v.

Commi ssioner, 121 T.C. 43, 50 (2003). Because Federal inconme

taxes are determ ned on an annual basis, each year is a separate
cause of action, and res judicata is applied to bar subsequent

proceedi ngs involving the sane tax year. Conm ssioner V. Sunnen,

supra at 598; Calcutt v. Conm ssioner, 91 T.C 14, 21 (1988).

Tax Court decisions reached by agreenment constitute a final
judgnent on the nerits for purposes of res judicata. See United

States v. Shanbaum 10 F. 3d 305, 313 (5th Gr. 1994); Trent v.

Conmi ssioner, T.C. Menp. 2002-285. The Court entered a

stipulated decision in the prior proceeding with respect to the
tax litabilities for 1995 and 1996. The decision is final because
petitioner and M. Pacheco did not appeal the stipul ated decision
within the requisite time under the statute. See secs.

7481(a) (1), 7483.

Section 6015(9g)(2), however, nodifies the comon | aw
doctrine of res judicata with regard to cl ains under section
6015. Section 6015(g)(2) provides in relevant part:

SEC. 6015(g). Credits and Refunds. --

* * * * * * *

(2) Res judicata.-- In the case of any
el ecti on under subsection (b) or (c), if a
decision of a court in any prior proceeding
for the sane taxable year has becone final
such deci sion shall be concl usive except with
respect to the qualification of the
i ndi vidual for relief which was not an issue
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in such proceeding. The exception contained

in the preceding sentence shall not apply if

the court determ nes that the individual

partici pated nmeaningfully in such prior

pr oceedi ng.
Therefore, a requesting spouse cannot nake an el ecti on under
section 6015(b) or (c) for any taxable year that is the subject
of a final court decision unless the requesting spouse’s
qualification for relief under section 6015(b) or (c) was not an
issue in the prior court proceeding and the requesting spouse did

not participate neaningfully in the prior proceeding. Vetrano v.

Comm ssioner, 116 T.C 272, 278 (2001).

Section 1.6015-1(e), Incone Tax Regs., inposes an additional
requi renment for the application of section 6015(g)(2). The
requesti ng spouse must show that she could not have raised relief
under section 6015 in the prior proceeding. 1d. Section 1.6015-
1(e), Inconme Tax Regs., provides:

(e) Res judicata and coll ateral estoppel.--A requesting

spouse is barred fromrelief fromjoint and severa

liability under section 6015 by res judicata for any

tax year for which a court of conpetent jurisdiction

has rendered a final decision on the requesting

spouse’s tax liability if relief under section 6015 was

at issue in the prior proceeding, or if the requesting

spouse neani ngfully participated in that proceeding and

could have raised relief under section 6015. * * *

Taxabl e years 1995 and 1996 are the subject of a final court
deci sion, and respondent agrees that petitioner’s qualification
for relief was not raised as an issue in the prior proceeding.

The parties dispute whether petitioner could have raised relief
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under section 6015 in the prior proceedi ng and whet her she
partici pated meaningfully in the prior proceeding.

Whet her Petitioner Could Have Rai sed Relief Under Section
6015 in the Prior Proceeding

Section 6015 enconpasses three types of relief: (1)
Subsection (b) provides full or apportioned relief fromjoint and
several liability; (2) subsection (c) provides proportionate tax
relief to divorced or separated taxpayers;* and (3) subsection (f)
provides equitable relief fromjoint and several liability in
certain circunstances if neither subsection (b) nor (c) is

applicable. MNoons v. Conmm ssioner, T.C Menp. 2004-243.

Petitioner argues that she could not have raised relief
under section 6015 in the prior proceedi ng because relief under
subsection (c) was not available to her until the death of M.
Pacheco on May 22, 2000. Respondent counters that petitioner
coul d have raised relief under subsections (b) and (f).
Respondent argues that the | anguage under section 1.6015-1(e),
| ncone Tax Regs., “could have raised relief under section 6015”,
means that if petitioner could have raised relief under any of
subsections (b), (c), and (f) at any point in the prior

proceedi ng, the requirenent is net.

“For purposes of determining eligibility for relief under
sec. 6015(c), a wdow or widower is treated as a taxpayer who is
no |l onger married. See Jonson v. Conmi ssioner, 118 T.C 106, 124
(2000), affd. 353 F.3d 1181 (10th Cr. 2003); Rosenthal v.

Comm ssioner, T.C Meno. 2004-89.
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In the prior proceeding, petitioner and M. Pacheco were
represented by Arthur Leiba (M. Leiba). M. Leiba submtted a
statenent in lieu of testinony at trial, admtting that before
the death of M. Pacheco, he was “generally aware of innocent
spouse relief, but not specific provisions. To the best of ny
knowl edge and recollection, if * * * [petitioner] benefitted from
the tax returns, she couldn’'t take advantage of it.”

Before the death of M. Pacheco, relief under subsection (c)
was not yet available to petitioner. Nevertheless, petitioner
coul d have raised relief under subsections (b) and (f), but her
counsel, in his judgnent, decided not to do so.

Upon the death of M. Pacheco on May 22, 2000, however,
petitioner becane eligible to elect relief under subsection (c).
At the tinme, the prior proceeding was still pending.

The proper time to elect relief under section 6015 is at any
point after a deficiency has been asserted by the IRS. See

Vetrano v. Commi Ssioner, supra at 279. ““This is the | east

di sruptive for both the taxpayer and the IRS since it allows both
to focus on the innocent spouse issue while also focusing on the
items that m ght cause a deficiency.”” [d. (quoting H Conf.
Rept. 106-1033, at 1023 (2000)). It also permts every issue,

i ncl udi ng the innocent spouse issue, to be resolved in a single

adm ni strative and judicial process. |d.
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Moreover, in Vetrano, this Court held that once the taxpayer
becane eligible for section 6015 relief under a particul ar
subsection, she had to file an election. |d. at 282. If a
t axpayer failed to nake an election in the first proceedi ng and
attenpted to make an el ection in a subsequent proceeding after
the first proceedi ng becane final, she would be barred by res
judicata from maki ng an el ection in the subsequent proceeding.
Id. at 283-284.

Petitioner argues that she could not have raised relief
under subsection (c) in the prior proceeding because: (1) Her
counsel at the tinme did not informher that such relief was
avai l able, and (2) the 1995 and 1996 taxes were “definitively
settled” before M. Pacheco’s deat h.

Petitioner clains that she was not informed by her counsel
that she coul d have sought relief under subsection (c) and that
she woul d not have signed the stipul ated deci sion had she known.
M. Lei ba acknowl edged in his statenent that “after * * * [M.
Pacheco] died, | don’t renenber considering * * * [innocent
spouse relief]. | didn't reevaluate the situation after he died
because they both agreed to the liability and there was no
di spute.”

The quality of advocacy and the actual know edge of the
litigants are not special circunstances in determ ning whether a

prior judgnment is a bar in subsequent litigation. Trent v.
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Conmi ssioner, T.C. Menp. 2002-285. Therefore, M. Leiba' s

failure to informpetitioner that she could seek relief under
subsection (c) is insufficient to overcone the bar of res
j udi cat a.

Petitioner’s counsel contends that a nonth before M.
Pacheco’ s death, petitioner and M. Pacheco had “definitively
settled” the taxes for 1995 and 1996 with RA Lunny. On April 25,
2000, RA Lunny conpleted the tax exam nation report, and the file
was sent to the Appeals Ofice. Petitioner’s counsel argues that
the prior proceeding effectively concluded at the point when the
file left RA Lunny’s office. Therefore, petitioner did not have
an opportunity to raise relief under subsection (c) in the prior
pr oceedi ng.

RA Lunny testified that his role was to nmake
recomendations, and it was up to the Appeals Ofice to “nmake the
final call” on whether to accept them The Court, after
review ng the evidence presented by petitioner and respondent,
agrees with respondent that the prior proceeding was not final at
the tine the file left RA Lunny' s office.

Petitioner could have raised relief under subsection (c) in
the prior proceeding at any tine between M. Pacheco’s death on
May 22, 2000, and the entry of the decision document on June 29,
2000. Even after the decision has been entered, under Rule 162,

petitioner could have noved to vacate the decision within 30 days
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after the decision had been entered. Petitioner, however, did
not raise relief under subsection (c) during the prior

pr oceedi ng.

VWhet her Petitioner Participated Meaningfully in the Prior
Pr oceedi ng

Petitioner bears the burden of proving by a preponderance of
t he evidence that she did not participate nmeaningfully in the

prior proceeding. See Mnsour v. Conmm ssioner, T.C Meno. 2004-

190. At trial, petitioner’s counsel conceded that petitioner
participated meaningfully in the prior proceeding relating to
1995 and 1996 up to April of 2000, or about a nonth before the
death of M. Pacheco. Petitioner’s counsel argued that after
April of 2000, petitioner did not participate “nmeaningfully”
because the remai ning actions that were required to conclude the
proceedi ng for 1995 and 1996 were mnisterial.

Court cases have not clearly defined “neaningfu

participation” in all respects. Huynh v. Conm ssioner, T.C

Meno. 2006-180. Nevertheless, the Court has held that signing
Court docunents and participating in settlenment negotiations are

i ndi cators of neaningful participation. |d.; Mpnsour V.

Comm ssioner, supra. It is not disputed that petitioner

communi cated w th respondent on nunerous occasions in the prior
proceedi ng, in person and by phone, to discuss settlenment and to

voluntarily sign court docunents.
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The Court, on the evidence offered, finds that petitioner
partici pated meani ngfully throughout the prior proceeding.

Excepti on From Res Judi cat a

Absent an exception fromres judicata, petitioner is barred
under section 6015(g)(2) fromseeking relief under subsection (c)

in this proceeding. Petitioner’s counsel cites Smaczni ak v.

Conmm ssi oner, 998 F.2d 238 (5th Gr. 1993), revg. T.C Meno.

1991-87, arguing that the Court of Appeals for the Fifth Crcuit
relied on “common sense” to craft an exception to aneliorate the
strict application of res judicata. This case is not bound by
the law of the Fifth Crcuit, and in any event, Smaczniak is

di sti ngui shabl e.

I n Smaczni ak, the Comm ssioner voluntarily redeterm ned the
taxpayer’s liability after a final decision was entered. 1d. at
242-243. The Court of Appeals held that this was akin to a
“subsequent nodification of the significant facts” so as to
render inapplicable the effect of res judicata for the sane
taxabl e years in a subsequent proceeding. 1d. at 243. 1In the
prior proceedi ng, however, respondent did not voluntarily
redeterm ne petitioner’s liabilities after the entry of the final
decision. Therefore, Smaczniak is not applicable.

The Court has considered the remaining argunents raised in
petitioner’s trial nmenorandum and suppl enent trial nmenorandum and

finds that they are unconvincing. The Court has no authority to
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override section 6015(g)(2) or vary its terns. See Vetrano v.

Conmi ssioner, 116 T.C. at 280.

Accordingly, the Court concludes that section 6015(g)(2)
precl udes petitioner fromseeking relief fromjoint and several
liability under section 6015(c) for 1995 and 1996.

Application of Section 6015(c) Relief for 1997

Upon the satisfaction of certain conditions, section 6015(c)
relieves the requesting spouse of liability for the itens making
up the deficiency that woul d have been allocated solely to the
nonr equesting spouse if the spouses had filed separate tax
returns for the taxable year. Sec. 6015(d)(1), (3)(A); Cheshire

v. Conmm ssioner, 282 F.3d 326, 332 (5th Gr. 2002), affg. 115

T.C. 183 (2000); Mra v. Conm ssioner, 117 T.C. 279, 290 (2001).

Section 6015(c) applies only to taxpayers who are no | onger
married, are legally separated, or have been living apart for
over a 12-nonth period. Sec. 6015(c)(3)(A)(i). A w dow or

w dower is treated as a taxpayer who is no longer married. See

Jonson v. Commi ssioner, 118 T.C. at 124.

Respondent received frompetitioner a Form 8857, Request For

| nnocent Spouse Relief, for 1997 on June 3, 2002.° The parties

SUnder sec. 6015(c)(3)(B), an election for relief fromjoint
and several liability under sec. 6015(c) is to be nade at any
time after a deficiency is asserted but not later than 2 years
after the date on which the Comm ssioner has begun col |l ection
action. Respondent has not raised any issue as to the tineliness
of petitioner’s election under sec. 6015(c).
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stipulated that petitioner is entitled to seek relief under
section 6015(c) for 1997.

Rel i ef under section 6015(c) is not available if the
Comm ssi oner denonstrates that the requesting spouse had actual
knowl edge, at the tinme the return was signed, of any item giving
rise to a deficiency (or portion thereof) that is not allocable

to such individual. Sec. 6015(c)(3)(C); Hopkins v. Conmm ssioner,

121 T.C. 73, 86 (2003); Culver v. Conm ssioner, 116 T.C. 189, 194

(2001). Petitioner has the burden of proving which itens would
not have been allocated to her if the spouses had fil ed separate

returns. See Mora v. Conmm ssioner, supra at 290; Levy v.

Conmi ssioner, T.C. Meno. 2005-92.

Wil e the taxpayer generally has the burden of proof, in
order to preclude relief under section 6015(c) the Conm ssioner
must carry the burden of denonstrating by a preponderance of the
evi dence that the requesting spouse had, at the tine she signed
the return, actual know edge of “any itemgiving rise to a

deficiency”. Rule 142(a)(1); Culver v. Conm ssioner, supra at

196; Charlton v. Comm ssioner, 114 T.C 333, 341-342 (2000); sec.

1. 6015-3(c)(2) (i), Income Tax Regs. “ltenf neans “an item of
i ncone, deduction, or credit”. Cheshire v. Conmni Ssioner, supra
at 337.

The itens giving rise to the 1997 deficiency are: (1)

Unreported incone fromfarnmers who paid Contractor for the



- 19 -
wor kers provided, and (2) disallowed busi ness expense deducti ons
for failure to provide substantiation.

The Comm ssi oner nust show that the requesting spouse had an

“actual and cl ear awareness” of omtted i ncome. Cheshire v.

Conmi ssi oner, supra at 337 n.26; Cook v. Conm ssioner, T.C. Meno.

2005-22; Rowe v. Conm ssioner, T.C Meno. 2001-325. Know edge of

the itemincludes know edge of the receipt of the incone. Sec.
1. 6015-3(c)(2)(i) (A, Inconme Tax Regs.

At trial, petitioner admtted that she cashed or deposited
the checks fromthe farmers representing the omtted i ncone on
her return. Therefore, petitioner had actual know edge of the
omtted incone.

In the case of an erroneous deduction, know edge of the item
means know edge of the facts that made the item not allowable as
a deduction. Sec. 1.6015-3(c)(2)(i)(B), Inconme Tax Regs.; see

Rowe v. Conm ssioner, supra (citing King v. Conm ssioner, 116

T.C. 198, 204 (2001)). At trial, petitioner testified that she
handl ed the recei pts, nade deposits, wote checks, reviewed bank
statenments, and kept track of incone and expenses for Contractor.
The busi ness account was not held jointly but was held solely in
petitioner’s name, doing business as Contractor. Petitioner was
al so responsible for dealing with the bookkeepi ng conpany t hat

kept track of Contractor’s payroll. M. Pacheco was not invol ved
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in managi ng the finances of Contractor because his education was
[imted.

Petitioner’s counsel agrees that petitioner was involved in
t he business. He argues, however, that the individual
adj ustnents were small and that petitioner could not have
actually known of every single transaction that had occurred at
the tine she signed the return. Under counsel’s reasoning,
petitioner would be required to have a tax professional’s |evel
of expertise for the Court to find actual know edge under section

6015(c)(3)(C. In Cheshire v. Comm ssioner, 115 T.C at 194, the

Court rejected this know edge standard.

Petitioner testified that she reviewed all cancel ed checks
for Contractor, separated the checks into business related or
personal, and nmade notes of what each check was for. Petitioner
agreed that she knew whether a given expense was busi ness or
personal. Therefore, she had know edge of the facts as to
whet her an item was all owabl e as a deduction. See sec. 1.6015-
3(c)(2)(1)(B), Income Tax Regs. These adm ssions are sufficient
for the Court to find that petitioner had actual know edge of the
pertinent itens at the tine that she signed the 1997 return.

In addition, respondent asserts that petitioner has held
hersel f out as the owner of Contractor. |In support, respondent
produced copies of: (1) Form 943, Enployer’s Annual Tax Return

for Agricultural Enployees for 1995 and 1996, (2) Form 940-EZ,
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Enmpl oyer’ s Annual Federal Unenpl oynment (FUTA) Tax Return for 1995
and 1996, and (3) State of California Enploynent Devel opnent
Departnent, Form DE7, Annual Reconciliation Return, for 1995 and
1996. Petitioner admtted that she had signed the foregoing
docunents and had represented herself as the owner of Contractor.
Because she was the owner of Contractor, the entire 1997
deficiency is allocable to her. See sec. 1.6015-3(d), Incone Tax
Regs.

The Court has reviewed all the evidence presented and finds
that petitioner had actual know edge of the itens giving rise to
the deficiency for 1997. The Court holds that respondent did not
err in denying petitioner relief fromjoint and several liability
under section 6015(c) for 1997 in his notice of determ nation
dated January 12, 2005.

To reflect the foregoing,

Deci sion will be entered

for respondent.




