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Petitioner enployed individuals to provide tax
return preparation and bookkeepi ng services.
Petitioner calculated its tax liability for
petitioner’s tax years ending June 30, 2002 and 2003,
usi ng the graduated corporate incone tax rates set
forth in sec. 11(b)(1), I.RC

Hel d: Petitioner’s tax return preparation and
bookkeepi ng services constitute accounting services for
pur poses of sec. 448(d)(2), I.R C., and petitioner is
therefore subject to the sec. 11(b)(2), I.R C, flat
35-percent tax rate applicable to qualified personal
servi ce corporations.

Donna Joyner-Rodgers (an officer), for petitioner.

Derek W Kaczmarek, for respondent.
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SW FT, Judge: Respondent determ ned deficiencies of $11,903
and $5, 003, respectively, in petitioner’s Federal incone taxes
for petitioner’s tax years ending June 30, 2002 and 2003.

Unl ess otherw se indicated, all section references are to
the Internal Revenue Code in effect for the years in issue.

The issue for decision is whether petitioner’s tax return
preparati on and bookkeepi ng services are to be treated as
accounting services. |If so, petitioner will be treated as a
qual i fied personal service corporation under section 448(d)(2)
and wi Il be subject to the flat 35-percent tax rate set forth in

section 11(b)(2).

FI NDI NGS OF FACT

Most of the facts have been stipulated and are so found.

At the tinme the petition was filed, petitioner’s principal
pl ace of business was |ocated in Las Vegas, Nevada.

In 1978, Steve Rodgers (Rodgers) incorporated petitioner as
a Nevada corporation, and until his death in 2002 Rodgers owned
all of petitioner’s stock. Petitioner’s business consisted of
providing tax return preparation and bookkeepi ng services, which
servi ces Rodgers and ot her individuals provided as petitioner’s
enpl oyees.

Over the years, Rodgers, on petitioner’s behalf, increased
t he nunber of petitioner’s clients and the nunber of enpl oyees to

performfor petitioner’s clients tax return preparation and
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bookkeepi ng services, and eventually petitioner opened two
additional offices in the Las Vegas area.

After Rodgers’ death in 2002, Rodgers’ w fe, Donna Joyner-
Rodgers (Joyner-Rodgers), succeeded Rodgers as petitioner’s
presi dent and assunmed nmanagenent of petitioner and of
petitioner’s three offices. Also, after Rodgers’ death
petitioner’s stock was owned by Rodgers’ estate, and then in
2004, petitioner’s stock was transferred from Rodgers’ estate to
Joyner - Rodgers.

In addition to her admnistrative and nanageri al
responsibilities relating to petitioner, Joyner-Rodgers, as an
enpl oyee of petitioner, also provides to petitioner’s clients tax
return preparation services.

During the years in issue, petitioner’s tax return
preparation services generally consisted of the preparation of
clients’ Federal and State individual, corporate, partnership,
gift, and estate tax returns. Petitioner’s bookkeeping services
generally consisted of the preparation, fromclient records, of
profit and | oss statenents and various other reports and forns
relating to client Federal payroll taxes, State unenpl oynent
t axes, and sal es taxes.

Petitioner is not a public accounting firm and petitioner’s
enpl oyees do not performservices that require petitioner’s

enpl oyees to obtain Certified Public Accountant (C P.A)
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licenses. Neither Rodgers nor Joyner-Rodgers ever held C P. A
i censes.

For the years in issue, petitioner’s enployees (including
Rodgers and Joyner-Rodgers) spent all of their work-related tine
performng for petitioner’s clients tax return preparation and
bookkeepi ng services and rel ated adm ni strative and support
servi ces.

On each of petitioner’s tinely filed corporate Federa
income tax returns, petitioner’s incone tax liability was
cal cul ated using the section 11(b)(1) graduated incone tax rates
applicable to corporations.

On April 14, 2005, respondent issued to petitioner a notice
of deficiency in which respondent determ ned that petitioner’s
tax return preparation and bookkeepi ng services constituted
accounting services and therefore that petitioner, for the years
in issue, should be treated as a qualified personal service
corporation subject to the flat 35-percent tax rate set forth in
section 11(b)(2). The anmounts of the deficiencies herein
represent the increase in petitioner’s Federal incone taxes as a

result of applying the flat 35-percent tax rate.!?

! For the years in issue, the flat 35-percent tax rate set
forth in sec. 11(b)(2) equals the highest marginal corporate tax
rate set forth in sec. 11(b)(1).
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OPI NI ON

In general, for Federal incone tax purposes, corporations
are taxed at graduated incone tax rates. Sec. 11(b)(1).
So-called qualified personal service corporations as defined in
section 448(d)(2), however, are taxed at a flat 35-percent incone
tax rate. Sec. 11(b)(2).

A corporation is to be treated as a qualified personal
service corporation (1) if substantially all of the corporation’s
activities involve the performance of services in the fields of
“heal th, law, engineering, architecture, accounting, actuari al
science, performng arts, or consulting” (hereafter covered
services), sec. 448(d)(2)(A); sec. 1.448-1T(e)(4)(i), Tenporary
| nconre Tax Regs., 52 Fed. Reg. 22768 (June 16, 1987) (the
“function test”); and (2) if 95 percent of the corporation’s
stock is owned by, anmong others, individual enployees performng
covered services for the corporation (or by the estate of a prior
enpl oyee of the corporation who perforned covered services for
the corporation), sec. 448(d)(2)(B); sec. 1.448-1T(e)(5) (i),
Tenporary Income Tax Regs., 52 Fed. Reg. 22770 (June 16, 1987)
(the “ownership test”).

Substantially all of a corporation’s activities wll be
treated as covered services only if in the aggregate the

corporation’s enployees spend 95 percent or nore of their tinme in
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perform ng covered services. Sec. 1.448-1T(e)(4)(i), Tenporary
I ncome Tax Regs., supra. |In calculating the anount of enpl oyee
time spent perform ng covered services, admnistrative and
support services incident to covered services are treated as
covered services. |d.

Section 448(d)(2), the regul ations thereunder, and court
opi nions generally do not define accounting services.? However,
in section 1.448-1T(e)(5)(vii), Exanple 1(i), Tenporary |ncone
Tax Regs., 52 Fed. Reg. 22770 (June 16, 1987), the preparation of
tax returns and audit and financial statenents are treated as
accounting services:

X, a corporation, is engaged in the business
of providing accounting services to its
clients. These services consist of the
preparation of audit and financial statenents
and the preparation of tax returns. For

pur poses of section 448, such services
consi st of the performance of services in the
field of accounting. * * *

Petitioner concedes that, if tax return preparation and
bookkeepi ng services constitute accounting services, by virtue of

Rodgers’ and Rodgers’ estate’'s ownership of petitioner’s stock,

t he above ownership test has been sati sfied.

2 In Ron Lykins, Inc. v. Comm ssioner, T.C Mno. 2006- 35,
the parties did not dispute that tax return preparation services
constituted accounting services.




Petitioner, however, argues that, for purposes of section
448(d) (2)(A), tax return preparation and bookkeepi ng services do
not constitute accounting services, that petitioner therefore
does not neet the above function test, and that petitioner should
not be treated as a qualified personal service corporation.

Petitioner argues that under Nevada |aw, accounting
services can be perforned only by C. P.A's, and that because
petitioner is not a CP.A firm does not enploy CP.A's, and
does not perform services which are restricted under Nevada | aw
to C.P.A's, petitioner should not be treated as perform ng
accounting services.

I n essence, petitioner would treat only those services which
require a C.P.A license as accounting services and would treat
other tax return preparation and bookkeepi ng services as
nonaccounti ng servi ces.

We disagree with petitioner’s overly restrictive definition
of accounting services.

Petitioner fails to appreciate the distinction between
“public accounting” and “accounting”. Public accounting, which
generally consists of the preparation and/or audit of financial
statenents, and generally requires a C.P.A license, represents a
branch of accounting, not the entire real mof accounting. See

Weygandt, et al., Accounting Principles, 6-9 (3d ed. 1993).



Further, section 448(d)(2) requires only that the services
be in the “field of accounting” and is not limted to public
accounting. H storically, tax return preparati on and bookkeepi ng
services are regarded as within the field of accounting.

Accounting has been defined as:

the process of recording transactions in the
financial records of a business and
periodically extracting, sorting, and
summari zing the recorded transactions to
produce a set of financial records. * * *

[ Bl acks’s Law Dictionary 21 (8th ed. 2004).]

Tax return preparation, which requires extracting
information relating to financial transactions, analyzing that
informati on, and then summarizing and reporting that information
on a tax return, fits wthin the above general definition of
accounti ng.

Al so, as discussed above, section 1.448-1T(e)(5)(vii),
Exanple 1(i), Tenporary Inconme Tax Regs., supra, indicates that,
for purposes of section 448(d)(2), tax return preparation
services are to be treated as accounting services.

We note that under Nevada statutory |aw “public accounting”
i ncludes “the preparation of tax returns”. Nev. Rev. Stat. Ann.
sec. 628.023 (Lexis Nexis 2004).

We note further that a defining characteristic of our

Federal inconme tax systemis the reporting of financial
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transactions within “annual accounting periods”. Sec. 441(c).
Tax professionals and the Internal Revenue Code itself generally
regard the process of determ ning in which annual accounting
period revenues and expenditures are to be recogni zed as tax
accounting. See generally secs. 441 through 483.

A significant aspect of petitioner’s tax return preparation
services consists of assisting clients in properly recognizing
and reporting revenue and expenditures in the appropriate tax
year or, in other words, performng tax accounting services.

We conclude that petitioner’s tax return preparation
services, for purposes of section 448(d)(2), constitute services
within the field of accounting.

Bookkeepi ng, which section 448 and the regul ati ons
t hereunder do not address, has been defined el sewhere as:

a branch of accounting that deals with the
systematic cl assification, recording, and
summari zi ng of business and financi al
transactions in books of account. * * *
[ Webster’s Third New International Dictionary
(1981).]

Not only does bookkeeping constitute a “branch” of

accounting, but our system of double entry bookkeepi ng undergirds

nodern financial accounting.?

3 Historians generally consider Luca Pacioli (1445-1514 or
1517) to be “The Father of Accounting” for first docunenting in
his work Sunmma de Arithnetica, Geonetria, Proportioni et
Proportionalita (Venice 1494), the process of double entry
bookkeepi ng.
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We sustain respondent’s determnation that tax return
preparati on and bookkeepi ng services constitute and are to be
treated as services in the field of accounting. Substantially
all of petitioner’s enployees’ activities involve the performance
of services in the field of accounting. Accordingly, for the 2
years in issue, petitioner is to be treated as a qualified
personal service corporation taxed at the flat 35-percent rate
set forth in section 11(b)(2).

To reflect the foregoing,

Deci sion will be entered

for respondent.




