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MVEMORANDUM OPI NI ON

COLVI N, Judge: Respondent determ ned that petitioner has an
i ncome tax deficiency of $92,384 for 1998 and is liable for an
addition to tax under section 6654 of $3,941.12 for failure to
pay estimated tax. The matter is before the Court on
respondent’s notion for summary judgnent and notion for a penalty

under section 6673.
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Backgr ound

A. Petiti oner

Petitioner was retired and lived in M ssissippi when he
filed the petition.

In 1998, petitioner received $217,331.44 in retirenent
di stributions and $920.09 i n nonenpl oyee conpensation. |In 1998,
Prinmerica Life Insurance Co. issued to petitioner three Forns
1099-M SC, M scel | aneous | nconme, which state that he received
$920. 09 of taxabl e nonenpl oyee conpensation. Petitioner also
received five Fornms 1099-R, Distribution From Pensions,
Annuities, Retirenment or Profit-Sharing Plans, |IRAs, |nsurance
Contracts, etc., which state that he received in 1998 retirenent
account distributions totaling $217, 331. 44, of which $214, 756. 96
i s taxable.

B. Petitioner’s 1998 | ncone Tax Return

Petitioner submtted a Form 1040, |ndividual |ncone Tax
Return, for 1998 on which he reported zero incone, $5,629 in
i ncone tax w thhol ding, and an overpaynent for which he sought a
$5, 629 refund. He attached to his Form 1040 a si gned st atenent
consisting of two typewitten pages in which he nmade vari ous
argunents denying his duty to file a return and defending his

return.
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C. Respondent’s Deterni nation

Respondent determ ned that petitioner received taxable
i ncome of $920 i n nonenpl oyee conpensation and $214, 756 in
retirenment distributions in 1998, and that petitioner was |iable
for incone tax of $70,778 for that year. Respondent also
determ ned that petitioner was liable for self-enploynment tax of
$130 for nonenpl oyee conpensation, the 10-percent additional tax
of $21,476 under section 72(t)(1) on distributions from
retirement accounts, for a total deficiency of $92,384 ($70,778 +
$130 + $21,476), and an addition to tax of $3,941.12 under
section 6654 for failure to pay estimted tax.

D. The Petition

In his petition, petitioner disputes that he has a
deficiency or is liable for any addition to tax for 1998. The
followwng is the only fact petitioner alleged in the petition:

That the anmount of the all eged taxable incone,

penalties and interest thereon are erroneous.

Petitioner asserts that the IRS [sic] distributionis

not a taxable event.

E. Petitioner's Pretrial Menb and Qur April 2, 2001, Order

Qur standing pretrial order served on petitioner on Cctober
27, 2000, requires the parties to exchange docunents to be used
at trial at |east 15 days before trial. WMterials not provided
in conpliance with our standing pretrial order may be excl uded

fromevidence. Rule 131(b); Moretti v. Conm ssioner, 77 F.3d

637, 644 (2d Gr. 1996).
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In his trial nmenorandum petitioner alleged: (1) Incone
fromsources not listed in section 861 is exenpt fromtaxation;
(2) inconme earned by U S. citizens in the United States is not
listed, and thus is exenpt; and (3) petitioner is a U S. citizen
and has incone only fromdonestic sources. On April 2, 2001, we
ordered petitioner to give to respondent within 30 days al
evi dence on which he relies to show that respondent’s
determnation is incorrect, including a copy of docunents which
petitioner contends supports his position, and a detailed
statenment from petitioner that explains each of petitioner’s
clainms. Despite our issuance of that order, petitioner has not
gi ven respondent any evidence relating to respondent’s
determ nation. He provided only a docunent in which he repeated
t he argunents descri bed above that he nmade in his pretrial
menor andum

Di scussi on

A Respondent’s Mdtion for Summmary Judgnment

Respondent filed a notion under Rule 121(b) seeking summary
j udgnment uphol ding the determnation in the notice of deficiency.
W may grant sunmmary judgnent if there is no genuine issue of
material fact and a decision may be rendered as a matter of |aw.

Rul e 121(b); Sundstrand Corp. v. Conm ssioner, 98 T.C. 518, 520

(1992), affd. 17 F.3d 965 (7th Cr. 1994); Zaentz v.

Commi ssioner, 90 T.C 753, 754 (1988). The noving party bears
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the burden of proving that there is no genuine issue of nateri al

fact. Dahlstromv. Conmm ssioner, 85 T.C 812, 821 (1985);

Jacklin v. Comm ssioner, 79 T.C 340, 344 (1982).

Petitioner contends that sunmary judgnent is not proper,
that respondent is incorrect as a matter of law, and that trial
on the merits is required. Petitioner contends that respondent
does not dispute many tax returns that are simlar to
petitioner’s return. Petitioner points out that section
1.61-1(a), Inconme Tax Regs., states that gross incone includes
all incone fromwhatever source derived unl ess excluded by | aw
and contends that respondent erred in not citing it. Petitioner
contends that he can prove through cross-exam nation of
Governnment wi tnesses that the deficiency is incorrect because
U. S . -source incone is exenpt fromincone tax. Petitioner
contends that postings on the Internet show that respondent
accepts returns simlar to petitioner’s return. W disagree.

Petitioner’s contention that his incone is not taxable is
incorrect as a matter of law. Petitioner’s Form 1040 for 1998
and the Forns 1099-M SC and Fornms 1099-R attached to the Form
1040 show that petitioner is liable for additional tax under

section 72(t) (1) of $18,480' and the addition to tax under

! The Forns 1099-R attached to petitioner’s Form 1040 for
1998 show early | RA distributions of $184, 802.32 (not
$214, 756. 96, as deternined by respondent) for which no exceptions
to the 10-percent penalty inposed by sec. 72(t)(1) apply. Thus,
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section 6654 of $3,546.47.2 See sec. 7491(c). The Forns 1099-

M SC show that petitioner received $920 of taxable incone in
1998. The Forns 1099-R show that petitioner received taxable

di stributions of $214,756.96. One Form 1099-R shows that he
received an early distribution of $184,802 froman | RA account
for which no exceptions to the 10-percent penalty inposed by
section 72(t)(1) apply. Petitioner’s Form 1040 for 1998 and the
Fornms 1099 show that he only paid $5,629 (withheld) in tax for
1998; thus, he paid no estimated tax. Petitioner did not provide
respondent with any evidence show ng that respondent’s

determ nation of his tax liability is incorrect, or give any
reason for not doing so; thus, there is no genuine issue for
trial within the neaning of Rule 121(d). W concl ude that
respondent is entitled to sunmary judgnment and that petitioner is
liable for a total deficiency of $89, 388 ($70,778 + $130 +
$18,480) and an addition to tax of $3,546.47 under section 6654.

B. Respondent’s Motion for Inposition of a Penalty Under
Section 6673

The Court may require the taxpayer to pay a penalty to the
United States of not nore than $25,000 if the taxpayer instituted

or mai ntai ned proceedings primarily for delay, if the taxpayer's

the additional tax under sec. 72(t)(1) is $18,480, not $21, 476.

2 This anount is less than the anpbunt respondent determ ned
because the sec. 72(t)(1) penalty is |ess than respondent
determ ned, thereby reducing the total tax due on which the sec.
6654 addition to tax is cal cul at ed.
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position is frivolous or groundless, or if the taxpayer
unreasonably failed to pursue adm nistrative renedies. Sec.
6673. A taxpayer's position is frivolous or groundless if it is

contrary to established | aw and unsupported by a reasoned,

col orabl e argunent for change in the law. Col eman v.

Conm ssioner, 791 F.2d 68, 71 (7th Cr. 1986). Petitioner

contends that his argunent is not frivolous and that he is not
using this case for delay. W disagree. Respondent told
petitioner by letter dated June 3, 1999, that his return included
frivol ous argunments that had no basis in law. Petitioner
responded by letter dated July 2, 1999, in which he repeated his
| egal position. In letters dated January 17 and 29, 2001,
respondent asked petitioner for his |legal and factual basis for
excl udi ng anmounts reported on the Fornms 1099 attached to
petitioner’s 1998 incone tax return. Petitioner responded with a
docunent in which he contends that only inconme frominternational
or foreign commerce is taxable. Respondent gave copies of 18
cases to petitioner in which courts had rejected his argunent and
war ned himof the potential for liability under section 6673.
Despite this, petitioner persisted in maintaining frivol ous
positions in his pretrial menorandum and ot her docunents filed
with the Court.

Petitioner took frivolous positions in a prior case. See

Rayner v. United States, 2001-1 USTC par. 50,342, 87 AFTR 2d

2001-1649 (5th Gr. 2001). |In that case, the U S Court of

Appeals for the Fifth Grcuit affirmed dism ssal of petitioner’s
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clainms against the United States, the Internal Revenue Service
(IRS), and various IRS officials “Because Rayner’'s requests are
patently frivolous”. The Court of Appeals for the Fifth Grcuit
war ned:
Rayner’s appeal surpasses nere frivolity and
regi sters an extraordinary score on the appellate scale
of vexation. M. Rayner is given notice that future
frivol ous appeals will be subject to the full panoply
of sanctions authorized by Federal Rules of Appellate
Procedure 38. W encourage the governnent to consider
nmovi ng for such sanctions if faced with frivol ous
actions like this one in the future. [1d.]
We conclude that petitioner is liable for a penalty of
$5, 000 under section 6673.

Accordi ngly,

An order will be entered

granti ng respondent’s notions for

sunmmary judgnent and for a penalty, and

decision will be entered for

respondent in amounts consi stent

with the foreqoing.




