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MVEMORANDUM OPI NI ON

HAI NES, Judge: Respondent determned a liability of
$170,000 plus interest for petitioner as transferee of assets in
the Federal estate tax of the Estate of Mary Kabbash (the
estate). After concessions, the issue to be decided is whether

petitioner is liable for interest on a $170,000 liability as a
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transferee of the property fromthe due date of the estate tax
return.

Unl ess ot herw se noted, section references are to the
applicable version of the Internal Revenue Code, and Rule
references are to the Tax Court Rules of Practice and Procedure.
Amounts are rounded to the nearest dollar.

Backgr ound

The parties submtted this case fully stipulated pursuant to
Rul e 122. The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tinme the petition
was filed, petitioner resided in Pal mBeach Gardens, Florida.

Petitioner is the daughter of Mary Kabbash (decedent), and
she is the sister of WIIliam Kabbash, Sanuel Kabbash, and Joyce
Samaha. |In early 1989, decedent gave WIIiam Kabbash a general
power of attorney to nmake gifts to her children on her behalf.

As power of attorney for decedent, WIIiam Kabbash gifted

the followng to petitioner:

Dat e Anpount

Aug. 27, 1989 $ 10, 000
Sept. 28, 1989 10, 000
Nov. 10, 1989 150, 000

Petitioner received an additional $115,6000 from decedent or the
estate from January 1989 to Septenber 1992.

Decedent died on Novenber 15, 1989. At the tinme of her
deat h, decedent had a will that controlled the disposition of her

assets and that naned WIIliam Kabbash and Sanuel Kabbash as
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coexecutors of the estate. The estate had a value in excess of
$4 mllion at the date of her death.

Form 706, United States Estate Tax Return (estate tax
return), for decedent was due on August 15, 1990, 9 nonths from
the date of death. The coexecutors failed to file an estate tax
return and to make any paynents for estate taxes. On or about
July 26, 1993, respondent filed a substitute for return for the
est ate.

On March 7, 1994, petitioner received a summons from
respondent dated February 25, 1994, for testinony and records
regarding the estate tax return. Petitioner did not appear or
respond to the sumons. In 1996, petitioner received a call from
respondent informng her that the estate tax return had not been
filed and that the estate taxes had not been paid. Petitioner
responded that the call was the first tine that she was nmade
aware that the estate taxes had not been paid.

On August 2, 1996, respondent issued a notice of deficiency
to the estate. On Cctober 24, 1996, the estate filed a petition
to redeterm ne the deficiency.

On Decenber 2, 1997, Mary Tom was appointed to serve as
Adm nistratix of the estate. In January 1999, Mary Tom
instituted a suit against WIIliam Kabbash and Samuel Kabbash for
al | eged waste and m smanagenent of the estate. On February 3,

2000, the conplaint filed by Mary Tom was anended to add
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petitioner as a defendant as the recipient of $285,000 of alleged
i nproper paynents fromthe estate from January 1989 to Septenber
1992. Judgnents were entered agai nst WIIiam Kabbash and Sanuel
Kabbash, but Mary Tom recovered only $866 on behal f of the
estate.

On March 20, 2002, pursuant to an agreenent of the parties,
we entered a decision that the estate owed a deficiency of
$1,987,249. The deficiency was assessed on May 20, 2002. The
period of limtation for assessnent of the estate tax liability
was set to expire on Novenber 15, 2002.

There are no assets remaining in the estate fromwhich the
estate tax liability may be satisfied. As of June 2004, an
estate tax liability in excess of $8,219, 795 renai ns unpai d.

On April 29, 2003, respondent sent petitioner a notice of
transferee liability, in which respondent determ ned that
petitioner owed $170, 000, plus interest as transferee, trustee,
and beneficiary of the property of the estate. On July 18, 2003,
petitioner filed a tinely petition with the Court disputing this
notice of transferee liability.

Di scussi on

In a transferee liability case, the burden of proof is on
respondent to show that petitioner is liable as a transferee of
property of a taxpayer, but not to show that the taxpayer was

liable for the tax. Sec. 6902(a); Rule 142(d).
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Petiti oner concedes that she is liable for the $170, 000
determined in the notice of transferee liability, as transferee,
trustee, and beneficiary of property of the estate. The only
issue remaining is whether petitioner is liable, as transferee of
property of the estate, for interest on the $170,000 liability
fromthe due date of the estate tax return.

Petitioner argues that she is |iable for no interest, or,
alternatively, that interest should begin to run when petitioner
was notified of the liability by the notice of transferee
l[tability in 2003. Petitioner further argues that we should
foll ow precedent in the U S. Court of Appeals for the Third
Circuit because all events, pertinent to her case, occurred in
New Jer sey.

Respondent argues that petitioner, simlar to the transferee

in the case of Baptiste v. Conm ssioner, 29 F.3d 1533 (11th G
1994), affg. 100 T.C. 252 (1993), is liable for interest on the
amount of the transfer fromthe date the estate tax return was
due. W disagree with petitioner and hold for respondent on the
basis of controlling precedent.

Section 6601(a) provides that interest on unpaid tax shal
be paid for the period fromthe |ast date prescribed for paynent
of the tax to the date paid. Section 6601(b)(5) defines the | ast
date for paynent when the date is not otherw se prescribed as

“the date the liability for tax arises (and in no event shall be
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|ater than the date notice and demand for the tax is made by the
Secretary).”! Section 6601(e)(1) further provides that the
i nterest prescribed under this section “shall be assessed,
collected, and paid in the sane manner as taxes.”
Section 6324(a)(2) provides, in relevant part:
If the estate tax inposed by chapter 11 is not paid when
due, then the * * * transferee * * *, who receives, or has
on the date of the decedent’s death, property included in
the gross estate under sections 2034 to 2042, inclusive, to
the extent of the value, at the tine of the decedent’s
deat h, of such property, shall be personally liable for such
t ax. ¥ oxkox
That is, if an estate tax is unpaid when due, then certain
transferees, who receive property includable in the gross estate
under sections 2034 to 2042, are personally liable for the unpaid
tax to the extent of the value of such property at the tine of

the decedent’s death. Sec. 6324(a)(2); see Arnstrong V.

Comm ssioner, 114 T.C 94, 98 (2000).

Further, section 6901(a) provides that such liabilities of
the transferee shall be assessed, paid, and collected in the sane
manner as the taxes with respect to which the liabilities were
incurred. Thus, section 6901(a) sets forth the procedures to be
followed in transferee liability cases; the existence and extent

of a transferee’s substantive liability are established under

! Sec. 6601(b) does not otherw se specify the |ast date for
paynent of a transferee’'s liability for unpaid estate tax.
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section 6324(a)(2), in the cases to which it applies. Arnmstrong

v. Conm ssioner, supra at 97.

Petitioner argues that, because all of the operative facts
took place in New Jersey and this case woul d be appeal able to the
Third Crcuit had she resided in New Jersey rather than in
Fl ori da when she filed her petition, fairness conpels the use of
Third Grcuit precedent. W disagree. W generally follow a
deci sion squarely on point of a circuit to which a case is

appeal able. See Golsen v. Conmm ssioner, 54 T.C. 742 (1970),

affd. 445 F.2d 985 (10th Cir. 1971). Absent the parties’
stipulation to the contrary, we determ ne where appeal wll lie
on the basis of a taxpayer’s residence when she filed the
petition with this Court. Sec. 7482(b)(1)(A and (2).
Therefore, we defer to the decisions of the Eleventh Circuit
because petitioner’s residence was in Florida at the tine she
filed the petition.

In Baptiste v. Conm ssioner, 100 T.C 252 (1993), affd. in

part and revd. in part 29 F.3d 433 (8th Cr. 1994), affd. 29 F.3d
1533 (11th Cr. 1994), the taxpayers each received $50, 000 as
beneficiaries of the life insurance policy of the transferor-

decedent.? |1d. at 253. The transferor-decedent’s estate tax

2 At the time of the filing of the petitions, one taxpayer
resided in Lincoln, Neb., and the other taxpayer resided in Fort
Pierce, Fla. Baptiste v. Conmm ssioner, 100 T.C 252, 253 n.3
(1993), affd. in part and revd. in part 29 F. 3d 433 (8th Cr
1994), affd. 29 F.3d 1533 (11th Cr. 1994).
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ltability plus interest was unpaid. 1d. The Comm ssioner mail ed
separate notices of transferee liability to the taxpayers,
asserting a transferee liability against each taxpayer of $50,000
plus interest. [|d.

The issue in the case was whether the taxpayers were |iable
for interest on the amount of their personal liabilities for
unpaid estate tax fromthe due date of the estate tax return.

Id. at 254. W held that each taxpayer was |liable for interest
on the anount of his personal liability for unpaid estate tax
fromthe due date of the estate tax return.

On the appeal of our decision in Baptiste v. Comm ssi oner,

supra, the Court of Appeals for the Eleventh Grcuit affirmed our

decision.® Baptiste v. Comm ssioner, 29 F.3d 1533 (11th Gr

1994). The Court of Appeals reasoned that the obligation inposed
by section 6324(a)(2) is not a tax liability but “a personal
l[tability of the general sort inposed by federal |aw because

ot herwi se, there would be no need for the Code to provide a
separate procedure under section 6901(a) to collect transferee
liabilities in the same way it collects tax liabilities. [d. at
1541. The Court of Appeals stated that if a transferee liability

under section 6324(a)(2) were a tax liability, then section

8 Qur decision was al so appealed to the U S. Court of
Appeals for the Eighth Crcuit, which reversed it in part. See
Baptiste v. Conmm ssioner, 29 F.3d 433 (8th Cr. 1994), affg. in
part and revg. in part 100 T.C 252 (1993).
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6901(a) would be “superfluous and wholly unnecessary.” 1d.
Thus, the Court of Appeals concluded that the liability under
section 6324(a)(2) is an independent personal obligation that may
be collected in a manner simlar to the collection of tax
l[iabilities, pursuant to section 6901(a). 1d. at 1542.

Further, the Court of Appeals concluded that section 6901(a)
aut horized the inposition of interest on the obligation of the
transferee under section 6601 as if it were a tax liability and
that the limtation inposed under section 6324(a)(2) applied only
to the underlying tax obligation, not on the independent interest
obligation inposed on the taxpayer under section 6324(a)(2) by
way of sections 6901(a) and 6601(a). 1d. The Court of Appeals
held that this liability arose under section 6324(a)(2) when the
tax was not paid by the estate and the taxpayer was in possession
of the transferred assets; i.e., when the estate tax return was
due. 1d. Froma policy standpoint, the Court of Appeals noted:

This result conports with economc reality. The

[imtation of section 6324(a)(2) was designed to prevent a

transferee frombeing liable for the estate taxes of another

beyond the benefit he received fromthe estate. In the case
of the disputed interest, however, Baptiste has had the use
and enjoynment of the $50,000 fromthe tinme he received it
until the present. There is no unfairness in requiring him
to pay for this use, and the denial of its use to the
government. Baptiste has had the opportunity to invest and
earn a return on the $50,000 simlar to that which he is now
obligated to pay the governnent, and the governnent has been

refused that opportunity. To hold otherwise would create a
system whi ch encourages transferees to retain assets of the



- 10 -

estate, at the expense of the governnent, for as |long as
possi ble with no adverse consequences.

|d. at 1542-1543 n. 9.
The facts in the instant case mrror the facts in Baptiste

v. Conm ssioner, supra; i.e., the transferee recei ved anounts

froma decedent less than the estate tax liability, the estate
tax was unpai d, and respondent sought to inpose the estate tax
[tability on the transferees. On the basis of our hol ding and

the hol ding of the Court of Appeals in Baptiste v. Conmm Ssioner,

supra, we hold that petitioner is liable for interest on the
$170,000 determined in the notice of transferee liability as a
transferee of the property of the estate fromthe due date of the
estate tax return pursuant to sections 6601(a), 6324(a)(2), and
6901(a) .

I n reaching our holding herein, we have considered al
argunents nade, and, to the extent not nentioned above, we
conclude that they are noot, irrelevant, or wthout nerit.

To reflect the foregoing,

Deci sion will be

entered for respondent.




