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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

MARVEL, Judge: Respondent determ ned a $6,093. 70 defici ency
in petitioner’s 2006 Federal incone tax. Petitioner filed a
tinmely petition contesting respondent’s determ nation. The sole
i ssue for decision is whether distributions frompetitioner’s
i ndividual retirenment accounts (I RAs) qualify for the exception

fromthe 10-percent additional tax on early distributions under
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section 72(t)(2)(A)(ii)! as distributions to a beneficiary after
the death of an enployee. W hold that the distributions are
subject to the additional tax.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.

The stipulations are incorporated herein by this reference.
Petitioner resided in California when she filed her petition.

Petitioner’s husband, John H Sears (M. Sears), died on
August 28, 1998. Before his death he nmaintained an | RA at Mrgan
Stanley. M. Sears’ |RA account nunber ended in 7189 (account
No. 7189). Petitioner was the primary beneficiary of account No.
7189.

For at |east part of 1999 petitioner had an I RA rollover
account at Mrgan Stanley with an account nunber ending in 9853
(account No. 9853). As of the end of February 1999, account No.
9853 had a zero balance. On March 2, 1999, $30 was deposited in
account No. 9853, and Morgan Stanley applied it as a custody fee.
On March 24, 1999, Morgan Stanley transferred securities val ued
at $442,863.87 fromaccount No. 7189 to account No. 9853 (March
1999 transfer). As of March 31, 1999, account No. 7189 had

assets with a total value of $311, 674. 62.

Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code (Code) for the year at issue, and al
Rul e references are to the Tax Court Rules of Practice and
Pr ocedure.
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On April 26, 2002, petitioner designated two primary
beneficiaries for account Nos. 9853 and 7189. To do so, she
signed a Morgan Stanley Traditional | RA Anmendnent Agreenent
(amendrment agreenent) with respect to each account.?
As of 2005 petitioner maintained an account at Mbrgan
Stanl ey ending with 9860 (account No. 9860), which was a living
trust account. On May 24, 2005, petitioner signed two “IRA
Di stribution Request Form Periodi c/on Demand Paynment Request”
forms (distribution request fornms) directing on-denmand
di stributions fromaccount No. 7189 to account No. 9860 in
vari abl e amounts to be determ ned by petitioner for each
paynent.® On June 13, 2005, petitioner signed a distribution
request formdirecting nonthly distributions of $1,370 from
account No. 9853 and requesting that the distributions be
credited to account No. 9860. In Septenber 2005 petitioner made
her | ast withdrawal from account No. 7189 in the anmount of
$338. 03, thereby depleting the funds in that account. Besides

the March 1999 transfer, between 1999 and Septenber 2005

2The parties’ stipulation 18 states that Exhibit 14-J is a
copy of the anmendnent agreenent for account No. 9853. Because
the exhibit is a copy of the anendnent agreenent with respect to
account No. 7189, we treat it as such.

3The parties’ stipulation 19 states that one of the
distribution request forns directed a gross distribution of
$5, 000. Because the relevant exhibit indicates that petitioner
directed variable distributions in anmounts to be determ ned by
her for each paynent, we ignore the statenent in stipulation 19
insofar as it is inconsistent wwth the terns of the exhibit.
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petitioner wthdrew $443,230.92 from account No. 7189.4 On May
31, 2006, petitioner signed a distribution request formwth
respect to account No. 9853 requesting distributions in anmounts
to be determ ned by her for each paynent and directing Mrgan
Stanley to deposit the anounts in account No. 9860.

In addition to account Nos. 9853, 9860 (the living trust
account), and 7189 (M. Sears’ |IRA account), petitioner also
mai nt ai ned at Morgan Stanley | RA accounts with nunbers ending in
8052 (account No. 8052) and 9052 (account No. 9052).° n
Sept enber 29, 2006, petitioner signed a distribution request form
directing a distribution of $1,500 from account No. 8052 to
account No. 9860. Unlike the other distribution request forns,
t he Septenber 29, 2006, distribution request formindicated the

distribution was premature and no exception applied. During 2006

‘Besi des the March 1999 transfer, petitioner’s withdrawals
fromaccount No. 7189, were as foll ows:

Year Wt hdr awal anobunt
1999 $67, 800. 00
2000 96, 675. 00
2001 57,981. 17
2002 57, 248. 65
2003 59, 164. 44
2004 68, 233. 89
2005 36,127. 77

The ampbunts of the withdrawal s i ncl ude Federal and State tax
wi t hhol di ngs.

The record does not disclose how petitioner funded those
accounts.
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petitioner received distributions totaling $60,937 as foll ows:
$24, 689 from account No. 8052, $18,809 from account No. 9853, °
and $17,439 from account No. 9052.7 |n 2006 petitioner was not
yet 59-1/2 years ol d.

Petitioner filed her 2006 Form 1040, U.S. Individual |ncone
Tax Return, electronically.® Petitioner’s accountant, Don Vance
(M. Vance), prepared petitioner’s 2006 return. Petitioner
reported $60,937 in distributions fromher |RAs but did not
report the 10-percent additional tax pursuant to section 72(t)
for an early withdrawal froman IRA. Respondent adjusted
petitioner’s tax by adding 10 percent of the total distributions

on the ground that petitioner had not reached age 59-1/2 in 2006

5The parties stipulated that the distribution of $18, 809 was
froman account with a nunber ending in 3052 (account No. 3052).
Respondent explains on brief that Mirgan Stanley uses three sets
of digits for account nunbers. The |last three-digit set
identifies the financial adviser handling the account.
Respondent al so states that account No. 3052 is the sane as
account No. 9853. Petitioner does not disagree with respondent’s
explanation. The jointly stipulated summary of accounts for
March 2009 al so suggests that account No. 3052 is the sane as
account No. 9853. Accordingly, we refer to account No. 3052 as
account No. 9853.

‘According to petitioner, she had been receiving
distributions fromthe I RAs since M. Sears’ death in 1998, but
respondent, Morgan Stanley, and petitioner’s accountant, Don
Vance, never identified issues with the distributions.
Respondent determ ned additional tax for 2006 only.

8The record does not disclose whether petitioner filed the
2006 return tinely.
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and no other exception to the additional tax under section 72(t)
appl i ed.

OPI NI ON

Petitioner’s Argunent

During 2006 petitioner received premature distributions from
three | RA accounts, Nos. 9853 ($18,809), 8052 (%$24,689), and 9052
($17,439), that she owned and nmai ntai ned at Morgan Stanl ey.

Al t hough petitioner authorized the distributions, petitioner
appears to argue that the distributions should not be subject to
the additional tax under section 72(t) because the exception
under section 72(t)(2)(A(ii) applies. As we understand
petitioner’s position, which petitioner never clearly explai ned,
petitioner is alleging in effect that the assets in account No.
9853 were transferred from her deceased husband’ s | RA account No.
7189 to account No. 9853 in 1999 wi thout her authorization and
that the 2006 distributions fromaccount No. 9853 should have
been treated as distributions to her as the beneficiary of her

deceased husband’s | RA.°

°Petitioner does not claimthat the 2006 distributions from
her other I RA accounts, Nos. 8052 and 9052, cane from assets
transferred from her deceased husband’s I RA by m stake. In fact,
there is no credi ble evidence that any assets from her deceased
husband’ s | RA account No. 7189 were ever transferred to account
Nos. 8052 and 9052. Consequently, we interpret petitioner’s
argunent for relief under sec. 72(t)(2)(A)(ii) as a request for
partial relief that relates only to the 2006 distributions from
her account No. 9853.
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CGenerally, the Comm ssioner’s determnation in the notice of
deficiency is presuned correct, and the taxpayer bears the burden
of proving that the determination is erroneous. Rule 142(a);

Welch v. Helvering, 290 U S. 111, 115 (1933). Petitioner does

not contend that section 7491(a) shifts the burden of proof to
respondent, nor does the record establish that petitioner
satisfies the requirenents of section 7491(a)(2).

1. Burden of Proof and Production

Section 7491(c) provides that the Comm ssioner bears the
burden of production with respect to the liability of any
taxpayer for any penalty, addition to tax, or additional anmount
i nposed by the Code. To satisfy his burden of production under
section 7491(c), the Comm ssioner nust produce evidence that it
is appropriate to inpose the relevant penalty. Hi gbee v.

Commi ssioner, 116 T.C. 438, 446 (2001). However, section 7491(c)

does not require the Conm ssioner to introduce evidence regarding
reasonabl e cause. |d.

We do not need to address whether additional tax under
section 72(t) is an anount to which section 7491(c) applies.
Even if the burden of production with respect to the additional
tax is on respondent, respondent has net it by show ng that the
distributions in 2006 were not from account No. 7189.
Consequently, petitioner has both the burden of producing

evi dence to show that the 2006 distributions from account No.
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9853 are not subject to the additional tax under section 72(t)
and the burden of proving that respondent’s determ nation is
incorrect. See Rule 142(a)(1).

I11. Analysis

Cenerally, anmounts distributed froman IRA are includable in
gross incone as provided in section 72. Sec. 408(d)(1). Section
72(t) (1) provides for a 10-percent additional tax on early
distributions fromqualified retirenment plans, unless the
distribution falls within a statutory exception. The rel evant
exception is section 72(t)(2) (A (ii), which provides that
distributions “nmade to a beneficiary (or to the estate of the
enpl oyee) on or after the death of the enpl oyee” are not subject
to the 10-percent additional tax.

We have previously held that the beneficiary | oses the
ability to claimthe exception under section 72(t)(2)(A)(ii) if
the beneficiary rolls over the funds fromthe deceased spouse’s
IRA into his or her IRA and thereafter withdraws funds fromthe

| RA. See CGee v. Commi ssioner, 127 T.C. 1, 4-5 (2006). In Gee v.

Conm ssi oner, supra at 4-5, we held that when a beneficiary rolls

over funds fromthe deceased spouse’s | RA, the funds becone the
beneficiary’s own and any subsequent distributions are no | onger
occasi oned by the death of the spouse. Thus, such distributions
do not qualify for the section 72(t)(2)(A)(ii) exception. See
id.
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Wth respect to distributions fromaccount No. 9853, the
record contains statenents for account Nos. 7189 and 9853 for
March 1999. An entry dated March 24, 1999, in the statenent for
account No. 7189 is titled “Securities Delivered -442,863.87".
The March 1999 account statenment for account No. 9853 shows t hat
on March 24, 1999, account No. 9853 received securities val ued at
$442,863.87. Because securities worth $442,863.87 were
transferred on March 24, 1999, from account No. 7189 to account
No. 9853, i.e., fromM. Sears’ IRAto petitioner’s IRA the
funds becane petitioner’s funds. See id. at 4. Accordingly, the
subsequent distributions of those funds were not occasi oned by
the death of petitioner’s husband and were not nade to her in her
capacity as beneficiary of his IRA See id.

Petitioner testified she did not renenber the March 1999
transfer and did not understand rollovers. She clained she did
not understand how the stock nmarket works or how to read account
statenents. |Instead, she trusted M. Vance and her adviser at
Morgan Stanl ey, and none of them “picked up on it.” She contends
t hat Mbrgan Stanl ey nade a nistake, ! and “they were supposed to
be | ooking out for * * * [her] interest, which, of course, they
didn't.” Petitioner clains that her financial consultant at

Morgan Stanl ey had authority over the I RAs and she woul d not have

W understand petitioner to refer to the March 1999
transfer as the rel evant m st ake.
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di scussed the asset transfer with himbecause she did not
under stand how t he stock market worked. However, petitioner’s
financial consultant from Mdrgan Stanley did not testify at
trial, and because of the passage of tinme, the records that
Morgan Stanl ey produced at trial did not include rel evant
transfer records and authorizations for the March 1999 transfer
of securities fromaccount No. 7189 to account No. 9853.11

The parties do not rely on and we have not found any cases
di scussing the application of the section 72(t)(2)(A)(ii)

exception as we interpreted it in Gee v. Conm ssioner, supra, in

cases of alleged trustee m stakes. On brief respondent
di stingui shes the case at hand from cases involving trustee
m st akes in another context of IRA rollovers. In Wod v.

Commi ssioner, 93 T.C 114, 115 (1989), the taxpayer received a

| unmp-sumdi stribution (consisting of a check and stock
certificates) fromhis retirement account and wanted to roll over
the distribution into an IRA rollover account. The taxpayer net
with an account executive at Merrill Lynch, signed the docunents
to establish his rollover account, and delivered the check and
stock certificates to Merill Lynch, the trustee. |[d. at 115-116.
The trustee records reflected the transfer of the distribution

check to the IRAwthin the 60-day period required by section

1Despite respondent’s efforts at the Court’s direction,
Morgan Stanley was not able to find any such docunents.
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402(a)(5)(C, as in effect for 1983.'2 See Wod v. Conm ssioner

supra at 116. However, Merrill Lynch m stakenly recorded the
stock certificates as having been transferred to another of the

t axpayer’s accounts. See id. at 116-117. Although the account
statenent showed that the trustee had not deposited stock in the
| RA roll over account before the 60-day rollover period expired,
the taxpayer did not realize the rollover was untinely until the
Comm ssi oner questioned himabout the failure to report the | unp-
sumdistribution. 1d. at 117-118.

In Whod v. Conm ssioner, supra at 120, we rejected the

Comm ssioner’s argunent that the trustee’s records control

whet her the stock was rolled over tinely. W stated that a nere
bookkeeping error that failed to properly reflect the transaction
does not control the resolution of the case. [d. at 120-121
(“The substance of a transaction nmust be determ ned fromthe
facts surrounding the transactions rather than from bookkeepi ng
entries.”). Because the taxpayer took reasonable steps to
establish an IRA roll over account and tinmely transfer the

di stribution, we concluded the taxpayer could claimthe roll over

benefits when a trustee nmade a m stake in recording a

2General |y, sec. 402(a) provides that the taxable portion
of a distribution froma qualified enployees’ trust is taxable in
the year of receipt. Sec. 402(a)(5)(A) and (C, as in effect for
1983, provided for an exception fromthis rule if the
distribution was transferred to an eligible retirenent plan
wi thin 60 days follow ng receipt of the distribution.
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transaction. |d. at 122. |In subsequent cases we have pointed
out that the doctrine of substantial conpliance and Wod v.

Commi ssi oner, supra, apply only to procedural defects in

effecting a rollover and not to failures of a fundanmental el enent
of the statutory requirenents for an IRA rollover. See Schoof v.

Comm ssioner, 110 T.C. 1, 10-11 (1998); Rodoni v. Conm Ssioner,

105 T.C. 29, 38-39 (1995); Anderson v. Conmm ssioner, T.C Meno.

2002-171.

Respondent points out that petitioner did nothing after 1999
to correct the allegedly m staken March 1999 transfer. The
record supports respondent’s assertion. Petitioner testified
t hat she understood that the front page of the account statenent
showed t he account val ue and val ue change for the period. The
record establishes that at the end of February 1999 account No.
9853 had a zero bal ance, but at the end of March 1999 the total
asset val ue of account No. 9853 was $451, 268.56. Even if
petitioner did not notice that account No. 7189 |ost nore than
hal f of its val ue because of the March 1999 transfer, at sone
poi nt between 1999 and 2006 petitioner should have noticed that
account No. 9853 no |longer had a zero bal ance. Neverthel ess, the
record contains no credi ble evidence to show that petitioner
i nqui red of Morgan Stanl ey whether a m stake had occurred and, if
so, that she asked Mbrgan Stanley to correct the allegedly

m st aken transfer.
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We do not need to decide whether the exception fromthe 10-
percent additional tax under section 72(t)(2)(A)(ii) applies when
the transfer fromthe deceased enpl oyee’s | RA account to the
beneficiary’s IRAresulted froma trustee’s advice or froma | ack
thereof or froma nmere bookkeeping error. Although the record
contains no evidence of petitioner’s authorization of the March
1999 transfer, on this record we are unable to conclude that the
March 1999 transfer of securities to account No. 9853 was the
result of a trustee or custodial m stake. Petitioner’s actions
after the March 1999 transfer suggest that she either authorized
the transfer or subsequently ratified it. In reaching our
conclusion we rely on the anendnment agreenents, which suggest
t hat even before 2005 petitioner understood or should have
understood that account Nos. 7189 and 9853 were different |RA
accounts. Petitioner signed the two anendnent agreenents on
separate fornms on April 26, 2002, and designated the sane two
persons as primary beneficiaries of each account. Because
petitioner signed the anmendnent agreenents on the sane day,
petitioner either understood or should have understood that
account Nos. 7189 and 9853 were distinct accounts.

In addition, petitioner know ngly w thdrew funds from her
own | RAs. The record contains two distribution request forns
dated May 24, 2005, directing on-demand distributions from

account No. 7189 in variable anmounts to be determ ned by
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petitioner for each paynent and directing that the distributed
funds be credited to account No. 9860. Approxinmately 3 weeks
|ater, on June 13, 2005, petitioner signed a distribution request
formdirecting nonthly distributions of $1,370 from account No.
9853 and directing that funds be credited to account No. 9860.
Even if a Morgan Stanley enployee filled out the distribution
forms for petitioner to sign, the short tinme that el apsed between
the signing of the fornms strongly suggests that petitioner knew
the $1,370 nonthly distributions were fromher own account and
not from account No. 7189.

| n Septenber 2005 account No. 7189 was depl eted.® Not
surprisingly, in 2006 petitioner’s distribution request forns
focused only on her own IRAs. On May 31, 2006, petitioner signed
a distribution request formw th respect to account No. 9853
requesting distributions in anounts to be determ ned by
petitioner for each paynent, and on Septenber 29, 2006,
petitioner signed a distribution request formdirecting a $1, 500
di stribution fromaccount No. 8052. The latter formindicated
that the distribution was premature and no exception appli ed.

Petitioner asserts that Morgan Stanl ey prepared three Forns
1099-R, Distributions From Pensions, Annuities, Retirenment or

Profit-Sharing Plans, |IRAs, Insurance Contracts, etc., for 2006

B3From 1999 t hrough Sept enber 2005 petitioner withdrew
di stributions totaling $443,230.92 from account No. 7189 (not
including the transfer of securities on Mar. 24, 1999).
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showi ng “Distribution Code(s)” as “4".* The Forns 1099-R
however, are inconsistent wwth the petition, in which petitioner
contended that Mdrgan Stanl ey issued Forns 1099-R incorrectly
showi ng the distribution code as 1. The petition also states
that petitioner contacted Morgan Stanley to request corrected
Fornms 1099-R showi ng code 4, but without result. Petitioner’s
position in the petition is consistent wwth the jointly
stipulated letter froma Mrgan Stanley representative to M.
Vance dated August 4, 2008, which stated: “In 2005 and 2006
Peggy Ann Sears took distributions fromaccount No. 7189, which
were all reported as premature distributions on the 1099R i ssued
to her and the IRS.” Because the distribution codes on the Forns
1099-R are inconsistent with other credible evidence in the
record, including Morgan Stanley’ s records, and contradi ct
petitioner’s explanations in the petition, we do not give any
credence to the coding on the Forns 1099-R in reachi ng our

concl usi on. 1

“The instructions to Form 1099-R for 2006 describe the
distribution code “4” as “Death” and distribution code “1" as
“Barly distribution, no known exception”

15The Forns 1099-R for 2006 show ng distribution code “1”
that petitioner states were issued are not part of the record,
and the Forns 1099-R with the distribution code “4” contained in
the record do not show that they are corrected forns. The record
does not explain at what point Mrgan Stanley reissued these
forns.
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Petitioner does not contend that any other exception of
section 72(t)(2) applies, and she has not proven that
respondent’s determnation is in error. On the basis of the
foregoi ng, we conclude that the premature 2006 distributions from
petitioner’s | RA accounts are subject to the 10-percent
addi tional tax.

We have considered the remai ning argunents nmade by the
parties, and to the extent not discussed above, we concl ude those
argunents are irrelevant, noot, or wthout nerit.

To reflect the foregoing,

Deci sion will be entered for

respondent.



