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VEMORANDUM OPI NI ON

LARO, Judge: Petitioner petitioned the Court to declare
whet her petitioner qualifies for exenpt status under section
501(c)(3). See sec. 7428. The parties di spute whether
petitioner neets the operational test of section 1.501(c)(3)-1,

| ncone Tax Regs. W hold it does not. Unless otherw se stated,



section references are to the applicable versions of the |Internal
Revenue Code. Rule references are to the Tax Court Rul es of
Practi ce and Procedure.

Backgr ound

We decide this case on the basis of the entire
admnistrative record, see Rule 217(b)(1), which is incorporated
herein by this reference. Petitioner's mailing address was in
Ontario, California, when its petition was fil ed.

WlliamJ. Tully is a pronoter of tax-exenpt entities, and
he was retained by Donald Tamaki to formfor hima tax-exenpt
foundation. M. Tully organized a corporation nanmed "Tanak
Foundation" (petitioner herein). Petitioner's officers are M.
Tully (vice president), M. Tamaki (president), and M. Tamaki's
wife, Mary (secretary and treasurer). These officers also serve
as directors on petitioner's board.

M. Tully filed articles of incorporation for petitioner
with the Nevada secretary of state, and he prepared byl aws for
the corporation. The articles state that petitioner's primary
purpose is "TO PROVI DE FI NANCI AL ASSI STANCE TO THE NEEDY." The
byl aws state that petitioner's primary purpose is that set forth
in the articles. The bylaws further state that "Nothing herein
cont ai ned shall be construed to prevent any Director from
recei ving conpensation for services to the Corporation rendered

in a capacity other than Director."
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On April 7, 1994, petitioner filed with the Comm ssioner a
Form 1023, Application for Recognition of Exenption Under Section
501(c)(3) of the Internal Revenue Code (application), in which it
sought recognition as a tax-exenpt entity. The application
reported that petitioner's activities were: (1) Supplying noney,
goods or services to the poor, (2) providing services for the
aged, and (3) providing aid to the handi capped. The information
that petitioner provided to the Conm ssioner on and with the
application was vague as to the specifics of these activities.
The application stated generally:

The primary objective of the foundation is to be able

to offer financial assistance, nostly in the form of

actual credit for food or clothing, and/or cash where

required, all on a professional approach, to those

persons in imedi ate need. W define those in

i mredi at e need as those who are honel ess, sick, or

under severe financial hardship due to circunstances

beyond their control.

Further, we define the termimmedi ate need as

those who's [sic] need is tenporary, as verses [sic]

that of a nore |onger term need.
The application indicated that petitioner had not currently begun
any activity, except for organi zational activities, and that
petitioner was not going to begin operating until after the
Comm ssi oner recognized it as tax exenpt. As to sources of

financi al support, the application stated:

At the present tine this organizati on does not have any
procedure for the generation of incone other than * * *

* * * * * * *



(a) Direct donations fromthe general
public at |arge,

(b) Larger suns fromvarious fund
raising activities,

(c) A possible "thrift store" type operation, and

(d) Donations of property (both personal and real)
whi ch can be turned into cash, and

(e) Various others as may be
recomended and
i npl enented by the organization.
On June 14, 1994, the Conmmi ssioner nuailed petitioner a
| etter seeking clarification of the information that it had
provi ded himon and with the application. The letter specified
the information that the Conm ssioner needed to rule on
petitioner's request for exenpt status and listed the nanme and
phone nunber of a person at the Internal Revenue Service to
contact with any questions. The letter stated: "W can only
recogni ze you as exenpt in advance of operations if you are able
to describe your proposed operations in sufficient detail to
enable us to determne that you will be organi zed and operated in
accordance with section 501(c)(3) of the Code."
On or about August 5, 1994, petitioner mailed the
Comm ssioner a response to his letter. The response gave vague
answers to the questions set forth in the Conmm ssioner's letter

and did not explain in detail petitioner's proposed activities or

oper ati on.



On Septenber 20, 1994, the Conm ssioner mailed petitioner
anot her letter seeking specificity as to petitioner's
organi zation, activities, and operation. The letter explained
that the Conm ssioner needed specific information before he could
rul e that petitioner was exenpt fromtaxation under section
501(c)(3). The letter, citing and quoting Rev. Proc. 90-27, sec.
5.02, 1990-1 C B. 514, 515, stated:

"Exenpt status wll be recognized in advance of
operations if proposed operations can be described in
sufficient detail to permt a conclusion that the
organi zation will clearly neet the particular

requi renents of the section under which exenption is
clained. A nere restatenent of purposes or a statenent
that proposed activities will be in furtherance of such
purposes will not satisfy this requirenent. The

organi zation nmust fully describe the activities in
which it expects to engage, including the standards,
criteria, procedures or other neans adopted or planned
for carrying out the activities, the anticipated
sources of receipts, and the nature of contenpl ated
expenditures. Where the organi zation cannot
denonstrate to the satisfaction of the Service that its

proposed activities will be exenpt, a record of actual
operations may be required before a ruling or
determination letter will be issued. * * *" [Enphasis

added in the letter.]
The letter asked for specific information that the Conm ssioner
needed to rule on petitioner's request for exenption and |isted
t he nane and phone nunber of the person at the Internal Revenue
Service to contact with any questions.

By way of an undated letter to the Comm ssioner, petitioner
responded to the Conmmi ssioner's letter of Septenber 20, 1994.

This response was no nore informative than the prior response as
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to the specifics of petitioner's organi zation, activities, or
operation. The |atest response repeated many of the statenents
set forth on the prior response.

On Decenber 13, 1994, the Comm ssioner issued to petitioner
a 30-day letter reflecting the Comm ssioner's determ nation that
petitioner did not qualify under section 501(c)(3) because it
failed the operational test of section 1.501(c)(3)-1(c), Incone
Tax Regs. Approximately 1 nonth later, M. Tully, in his
capacity as petitioner's vice president, notified the
Comm ssi oner that petitioner was appealing that determ nation,
and approximately 6 nonths after that, M. Tully net with one of
the Comm ssioner's Appeals officers to discuss petitioner's case.
Shortly after this neeting, petitioner filed with the
Comm ssi oner an anmended Form 1023. As anended, petitioner's Form
1023 st at ed:

the primary purpose of the foundation, as stated inits

oroginal [sic] application for exenption, * * * [was]

anmended to read as foll ows:

"The primary purpose of the foundation will be to

raise funds for financially strap famlies living

within the imedi ate area of the foundation's base of

operation with all funds being adm nistered by other

| RS approved 501(c)(3) charitable organi zati ons such as

the Sal vation Army, United Way and the Catholic

Church".

* * * the foundation will limt its currect [sic] fund

raising activities to raising funds directly fromits

officers, directors and their imediate famlites
[sic], friends and busi ness associ at es.



The amended Form 1023 did not |ist specifics as to petitioner's
operations, including the manner in which petitioner would effect
its anmended primary purpose. The anmended Form 1023 di d not
address any safeguards agai nst private inurenent.
On April 9, 1996, the Comm ssioner mailed a letter to
M. Tully, in his capacity as petitioner's vice president,
expl aining that petitioner had not yet described its operations
in sufficient detail. The letter set forth four itens of
information that the Comm ssioner |acked as to petitioner
including a definition of the term"financially strap" as set
forth in the amended Form 1023.
By way of an undated letter, M. Tully responded to the
Comm ssioner's letter of April 9, 1996. The response was
general ly vague as to the information sought. As to the
definition of the term"financially strap”", the letter stated:
Thi s organi zation defines the term"financially
strap"” as a tenporary condition wherein the person, or
famly, under consideration is wthout "inmediate funds
in sufficient amount to provide the very necessities of
life for the present day, or week, at nost".
It is not to bail out any person or famly from
their current financial psoition [sic]. Rather, it is
a tenporary neans of relief that is intended to assi st
that person or famly in their inmediate need of foods
and or lodging for at |l east a day or two, perhaps a
week at the nost until they can get on relief or find
ot her assistance, if that be the case.
It is to make sure that the person or persons in

guestion do not have to go hungry over night or not
have a safe place to stay.
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I ncluded in this i medi ate need m ght be
consi dered a doctor appointnent for |ife threatening
si tuations.

On July 24, 1996, the Conmi ssioner issued to petitioner a
final adverse determnation letter. The letter stated:

Qur adverse determ nation was made for the foll ow ng
reason(s):

You did not neet the operational test under
section 1.501(c)(3)-1 of the Inconme Tax
Regul ations. In order to qualify under Code
section 501(c)(3), an organi zation nust be
bot h organi zed and operated exclusively for
one or nore purposes specified in that
section. You did not describe your proposed
activities in sufficient detail as required
by section 1.501(c)(3)-1 of the Regul ati ons.

Di scussi on

Respondent has determ ned that petitioner does not neet the
requi renents of section 501(c)(3). Petitioner nust prove this

determ nation wong. See Rule 217(c)(2)(A); Church By Mil, Inc.

v. Comm ssioner, 765 F.2d 1387, 1391 (9th Gr. 1985), affg. T.C

Meno. 1984-349; Church of Scientology v. Conmmi ssioner, 83 T.C

381, 491 (1984), affd. 823 F.2d 1310 (9th Gir. 1987). In order
for petitioner to do so, the adm nistrative record upon which
this case is to be decided must contain enough evidence to
support a finding contrary to the grounds set forth in the notice
of determ nation, and petitioner nust denonstrate the nerits of
its claimby at |east a preponderance of the evidence. See

Estate of Glford v. Conmmi ssioner, 88 T.C. 38, 51 (1987); see




also Rule 217(c)(2)(A); Fed. R Evid. 301. |If petitioner fails

to carry its burden, respondent will prevail. See Anerican Pipe

& Steel Corp. v. Comm ssioner, 243 F.2d 125, 126 (9th Cr. 1957),

affg. 25 T.C. 351 (1955); Rockwell v. Comm ssioner, 512 F. 2d 882,

885 (9th Gr. 1975), affg. T.C. Menp. 1972-133; Estate of Glford

v. Conm ssioner, supra at 51.

Section 501 provides in part:

SEC. 501(a). Exenption From Taxation.--An
organi zati on described in subsection (c) * * * shall be
exenpt fromtaxation under this subtitle unless such
exenption is denied under section 502 or 503.

* * * * * * *

(c) List of Exenpt Organizations.--The follow ng
organi zations are referred to in subsection (a):

* * * * * * *

(3) Corporations, and any conmmunity
chest, fund, or foundation, organized and
operated exclusively for religious,
charitable, scientific, testing for public
safety, literary, or educational purposes,
* * * no part of the net earnings of which
inures to the benefit of any private
shar ehol der or individual, no substanti al
part of the activities of which is carrying
on propaganda, or otherw se attenpting, to
i nfluence legislation, * * * and which does
not participate in, or intervene in * * * any
political canpaign on behalf of (or in
opposition to) any candidate for public
of fice.

Fromthis text, we understand that an organization is entitled to
exenpt status if it is organized and operated exclusively for

charitabl e purposes. See also sec. 1.501(c)(3)-1(a)(1), Incone
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Tax Regs. We al so understand that an organization that fails
this test does not qualify for exenpt status under section
501(c)(3). See also id.

Respondent focuses entirely on petitioner's failure to
satisfy its burden as to the operational test. So do we.
Section 1.501(c)(3)-1(c), Inconme Tax Regs., provides as follows
as to the operational test:

(c) Operational test.--(1) Primary activities. An
organi zation will be regarded as "operated exclusively”
for one or nore exenpt purposes only if it engages
primarily in activities which acconplish one or nore of
such exenpt purposes specified in section 501(c)(3).

An organi zation will not be so regarded if nore than an

i nsubstantial part of its activities is not in

furtherance of an exenpt purpose.

(2) Distribution of earnings. An organization is
not operated exclusively for one or nore exenpt

purposes if its net earnings inure in whole or in part
to the benefit of private sharehol ders or individuals.

* * *

Fromthe text of these regul ations, we understand that an
organi zation is not operated exclusively for one or nore exenpt
purposes if its net earnings inure in whole or in part to the
benefit of private sharehol ders or individuals. See sec.
1.501(c)(3)-1(c)(2), Income Tax Regs. The concept of private
i nurenent as expressed therein ensures that the organization
serves public rather than private interests. See Church of

Scientol ogy v. Conm ssioner, supra at 491. Tax exenption is a

matter of legislative grace; it is not a matter of right. See
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Christian Echoes Natl. Mnistry, Inc. v. United States, 470 F. 2d

849, 857 (10th Gr. 1972).
We have previously observed that the opportunity for abuse
is present when the affairs of an organization are controlled by

its creators who belong to the sane famly. See Bubbling Wl

Church of Universal Love, Inc. v. Commi ssioner, 74 T.C. 531, 535

(1980), affd. 670 F.2d 104 (9th G r. 1981). In such a situation,
therefore, we require an open and candid disclosure of all facts
beari ng upon the organi zation, its operations, and its finances
so that we may be assured that we are not sanctioning an abuse of
the revenue | aws by granting a clainmed exenption. See id.; see

also United Libertarian Fellowship, Inc. v. Conmni Ssioner,

T.C. Meno. 1993-116. Where such a disclosure is not nade, the
| ogical inference is that the facts, if disclosed, would show
that the taxpayer fails to neet the requirenents of section

501(c)(3). See Bubbling Well Church of Universal Love, Inc. V.

Commi ssi oner, supra at 535.

Petitioner |eaves us no choice but to draw such an inference
here. The record is devoid of sufficient docunentation or other
substantive information regarding petitioner's organization,
activities, or operations. What little information petitioner
did provide, pursuant to respondent's requests, was extrenely

vague and, in our view, sinply an attenpt by petitioner to avoid
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di scl osing the requested information. Petitioner has conpletely
failed to establish its entitlenent to tax-exenpt status.

We al so note that petitioner has failed to prosecute its
case properly.! Petitioner failed to file a brief, as ordered by
the Court and required by Rule 151, and it has failed to explain
its failure to do so. W have previously treated such inaction
by a party as an abandonnment of those issues not addressed. See

Calcutt v. Conmm ssioner, 84 T.C. 716, 721 (1985). W al so have

held that the failure to file a brief may justify the di sm ssal
of all issues as to which a taxpayer has the burden of proof.

See Stringer v. Conm ssioner, 84 T.C. 693, 708 (1985), affd.

wi t hout published opinion 789 F.2d 917 (4th G r. 1986).
We sustain respondent's determ nation. See also Larry D.

Bowen Fanmily Found. v. Conm ssioner, T.C. Mnpb. 1999-149, wherein

we reached the sane result based on an adm ni strative record that

was virtually identical to the adm nistrative record at hand; as

! Petitioner's representative, M. Tully, is no stranger to
litigation. He has filed cases in this Court on at |east three
prior occasions, see Tully v. Conm ssioner, an Oder of this
Court dated Jan. 8, 1998 (dism ssing the case for failure to
prosecute), vacated and remanded w t hout published opinion
164 F.3d 631 (9th Gr. 1998) (with instructions to dismss
petition for lack of jurisdiction); Tully v. Conm ssioner,

T.C. Meno. 1997-310, on appeal (9th Gr., July 29, 1997);

Qiver Famly Found. v. Comm ssioner, T.C Meno. 1997-220, he has
prosecuted or is prosecuting the appeal of two of these cases
before the Court of Appeals for the Ninth Crcuit, and he
prosecuted one case before a Federal District Court, see Tully v.
Kaply, 81 AFTR 2d 98-2125 (C.D. Cal. 1998).
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is true with the case here, M. Tully also forned the corporation

in Larry D. Bowen Fam |y Found. and was its representative before

this Court. Accordingly,

Decision will be entered

for respondent.




