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PANUTHOS, Chief Special Trial Judge: This case was heard

pursuant to the provisions of section 7463 of the Internal
Revenue Code in effect at the tinme the petition was filed.
Pursuant to section 7463(b), the decision to be entered is not
revi ewabl e by any other court, and this opinion shall not be

treated as precedent for any other case. Unless otherw se



- 2 -
indicated, all section references are to the Internal Revenue
Code, and all Rule references are to the Tax Court Rul es of
Practice and Procedure.

Thi s proceedi ng was comenced under section 6015 for review
of respondent’s determ nation that petitioner is not entitled to
relief fromjoint and several liability with respect to an
under paynent of Federal inconme tax reported on a joint tax return
filed with intervenor for 2000. The issue for decision is
whet her petitioner is entitled to i nnocent spouse relief under
section 6015(f).

Backgr ound

Sone of the facts have been stipulated and are so found.

The stipulations and the attached exhibits are incorporated by
reference. Petitioner resided in California at the tine the
petition was fil ed.

Petitioner and intervenor were married on Cctober 1, 1993.
Petitioner graduated from Dartnouth Coll ege with an undergraduate
degree and attended Wharton School of Business for 2 years but
did not conplete her degree. During 2000 petitioner worked for a
comercial real estate brokerage firmas an account executive
handl i ng donestic and international real estate transactions.

I n 2000 petitioner received income of $96, 386 from her
enpl oynment, and she had Federal incone tax of $11,708 withheld

from her wages.
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During the marriage intervenor was an investnent banker in
the real estate finance field. He was self-enployed during 2000.
| nt ervenor received a nonthly consulting fee of $12,500 during
2000, and his 2000 inconme was $152,600. At the tine, intervenor
believed that these nonthly paynents would be only a fraction of
his total conpensation for the year fromhis consulting work.
However, he did not receive the substantial yearend bonus that he
expected to receive. Federal incone tax was not withheld from
i ntervenor’s conpensation during 2000. Petitioner and intervenor
did not make quarterly estimated tax paynments for 2000. They had
not made estinmated tax paynments in previous years because
i ntervenor incurred deductible nedical expenses that offset his
i ncone.

Petitioner and intervenor filed a joint Federal incone tax
return for 2000. Petitioner provided intervenor with tax
information including income, w thhol ding, and business expenses
for the year, which she conpiled. Intervenor prepared the 2000
return using commercial tax software. Petitioner reviewed and
signed the return. The return reported total tax due of $37,471
and a $25, 763 underpaynent of tax. No remttance was nade with
the filing of the 2000 return.

Petitioner realized that no quarterly estimted tax paynents
had been nade only after the 2000 return was prepared but before

she signed it. Before petitioner signed the return, intervenor
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acknow edged to petitioner that the unpaid tax liability was
attributable to his self-enploynent incone and clainmed that he
did not have nobney to pay the tax at that tine. However,

i ntervenor set out, in handwitten notes wwth his financial
docunents, specific sources of funds that could be used to pay
the tax owed, including rental inconme fromthe marital residence
and a $10, 000 payrment relating to intervenor’s consulting
services. Despite intervenor’s statenents to the contrary,
petitioner believed that intervenor had sufficient funds to pay a
portion of the tax due. She further believed that intervenor
woul d enter into an installnment plan for the unpaid bal ance.
Petitioner knew that no paynent would be nmade toward the reported
under paynent at the tinme of filing.

During their marriage petitioner and intervenor experienced
financial difficulties. Intervenor had serious nedical problens
that made it difficult for himto work. Although petitioner
understood that intervenor’s 2000 incone was higher than in
previ ous years, she was aware of continued financi al
difficulties. Petitioner and intervenor borrowed noney from
petitioner’s parents in January 2001 to pay off credit card debt.
I n February 2001 intervenor’s consulting contract was not
renewed. By the spring of 2001 petitioner realized that the

couple could not maintain their current standard of |iving.
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However, in late 2001 intervenor listed his nonthly incone as
$25, 000 on | oan docunents.

Before filing the 2000 return in April 2001, intervenor had
told petitioner that he wanted a divorce, and they were in the
process of separating. Intervenor filed a petition for
di ssolution of marriage on May 29, 2001, listing the date of
separation as April 1, 2001. On approximately June 15, 2001,
petitioner and her son noved out of the marital residence, a
4, 000-square-foot house in Pacific Palisades, California.
| nt ervenor purchased the residence before his 1993 marriage to
petitioner. Petitioner and intervenor had resided at the
resi dence since 1998. Petitioner and intervenor refinanced the
residence during the marriage, giving petitioner a conmunity
property interest in the residence. Petitioner and intervenor
had an agreenent that they would both vacate the narital
residence in order to rent the property. Intervenor |isted
rental income fromthe property in his handwitten notes as a
potential source of funds to pay the 2000 tax liability.
However, intervenor did not nove out of the marital residence,
and it was not rented. There is evidence in the record that the
rent was set at an above-market rate and intervenor refused to

| ower the rent.
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Upon noving out of the marital residence, petitioner noved

into a nearby rental property in Pacific Palisades. 1In My 2001
petitioner began being paid on a conm ssion-only basis and no
| onger received a nonthly salary. As a result, her annual incone
decreased dramatically. In January 2004 petitioner determ ned
that she could no | onger neet the high costs of living in the Los
Angel es area and decided to nove to a place with a | ower cost of
living. Petitioner chose to nove to the Lake Tahoe area because
she could live with her parents rent free tenporarily.
Petitioner and her son lived with her parents for approximately 1
year. Thereafter, she noved into two different rental apartnents
before noving into a carriage house on her parents’ property at a
rent of $1,000 per nonth in addition to an obligation to provide
caretaking services. Enploynent opportunities in the Lake Tahoe
area were limted for sonmeone with petitioner’s experience as a
commercial real estate broker. At tinmes petitioner worked three
part-tinme jobs because of the seasonal nature of enpl oynent
opportunities in the Lake Tahoe area. Petitioner’s current
income i s nodest, and she often struggles to neet her nonthly
living expenses. At tinmes she has borrowed from her parents to
pay |living expenses. During this time petitioner did not receive

court-ordered child support paynments fromintervenor



- 7 -

Throughout their marriage, petitioner and intervenor
general |y mai ntai ned separate bank accounts. Neither spouse had
access to the other’s account records. Intervenor had sone
account statenents mailed to a post office box rather than the
marital residence. Petitioner and intervenor divided |iving
expenses, which they paid fromtheir separate accounts, and
performed regul ar accountings to reconcil e expenses paid by each
spouse. For the nost part, intervenor paid the nortgage, real
estate taxes, and mai nt enance expenses associated with the
marital residence. Petitioner paid for child care costs,
utilities, food expenses, and other personal |iving expenses. At
tinmes petitioner had to make the nortgage paynment when intervenor
di d not have sufficient funds to do so.

Petitioner incurred attorney’'s fees in excess of $1 million
during the divorce proceedi ngs, including nore than $500, 000 from
a 10-day trial. Petitioner borrowed noney from her parents to
pay alnost all of the |legal fees. During the course of the
di vorce proceedi ngs intervenor repeatedly di sobeyed court orders
and interfered with the ordered sale of the marital residence,
the couple’s principal community asset. Intervenor interfered
with the marketing of the marital residence, including refusing
to sign a listing agreenent, renting the property w thout
petitioner’s consent, disconnecting utilities in violation of a

court order, interfering with petitioner’s access to the
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residence, failing to provide keys to the property, failing to
tinmely advise petitioner of water damage sustained by the
property and the cost of repairs, and residing in the residence
in violation of a court order. Because of intervenor’s

m sconduct, petitioner had to seek intervention fromthe famly

| aw court on numerous occasions. As a result of intervenor’s
actions, the court inposed on hima $50,000 sanction to be paid
to petitioner.

A divorce judgnent, dated May 20, 2006, awarded an
equal i zati on paynent of $490,685 to petitioner. The equalization
paynent included, anong ot her adjustnents, $295,424 for a
property settlenment relating to the marital residence, $50,000 in
sanctions agai nst intervenor, and $97,241.82 for child support
arrearage and interest. The divorce proceeds were distributed to
pay existing debt obligations of petitioner, principally to
rei nburse her parents for attorney’'s fees relating to the divorce
proceedi ngs and to pay outstanding legal bills. None of the
equal i zati on paynent was distributed directly to petitioner. The
di vorce court retained jurisdiction over the 2000 tax liability
pendi ng resolution of this case. Thus, the divorce court
reserved the right to allocate the 2000 tax liability between the
former spouses as part of the divorce settlenent if innocent

spouse relief is not granted to petitioner.
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On January 16, 2002, petitioner filed Form 8857, Request for
| nnocent Spouse Relief. On June 20, 2005, respondent issued a
notice of determ nation denying petitioner’s claimfor innocent
spouse relief. The notice of determ nation does not state the
basis for the denial of relief. A prelimnary letter dated
Novenber 29, 2002, denied relief on the ground that petitioner
did not have a reasonable belief that intervenor would pay the
tax owed. The “appeal s case nenp” recomrended agai nst relief
based prinmarily on petitioner’s expected recei pt of over $500, 000
fromthe divorce. The Appeals neno stated that the request for
i nnocent spouse relief should be reconsidered if there was a
significant change in that nonetary award, which was on appeal by
intervenor. The Appeals neno did not consider the effect of
petitioner’s outstanding |legal bills.

Di scussi on

Cenerally, married taxpayers may elect to file a joint
Federal inconme tax return. Sec. 6013(a). After making the
el ection, each spouse is jointly and severally liable for the
entire tax due for that year. Sec. 6013(d)(3); Butler v.

Comm ssioner, 114 T.C 276, 282 (2000). A spouse may seek relief

fromjoint and several liability under procedures set forth in
section 6015. Sec. 6015(a).
Under section 6015(a), a spouse may seek relief fromjoint

and several liability under section 6015(b) or, if eligible, may
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allocate liability according to provisions set forth in section
6015(c). |If a taxpayer does not qualify for relief under section
6015(b) or (c), the taxpayer may seek equitable relief under
section 6015(f). Section 6015(f) confers on the Secretary
discretion to grant equitable relief to taxpayers where “it is
inequitable to hold the individual liable for any unpaid tax or
any deficiency (or any portion of either)”. Petitioner contends
that she is entitled to innocent spouse relief under section
6015(f) for 2000.

Except as otherw se provided in section 6015, the taxpayer
bears the burden of proving that he or she is entitled to section

6015 relief. Rule 142(a); At v. Conm ssioner, 119 T.C 306, 311

(2002), affd. 101 Fed. Appx. 34 (6th Gr. 2004). In previous
cases, we have applied an abuse of discretion standard of review

for the Comm ssioner’s denial of equitable relief under section

6015(f). Washington v. Conmm ssioner, 120 T.C. 137, 146 (2003);

Cheshire v. Comm ssioner, 115 T.C. 183, 198 (2000), affd. 282

F.3d 326 (5th Cr. 2002). W do not address the standard of
review i ssue because the standard applied would not affect the
result.

As directed by section 6015(f), the Comm ssioner has
prescri bed procedures for determ ning whether a spouse qualifies

for relief under that subsection. The applicable provision is
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found in Rev. Proc. 2000-15, 2000-1 C. B. 447.!' Respondent adnits
that petitioner has satisfied the seven threshold conditions for
consideration of a request for innocent spouse relief under
section 6015(f) set forth in Rev. Proc. 2000-15, sec. 4.01, 2000-
1 C.B. at 448. Intervenor has not raised any issues wth respect
to these threshold conditions. Accordingly, we find that
petitioner has satisfied the threshold requirements for
consideration of a request for innocent spouse relief under
section 6015(f).

Rev. Proc. 2000-15, sec. 4.02, 2000-1 C. B. at 448, provides
a safe harbor for section 6015(f) relief. The Appeals neno did
not specifically analyze whether petitioner qualified for relief
under the safe harbor. Because we find below that petitioner is
entitled to relief under an alternative provision of Rev. Proc.
2000- 15, supra, we have not consi dered whether petitioner
satisfies the requirenents of the safe harbor.

Rev. Proc. 2000-15, sec. 4.03, 2000-1 C. B. at 448-449,
provides a list of positive and negative factors for determ ning
whether to grant equitable relief under section 6015(f).

According to the revenue procedure, no single factor is

1 This revenue procedure was superseded by Rev. Proc. 2003-
61, 2003-2 C.B. 296, which is effective for requests for relief
filed on or after Nov. 1, 2003, or for requests for relief
pendi ng on Nov. 1, 2003, for which no prelimnary determ nation
| etter has been issued as of Nov. 1, 2003. Id. sec. 7, 2003-2
C.B. at 299. The prelimnary determnation letter denying relief
was issued in this case on Nov. 29, 2002.
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determ native, all facts are to be considered and wei ghed
appropriately, and the list of factors is not intended to be

excl usi ve. ld.; see Jonson v. Conm ssioner, 118 T.C. 106, 125

(2002), affd. 353 F.3d 1181 (10th G r. 2003).

| . Factors Agai nst Reli ef

We first review the six factors weighing against relief, as
|isted under Rev. Proc. 2000-15, sec. 4.03(2), 2000-1 C.B. at
449.

A Attributable to Nonrequesti ng Spouse

The unpaid tax is attributable to self-enploynment incone
earned by the nonrequesting spouse and resulted fromthe failure
to make estimated tax paynents on such inconme. Tax liability
attributable to petitioner’s 2000 i ncone was satisfied through
wi t hhol di ng on her wages. This factor does not support denial of
relief.

B. Knowl edge or Reason To Know

The general rule for reported but unpaid tax liability is
that the requesting spouse’s know edge or reason to know at the
tinme the return was signed that the tax would be unpai d wei ghs
agai nst granting innocent spouse relief. 1d., sec. 4.03(2)(b).
The requesting spouse nust establish that: (1) She did not know
or have reason to know at the tine she signed the return that the
reported tax liability would not be paid, and (2) it was

reasonabl e to believe that the nonrequesting spouse would pay the
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reported tax liability. Ogonoski v. Conm ssioner, T.C Meno.

2004-52; Rev. Proc. 2000-15, sec. 4.03(2)(b).
Typically, in the case of a reported but unpaid tax
ltability, the relevant knowl edge is that the tax would not be

paid when the return was signed. Merendino v. Conmm ssioner, T.C

Meno. 2006-2. Petitioner knew that no remttance was nmade with
the 2000 return. Thus, she knew that the tax would not be paid
when the return was filed. However, she argues that she
reasonably believed, at the tinme she signed the return, that
i ntervenor would pay the 2000 tax liability at sone point on the
basi s of assurances that intervenor made to her before she signed
the return. During the preparation of the 2000 return intervenor
listed specific sources of funds to be used for paynent of the
reported tax, including rental income fromthe marital residence
and an expected paynent relating to his consulting activities.
We do not find credible intervenor’s testinony denying that he
made any assurances or representations to petitioner concerning
his responsibility to pay the tax due. Petitioner and intervenor
took steps to rent the marital residence in 2001, although this
pl an was not acconplished because of circunstances out of
petitioner’s control.

It woul d appear to be reasonable to consider anticipated
paynments to be nmade after the return is filed to determ ne

whet her a requesting spouse had know edge or reason to know t hat
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the tax would not be paid. See Banderas v. Comm ssioner, T.C

Meno. 2007-129 (“a reasonable belief that taxes would be paid
must at mnimumincorporate a belief that funds would be on hand
within a reasonably pronpt period of tine”.) Petitioner signed
the return with a reasonabl e belief that the tax would be paid
out of the rental income and intervenor’s consulting incone.
Petitioner and intervenor maintained separate bank accounts, and
petitioner did not have access to intervenor’s bank records.

Thus, she could not conpletely know intervenor’s financial
condition. Nevertheless, she believed that he had sufficient
funds to make a partial paynment of the tax at the time of filing
(al t hough she knew no paynent was remtted with the return). The
record confirnms that intervenor had funds avail abl e at and around
that time to pay the tax liability.

Even though petitioner knew that the reported tax liability
was not paid upon the filing of the return, we find that she
reasonably believed that the tax would be paid at sonme point.

G ven the counterbal anci ng nature of her know edge, we find that
this factor is neutral in our consideration of whether relief
shoul d be grant ed.

C. Si gni fi cant Benefit

The record does not indicate that petitioner significantly
benefited (beyond normal support) fromthe unpaid tax liability.

To determ ne whet her the requesting spouse received a significant



- 15 -

benefit fromthe unpaid tax, we determ ne whether the taxpayers
were able to make expenditures that they otherw se could not have
made and that were inportant to the requesting spouse. Krasner

v. Comm ssioner, T.C Meno. 2006-31. Intervenor argues that

petitioner benefited because he continued to pay the nortgage on
the marital residence and petitioner benefited from appreciation
in the residence. The Appeals neno found that petitioner
significantly benefited fromthe unpaid tax for this reason.
There is no evidence in the record that petitioner and
i ntervenor acquired any assets or incurred unusual or |avish
expenses for petitioner’s benefit during 2000. Petitioner
apparently left the marriage with no assets or investnents beside
her interest in the marital residence. Although the marital
resi dence was | arge, paynent of the nortgage does not provide a
basis for finding a significant benefit to petitioner beyond
normal support. The unpaid tax represents only 4 nonths of
nort gage paynents; appreciation of the residence does not
constitute a benefit beyond normal support. Petitioner noved out
of the residence shortly thereafter and began living in a nore
nodest fashion. There is no indication that the residence, which
i ntervenor purchased before his marriage, was inportant to

petitioner. This factor does not support denial of relief.
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D. Lack of Econonic Hardship

The fact that the requesting spouse will not suffer economc
hardship from paynent of the tax liability wei ghs agai nst
granting relief. Rev. Proc. 2000-15, sec. 4.03(2)(d).

Conversely, the presence of econom ¢ hardship favors granting
relief. 1d., sec. 4.03(1)(b), 2000-1 C.B. at 448-449. Economc
hardshi p occurs where the requesting spouse would not be able to
pay reasonable basic living expenses if liability for the tax

were inposed. Butner v. Comm ssioner, T.C Meno. 2007-136. In

determ ning a reasonabl e anount for basic living expenses, the
Court considers, anong other things: (1) The taxpayer’s age,
enpl oynent status and history, ability to earn, and nunber of
dependents; (2) an anount reasonably necessary for food,

cl ot hi ng, housi ng, nedical expenses, transportation, current tax
paynments, and expenses necessary to the taxpayer’s production of
incone; (3) the cost of living in the taxpayer’s geographic area;
(4) the amount of property avail able to pay the taxpayer’s
expenses; (5) any extraordinary circunstances; i.e., special
educati on expenses, a nedical catastrophe, or a natural disaster;
and (6) any other factor bearing on econom c hardship. See sec.
301.6343-1(b)(4)(1i1), Proced. & Adm n. Regs. Consideration of
uni que circunstances of the requesting spouse is appropriate in

det erm ni ng whet her she would suffer an economi c hardship if
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relief is denied. Sec. 301.6343-1(b)(4)(i), Proceed. & Adm n.
Regs.

At the tinme of trial petitioner struggled to pay basic
living expenses. Petitioner submtted Form 433-A, Collection
I nformation Statenent for Wage Earners and Sel f - Enpl oyed
| ndi vi dual s, to respondent on April 8, 2005. The formlisted no
assets but checking accounts with nom nal bal ances and a 1992
used car. The formalso listed nonthly |iving expenses that
exceeded nonthly inconme. The parties have not disputed that
t hese anmounts are reasonabl e.

| ntervenor argues that petitioner would not suffer economc
har dshi p because she received nearly $500,000 fromthe divorce.
| nt ervenor argues that she chose to use the noney to pay her
|l egal bills and could have paid the 2000 tax liability instead.
The Appeals nmeno relied on the divorce distributionto find a
| ack of econom c hardship and did not take into account
petitioner’s extraordinary legal bills. There is evidence in the
adm nistrative record that petitioner’s legal bills total ed
$650, 000 as of April 2004.

First, we note that nearly $100, 000 of the equalization
paynment was to conpensate for intervenor’s failure to provide
child support for his son. In addition, we find that it is
appropriate to consider petitioner’s legal fees in determning

her ability to nmeet her basic living expenses. The extraordinary
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| egal fees resulted fromthe contentious nature of the divorce
and the division and sale of the marital residence. Section
301.6343-1(b)(4), Proced. & Adm n. Regs., expressly authorizes
the consideration of extraordinary circunstances faced by the
t axpayer and any other factor bearing on econom ¢ hardship.
Taxpayers are not required to choose anong which debt to pay for
determ ni ng econom ¢ hardship, as intervenor contends. Rather,
the question is whether the I egal fees may be taken into account
to determ ne whether petitioner can neet her basic |iving
expenses. Under the facts of this case, the |l egal fees would
pl ace a significant burden on petitioner’s ability to neet her
Iiving expenses. Accordingly, we find that petitioner would
suffer an economc hardship if liability for the 2000 tax is
i nposed. This factor does not weigh against relief.

E. Nonconpl i ance Wth Federal |ncome Tax Laws

The requesti ng spouse nust make a good faith effort to
conply with Federal incone tax laws in the years after the year
for which relief is requested. Rev. Proc. 2000-15, sec.
4.03(2)(e). Al though there were all egations of nonconpliance in
earlier years, petitioner has conplied with her tax obligations
for years after 2000. Accordingly, this factor does not support

deni al of relief.
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F. Requesti ng Spouse’'s Legal vligation

The famly law court has retained jurisdiction over the
di vorce proceedi ng pending the outcone of this case. Since it
has not ruled on this issue, petitioner remains |liable for the
unpaid tax. This factor does not support denial of relief.

1. Factors in Favor of Relief

We next review the followi ng six factors, as |listed under
Rev. Proc. 2000-15, sec. 4.03(1), 2000-1 C.B. at 448-449 to
eval uate whether petitioner is entitled to equitable relief under
section 6015(f).

A. Marital Status

Petitioner and intervenor are divorced. This factor is in
petitioner’s favor.

B. Econom ¢ Har dship

For the reasons stated above, we conclude that petitioner
woul d experience econom c hardship if section 6015(f) relief were
denied. Accordingly, this factor favors granting relief.

C.  Abuse

Petitioner did not contend that she was subject to abuse.
This factor does not apply.

D. No Know edge or Reason To Know

For the reasons stated above, we find that although she knew

no remttance was nmade upon the filing of the 2000 return,
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petitioner had a reasonable belief that the tax would be paid at
sone point. This factor is neutral.

E. Nonr equesti ng Spouse’'s Legal bligation

As expl ai ned above, intervenor does not have a |egal
obl i gation under the divorce decree to pay the outstanding tax
liability. This factor favors granting relief.

F. Attributable to Requesti ng Spouse

As stated above, the unpaid tax was attributable to
intervenor’s self-enployment inconme. This factor favors relief.

Concl usi on

Upon consi deration of the entire record, we hold that
petitioner is entitled to relief fromjoint and several liability
under section 6015(f).

Petitioner’s know edge that the reported tax was not paid
upon filing of the return is the only factor that potentially
wei ghs agai nst the granting of relief in this case. The
significance of that know edge is | essened by petitioner’s
reasonabl e belief that intervenor would pay the tax at sone
point. Although it is unclear whether it is appropriate to
consi der paynents nmade after the filing of the return, this
factor al one does not support the denial of innocent spouse
relief. “[When the factors in favor of equitable relief are
unusual ly strong, it may be appropriate to grant relief under

8§ 6015(f) inlimted situations where a requesting spouse knew or
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had reason to know that the liability would not be paid’. Rev.
Proc. 2000-15, sec. 4.03(2)(b). Accordingly, we hold that
petitioner is entitled to relief fromjoint and several liability
for 2000 under section 6015(f).

To reflect the foregoing,

Deci sion will be entered

for petitioner.




