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Bis an S corporation involved in the business of
yacht chartering. P, the sole sharehol der of B,
clai med | osses passed through fromB. R disallowed P's
| osses on the ground that B's activity was not engaged
in for profit.

1. Held: B s yacht chartering activity was not
engaged in for profit wthin the nmeaning of sec. 183,
. R C.

2. Held, further, sec. 6653(a), |I.R C., addition
to tax is not sustained against P.

3. Held, further, sec. 6661, |I.R C, addition to
tax i s sustained against P.
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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON
HALPERN, Judge: By notice of deficiency dated March 17,
1994, respondent determ ned deficiencies and additions to tax
agai nst petitioner as foll ows:

Additions to Tax

Sec. Sec. Sec.
Year Deficiency 6653(a) (1) (A) 6653(a)(1)(B) 6661
1986 $32, 153 $1, 608 L ---
1987 53, 585 2,679 . $13, 396

1 50 percent of interest due on deficiency anount.

Unl ess otherw se indicated, all section references are to
the Internal Revenue Code in effect for the years in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedur e.

After concessions by the parties, the issues remaining for
decision are: (1) Wether petitioner may deduct | osses incurred
by his wholly owned S corporation, Ballard Marine, Inc. (Ballard
Marine), in its operation of its yacht chartering business, or
whet her such deductions are nondeducti bl e because they were
incurred in an activity not engaged in for profit wthin the
meani ng of section 183(a), and (2) whether petitioner is |liable
for the additions to tax determ ned by respondent.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.

The stipulations of fact filed by the parties and attached

exhibits are incorporated herein by this reference.
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At the tinme of filing the petition, petitioner resided in

Phi | adel phi a, Pennsyl vani a.

Petitioner

During 1986 and 1987, petitioner was a managi ng director of
an i nvestnent banking firm(the firnm). In August 1986, a nmmjor
portion of the firmwas sold and, as a result thereof, petitioner
received in excess of $2 mllion.

Prior to the fornation of Ballard Marine, discussed infra,
petitioner did not participate in boating for recreation. He had
no experience as a seaman or with the nechani cal operation of
yachts, and he had very little personal experience in boating.
Prior to 1986, he was not a nenber of any yacht cl ub.

Petitioner becane interested in yacht chartering as a result
of his activities in arranging entertainment for clients and
ot hers connected with the firm

Fromlate 1985 to the mddle of 1986, petitioner visited
numer ous boat shows. At those boat shows, vendors descri bed
yacht investnent plans.

Prior to formng Ballard Marine and causing it to purchase a
boat, petitioner did not prepare a formal business plan. He did
consi der the econom cs of the yacht chartering business, as
follows: He planned to spend approxi mately $250, 000 on a boat.
He believed that many operating costs (e.g., captain, crew, and

fuel) would be paid by the charterer. He assuned that charterers
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woul d be forthcomng and wlling to pay a | arge enough daily
charter fee so that he would break even on his investnent with
the boat being chartered only 3 to 5 days a nonth.

Petitioner made his Federal inconme tax returns for 1986 and
1987 on the basis of a cal ender year.

Bal |l ard Mari ne

Ball ard Marine, a Maine corporation, was organi zed on
Septenber 2, 1986. The articles of incorporation of Ballard
Marine fail to state any purpose for which the corporation was
organi zed. Petitioner was the sole initial director of the
corporation. The initial officers of Ballard Marine were a
president and a treasurer. Petitioner was appointed to both
offices. Ballard Marine elected to be an S corporation wthin
t he neani ng of section 1361(a). Ballard Marine's election to be
an S corporation was effective for its first taxable year
Ballard Marine is a cal ender year taxpayer.

By contract dated October 17, 1986, Ballard Marine purchased
a 49-foot, MYy MK I Il CGulfstar notor yacht (the yacht) for a total
contract price of $300,000. Ballard Marine also paid a Florida
sal es tax of $15,000. Ballard Marine financed $175, 000 of the
purchase price of the yacht wth a bank | oan. The yacht was
delivered to Ballard Marine on Qctober 23, 1986, in Annapolis,
Mar yl and.

In connection with Ballard Marine s purchase of the yacht,

Ballard Marine, or petitioner, consulted with | egal counsel.
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Ball ard Marine hired Walter Schintzius (Schintzius), a yacht
broker, for advice on, anong other things, the operating
characteristics of the yacht, its acceptability as a charter
boat, and its residual value. Schintzius did not advise
petitioner on the day-to-day operations or econom cs of a yacht
chartering business.

Bal | ard Mari ne obtained i nsurance agai nst various risks
associated wth operating the yacht.

On January 26, 1987, the U S. Coast Cuard issued a
certificate of docunentation with respect to the yacht, which
shows that the vessel was then docunented for pleasure use.

Fl ori da

In late October 1986, Ballard Marine hired Captain George
Newman ( Newman), owner of Newmran Marine Services (Newran Marine),
to nove the yacht from Annapolis, Maryland, to the Lighthouse
Poi nt Yacht C ub (Lighthouse Point), Lighthouse Point, Florida.

In 1987, petitioner purchased |and in Lighthouse Point,

Fl orida, on which he eventually built a house for his own use.
Bal l ard Marine also hired Newran to oversee both the
outfitting of the yacht and its maintenance and repair while it
was in Florida. Newran was not engaged in the charter business

in 1986 or 1987.

On Decenber 3, 1986, Ballard Marine noved the yacht to the

Boca Raton Resort and C ub, which is in southern Florida, and

which was the site of a neeting of the Securities Industry
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Association. Petitioner attended that neeting. A colleague of
petitioner’s fromthe firmhad reserved the yacht for his use on
t he eveni ng of Decenber 3, 1986. However, that individual
cancel ed the reservation.

Wil e at the Boca Raton Resort and O ub, the yacht was
visited by Betty Corson (Corson), a yacht charter agent whom
petitioner had known for sone tinme and through whom petitioner
had chartered yachts in connection with his enploynment or his
work with the Securities Industries Association.

From Decenber 1986 through April 1987, petitioner contacted
ot her charter agents and several individuals and informed them of
the availability of the yacht for charter. By nenorandum dated
April 15, 1987, petitioner offered a 25-percent discount on
charters to certain colleagues at the firm In April 1987
Ball ard Marine had printed 3,550 brochures describing the yacht
and stating that it was available for charter. Brochures were
sent to Corson and ot hers.

Bal l ard Marine offered the yacht for bareboat charter.

Under that arrangenent, the chartering party charters the boat
and i ndependently contracts for a captain and crew. Sonetinmes
the chartering party will be qualified to operate the boat and
may not need a captain or crew. Effective May 1, 1987, the

bar eboat charter rates for the yacht were as foll ows:
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Bar eboat Charter Rates?

Chesapeake Bay Fl ori da/ Bahanas

Seven day week? $3, 000 $3, 200
(7 days/ 6 nights)

Fi ve day week? 2,500 2,750
(5 days/ 4 nights)

Weekends? 1, 100 1, 300
(2 days/1 night)

Day Rates?® 600 700
% Day?® 400 450
Hour | y3 175 200

! Excl udes cost of fuel, dockage, and stores.

2 Limted to a party of four.

3 Limted to a party of six.
Those rates were within 5 to 10 percent of the rates set by

Ball ard Marine during the preceding 5 or 6 nonths that it held
the yacht out for charter, and those rates were not changed
during the remainder of tinme that Ballard Marine owned the yacht.
Petitioner was accorded a di scount of 40 percent when he
chartered the yacht fromBallard Marine.

On May 13, 1987, an entity naned Gul fcoast Farns chartered
the yacht for the stated rate of $3,200 a week for a 7-day trip
to Key West, Florida.

No other charters were made before the yacht was noved north
at the end of May 1987, except that petitioner used the yacht on
three occasions. Petitioner was expected to pay for his use of

the yacht. Petitioner did not pay for his 1987 use of the yacht

until sonetine in 1988.



Mar yl and
On May 24, 1987, Newman noved the yacht from Li ght house

Point to Mears Great Oak Landing, which is in Maryland and on the
Chesapeake Bay. He returned the yacht to Li ghthouse Point on
Oct ober 5, 1987.

Mears Great Cak Landing is 2-1/2-hours travel tine, by car,
frompetitioner’s honme in Philadel phia.

Petitioner arranged with an individual, David Hart (Hart) to
mai ntai n and keep up the yacht while it was at Mears Geat Qak
Landing. Hart was to try and obtain charters. At Mears G eat
Cak Landing there was a neeting center with approxi mately
30 roonms and a 9-hole golf course. The yacht was the only yacht
for charter at Mears Geat Oak Landing. The neeting director at
Mears Great QOak Landi ng, and possi bly other neeting center
personnel, also were asked to try and obtain charters.

Except for use nade by petitioner of the yacht, there were
no charters of the yacht during the tine it was at Mears G eat
Cak Landing. Petitioner nmade substantial use of the yacht on
weekends. Petitioner paid for his use of the yacht in 1988.

Fl ori da

After the yacht was returned to Florida in October 1987, no

use of it was made by anyone other than petitioner.

Trade-In of the Yacht and Term nati on of Charter Business

In January 1988, Ballard Marine di sposed of the yacht in a

transacti on whereby it acquired another boat, a 56-foot Hatteras
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flying bridge notor yacht (the second yacht). Ballard Marine
agreed to pay $530,000 for the second yacht, but was credited
wi th $300,000 as the trade-in value of the yacht.
Bal | ard Mari ne was not successful in chartering the second
yacht. Sonetinme in 1988, Ballard Marine termnated its charter
oper ati ons.

Books and Records:; Ballard Marine's Tax Returns

Petitioner kept records of Ballard Marine' s income and
expenses on a conputer. Petitioner opened a bank account for
Ballard Marine. Ballard Marine obtained oil conpany credit cards
inits owm nane. It dealt inits ow nane with the power conpany
in Florida. It had its own stationery.

Bal l ard Marine nmade returns of incone for 1986 and 1987 on
Fornms 1120S, U.S. Inconme Tax Return for an S Corporation. On
those forns, Ballard Marine reported the follow ng itens of

i nconme and deducti on:

1986 1987
G oss i ncone $ 0 $13, 982
Deduct i ons:
| nt er est 2,439 16, 175
Depreci ati on 54, 806 80, 383
| nsur ance 3, 465 3,210
Legal fees 307 ---
Consul ting
f ees 5,170 ---
Transport
crew fuel 5 171 18, 267
Moor i ng/
docki ng 2,281 8, 001
M scel | aneous 50 2, 865
Tel ephone &
utilities --- 1, 084

Repai rs and
mai nt enance --- 10, 251



Advertising and

pronotion --- 4,435
Pr of essi onal fees --- 3,422
| ncone (| oss) ($73, 689) ($134, 111)

Barry M Strauss (Strauss), the managing principal of
Barry M Strauss Associates, Ltd. (Associates), is a tax attorney
and C.P. A specializing in advising investnment bankers in
accounting, tax, and financial matters. Ballard Marine' s Federal
incone tax returns for 1986 and 1987 were prepared by an enpl oyee
of Associ at es.

Petitioner’s Tax Returns

Petitioner made returns of incone for 1986 and 1987 on
Forms 1040, U.S. Individual Income Tax Return. On those forns,
petitioner reported | osses fromBallard Marine in the amounts of
$73, 689 and $134, 111, respectively.

Petitioner’s Federal inconme tax returns for 1986 and 1987
were prepared by an enpl oyee of Associ ates.

Strauss had cone to represent petitioner in 1984, when the
firmretai ned Associates to either prepare or review the tax
returns of managing directors to assure that all tax matters were
properly reported by them Associates was so retained in order
to avoid having the firmenbarrassed either by the Securities and
Exchange Comm ssion or the general nedia on account of the tax
probl ens of managi ng directors.

Not an Activity Engaged In for Profit

Ballard Marine's activity of holding the yacht for charter

was not an activity engaged in for profit.



- 11 -

Neqgl i gence; Subst anti al Under st at enent

No portions of petitioner’s underpaynents for 1986 and 1987
were due to negligence.
The principal purpose of Ballard Marine was not tax
avoi dance.
OPI NI ON

| nt r oducti on

Under section 1366, a shareholder in an S corporation is
entitled to take into account his or her pro rata share of the
corporation’s | osses. See sec. 1366(a). Ballard Marine was an S
corporation for 1986 and 1987, and we nust determ ne the extent
of Ballard Marine s allowable | osses for those years.

Respondent’ s expl anation for her adjustnments wth respect to
those losses is that they were incurred in an activity not
entered into for profit. Respondent has al so determ ned
additions to tax as set forth above.

1. Defi ci enci es

A. Section 183--For-Profit Requirenent

Section 183(a) provides:

In the case of an activity engaged in by an individual
or an S corporation, if such activity is not engaged in
for profit, no deduction attributable to such activity
shall be all owed under this chapter except as provided
in this section.

Section 183(c) provides:
For purposes of this section, the term*®activity not

engaged in for profit” neans any activity other than
one with respect to which deductions are all owable for
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t he taxabl e year under section 162 or under paragraph
(1) or (2) of section 212.

The question we nmust decide is whether Ballard Marine's
activity wwth regard to holding the yacht for charter (the
charter activity) constituted an activity “not engaged in for
profit”.

B. Actual and Honest Profit Objective

An activity is engaged in for profit if the taxpayer has an

“actual and honest objective of making a profit.” Keanini v.

Commi ssioner, 94 T.C. 41, 46 (1990). “Although the section 183

analysis with respect to the activities of a subchapter S
corporation is applied at the corporate |level, section 1.183-
1(f), Income Tax Regs., * * * [a taxpayer’s] intent is
attributable to his wholly owned subchapter S corporation.”

Sousa v. Conmm ssioner, T.C Meno. 1989-581. Mreover, although

t he expectation of profit need not be reasonable, it nust be

shown that a bona fide profit objective did exist. Golanty v.

Comm ssioner, 72 T.C. 411, 425-426 (1979), affd. w thout

publ i shed opinion 647 F.2d 170 (9th Gr. 1981); sec. 1.183-2(a),
| ncone Tax Regs. Profit in this context neans econom c profit,

i ndependent of tax savings. Hulter v. Comm ssioner, 91 T.C 371

393 (1988). \Whether Ballard Marine engaged in the charter
activity wwth the requisite profit objective is a question of
fact to be determned fromall the facts and circunstances;

petitioner bears the burden of proof. Rule 142(a); Keanini V.
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Conmi ssi oner, supra at 46; Golanty v. Commi ssioner, supra at 426;

sec. 1.183-2(a), Incone Tax Regs.

Section 1.183-2(b), Inconme Tax Regs., provides a
nonexcl usive list of factors to be considered in determning
whet her an activity is engaged in for profit. No single factor

is determ nati ve. Keani ni v. Conmi ssioner, supra at 47; Taube v.

Commi ssioner, 88 T.C. 464, 479-480 (1987); sec. 1.183-2(h),

| ncome Tax Regs.

Taking into account the factors set forth in section 1.183-
2(b), Incone Tax Regs., and based on the record as a whole, we
conclude that the charter activity was not an activity entered
into for profit, and we have so found.

C. Petitioner Had No bjective To Make a Profit

The regul ati ons provide that “Although a reasonable
expectation of profit is not required, the facts and
ci rcunst ances nust indicate that the taxpayer entered into the
activity * * * with the objective of making a profit.” Sec.
1.183-2(a), Incone Tax Regs.

We concl ude that, although petitioner certainly would have
liked Ballard Marine to make a profit, that was not his objective
in organizing and operating Ballard Mrine.

In determning petitioner’s objective in organizing and
operating Ballard Marine, we have the benefit of neither a
statenent of corporate purpose (in Ballard Marine's articles of

i ncorporation) nor a formal business plan. Nevertheless,
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petitioner has made clear his business plan: Buy an asset (a
yacht) that he hoped would retain its value and | ease (charter)
it out for short periods at rates that wll quickly return the
capital cost of the asset. |Indeed, petitioner proposes that we
find as facts the foll ow ng:

Petitioner was an expert at the Firmin designing

i nvestnent prograns for the short-termutilization of

capital assets at |lease rates equal to a high

percentage of their initial cost. * * *

Petitioner noted significant simlarities between the

yacht charter business and these prograns in that they

both invol ved assets that retain a high percentage of

their initial value, a benefit accruing to the asset’s

owner .
Petitioner also proposes that we find:

Petitioner believed that he woul d have an advantage in

obt ai ni ng yacht charters because of his contacts with

firms in the securities industry, which he knew from

his own direct experience were potential frequent users

of yacht charters.
Respondent has nade vari ous objections to those proposed
findings, and we have not nmade findings of fact in accordance
wi th those proposed findings. The parties have stipul at ed,
however, and we have found, that petitioner had no experience as
a seaman or with the nechanical operation of yachts, and he had
very little personal experience in boating.

Nunmerous factors lead us to conclude that petitioner had no
objective to nake a profit. Petitioner testified that he had
cal cul ated the anobunt of revenue he needed “to break even”. He

did not testify, however, that he or anyone el se determ ned how
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realistic it was to expect Ballard Marine to earn such revenue.
Ball ard Marine hired Schintzius, a yacht broker, who advised on
the operating characteristics of the yacht, its acceptability as
a charter boat, and its residual value. Schintzius, however, did
not advi se petitioner on the day-to-day operations or econom cs
of a yacht chartering business. Before organizing Ballard
Marine, fromlate 1985 to 1986, petitioner visited nunmerous boat
shows. At those boat shows, vendors described yacht investnent
pl ans. W do not doubt that, before formng Ballard Marine,
petitioner considered that he m ght reduce, or even recoup, his
cost in purchasing a yacht by holding it out for charter. He
knew that there was at |east sone market for yacht charters.
| ndeed, he had arranged entertainnent for clients of the firmon
chartered yachts. W are unconvinced, however, that petitioner’s
objective in causing Ballard Marine to purchase and operate the
yacht was to earn a profit. Did petitioner contenplate the
possibility of earning a profit? Yes, we believe that he did, at
least in the sense that a profit was possible if (and that is a
big if) the value of the yacht woul d decrease at a rate | ower
than the rate at which its cost could be recouped out of charter
revenues. Although petitioner may have been an expert in certain
aspects of commercial transactions that acconplished just that,
the insight at the core of both those commercial transactions and
petitioner’s hopes with regard to the yacht seens to us quite

commonpl ace. We do not equate an objective to nake a profit with
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the realization (even coupled with the willingness to act on that
realization) that, if sufficient revenues could be produced, a
profit could be earned. |Indeed, petitioner has failed to show us
t hat substantial charter revenue was realistic for Ballard
Mar i ne.

Certain trappings of a profit objective are here: Ballard
Mari ne was formed as a business corporation; it had advisers; it
kept certain records of its inconme and expenses; it did offer the
yacht out for charter; it did produce advertising brochures; and
it did deal with petitioner as an outsider (although at a
40- percent discount). Those trappings, however, are insufficient
to convince us of petitioner’s objective to earn a profit.
Petitioner was the sole sharehol der of Ballard Marine, so that
Ballard Marine's policy of charging himfor his use of the yacht
makes little sense except as a for-profit trapping, for tax
pur poses. | ndeed, although petitioner clains on brief that his
out - of - pocket costs were “far in excess of any tax benefits”, he
has failed to detail for us the facts that would prove that
conclusion. Cearly, Ballard Mari ne was unsuccessful in the
charter business. Nevertheless, petitioner did not consider a
general reduction in prices to try and attract nore busi ness.

Finally, we are influenced by the fact that petitioner did
make personal use of the yacht. He used it on weekends, when he
was free fromwork. 1In the winter, he kept it in Florida, at

Li ght house Point, where, in 1987, he purchased land to build a
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house. In the sumer, he kept it on the Chesapeake Bay, which is
only 2-1/2 hours fromhis honme in Philadel phia. The tax cost of
paying Ballard Marine for his personal use seens to us a snal

cost for petitioner to have paid if it would have hel ped him
establish the bona fides of a profit objective. W need not
determ ne what petitioner’s objective was in acquiring the yacht
(to resolve this case, it is sufficient that we determ ne only
whether it was to earn a profit). Nevertheless, we believe that
petitioner’s objective in acquiring the yacht was to have it
avai l able for his personal use. As we have said, we believe that
petitioner would have |liked to nake a profit with the yacht.
Nevert hel ess, we do not believe that that was his objective in
causing Ballard Marine to acquire and operate the yacht.

Antoni des v. Conmm ssioner, 91 T.C. 686, 697 (1988), affd. 893

F.2d 656 (4th G r. 1990) (“Chartering a yacht to others in order
to afford to keep it through tax savings for one’s personal
enjoynent is not the sane as having a profit objective.”).

D. Concl usi on

Ballard Marine's activity of holding the yacht for charter
was not an activity engaged in for profit within the neani ng of
section 183(c). Accordingly, Ballard Marine s expenses
attributable to that activity are all owabl e as deductions only to

the extent provided for in section 183(b).



[11. Additions to Tax

A. Neqgl i gence

Respondent has determ ned additions to tax under section
6653(a) (1) (A and (B) for both 1986 and 1987. Section
6653(a) (1) (A) inposes an addition to tax equal to 5 percent of
the entire underpaynent if any portion of such underpaynent is
due to negligence. Section 6653(a)(1)(B) inposes an addition to
tax equal to 50 percent of the interest payable under section
6601 with respect to the portion of the underpaynent due to
negligence. Negligence is |ack of due care or failure to do what
a reasonable and ordinarily prudent person would do under the

circunstances. E.g., Neely v. Comm ssioner, 85 T.C 934, 947

(1985) .

Petitioner was unable to carry his burden of proving that
Bal |l ard Marine had the objective of making a profit. However,
the mere fact that petitioner’s proof was inadequate does not
require us to find that the underpaynent with respect to the
charter activity was due to negligence. |In another recent yacht
case, we found no negligence based in part on the passive role of
the taxpayer in the decision to engage in the charter activity.

Ant oni des v. Conm ssioner, supra at 700. Petitioner’s role here

certainly was not passive. Nevertheless, we find another
mtigating circunstance. Both Ballard Marine' s and petitioner’s
returns were prepared by an enployee of Barry M Strauss

Associ ates, Ltd. (Associates). Associates had been retained by
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the firmto assure that tax returns of managi ng directors
contained matters properly reported. Barry M Strauss testified,
and we are satisfied, that Associ ates’ personnel were qualified
as tax experts, reviewed petitioner’s returns, were aware of
Ballard Marine's activities, and advised petitioner that his
reporting positions were proper.! Petitioner can rely on such
advice to avoid an addition to tax for negligence. See, e.g.,

Horn v. Conm ssioner, 90 T.C. 908, 942 (1988); Conlorez Corp. V.

Comm ssioner, 51 T.C 467, 475 (1968). Accordingly, we have

found that petitioner was not negligent, and we sustain no
addition to tax for negligence.

B. Substantial Understatement of Liability

Respondent has determ ned an addition to tax under section
6661 for 1987. Section 6661(a) provides for an addition to the
tax for any year for which there is a substantial understatenent
of income tax. A substantial understatenent is defined as an
under st atement whi ch exceeds the greater of 10 percent of the tax
required to be shown on the return for the year or $5,000. Sec.
6661(b)(1)(A). The amount of the addition to tax is 25 percent
of the underpaynent attributable to a substantial understatenent.

Pallottini v. Comm ssioner, 90 T.C. 498 (1988). The anount of

t he understatenment, however, is reduced by anmounts attri butable

! That extends to certain adjustnents relating to item zed
deductions that were the subject of the second stipul ation of
facts and that were conceded by petitioner.
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to itenms for which (1) there existed substantial authority for
the taxpayer's position, or (2) the taxpayer disclosed rel evant
facts concerning the itens wwth his tax return. Sec.
6661(b) (2)(B)

| f, however, the understatement is attributable to a tax
shelter, disclosure of the itemw ||l not enable the taxpayer to
avoid the addition, and the substantial authority test wll not
apply unless the taxpayer can show that he reasonably believed
the treatnent causing the understatenent was nore |ikely than not
proper. Sec. 6661(b)(2)(C(i). The term"tax shelter"” includes
an "entity [such as an S corporation] * * * if the principal
pur pose of such * * * entity * * * is the avoi dance or evasion of
Federal inconme tax." Sec. 6661(b)(2)(C(ii). Section 1.6661-
5(b)(iii), Income Tax Regs., interprets the term"tax shelter" as
fol |l ows:

The principal purpose of an entity * * * is the

avoi dance or evasion of Federal inconme tax if that

pur pose exceeds any ot her purpose. * * *

We do not believe that the principal purpose of Ballard
Marine was the avoi dance of Federal tax, and we have so found.
No doubt Ballard Marine facilitated petitioner’s tax claimof a
profit objective by, anong other things, providing himwth a way
to pay for his owm use of the yacht. Nevertheless, we are
convinced that petitioner had purposes for formng Ballard
Marine, such as limting his liability, whose inportance to him

exceeded any tax avoi dance purpose. Petitioner’s understatenent
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is not attributable to a tax shelter within the neani ng of
section 6661(b)(2)(O(ii).

Petitioner does not claimthat adequate disclosure for
pur poses of section 6661 was nade on his or Ballard Marine's
return, and, consequently, we do not address that issue.

Petitioner does claimthat substantial authority supports
his position with regard to the |osses fromBallard Mri ne
di sal | owed under section 183 (the section 183 | osses). W nust
deci de whether petitioner’s deduction of the section 183 | osses
i's supported by substantial authority. In evaluating whether a
t axpayer’s position regarding treatnment of a particular itemis
supported by substantial authority, the weight of authorities in
support of the taxpayer’s position nust be substantial in
relation to the weight of authorities supporting contrary
positions. Sec. 1.6661-3(b)(1), Incone Tax Regs. An authority
that is materially distinguishable on its facts generally w |
have little or no relevance in determ ning whet her substanti al

authority supports the tax treatnent at issue. Antonides V.

Comm ssioner, 91 T.C. at 702-704; sec. 1.6661-3(b), Incone Tax

Regs. Petitioner sets forth five cases as substantial authority:

Fel dman v. Conmi ssioner, T.C. Menp. 1988-126; Sl awek v.

Conmi ssioner, T.C. Menp. 1987-438; Zwi cky v. Conmm ssioner, T.C

Meno. 1984-471; Dickson v. Comm ssioner, T.C. Menp. 1983-723;

McLarney v. Comm ssioner, T.C. Menp. 1982-461. All of those

cases involve a boat chartering activity and our decision that
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the taxpayer entered into the activity for profit. For the nost
part, we find those cases to involve facts that are materially
di stingui shable fromthe facts at hand. In Feldman v

Conmmi ssi oner, supra, the taxpayer purchased a boat with a proven

charter record and an established clientele; the taxpayer nade no
personal use of the boat; he negotiated a favorabl e nanagenent
agreenent, with a guaranteed mninmum | evel of revenue. In

D ckson v. Comm ssioner, supra, the taxpayer |eased the boat to a

charter agency for guaranteed annual paynents and nade limted

personal use of the boat. In MlLarney v. Conm SSioner, supra,

the taxpayer regularly spent a substantial anount of tinme and
energy runni ng the business; the taxpayer changed the node of
operation to increase profitability; his personal use of the boat
was small in conparison to the nunber of charters. |In Zw cky V.

Commi ssi oner, supra, the taxpayer devoted substantial anpbunts of

time to the charter operation; the taxpayer engaged i n numerous
pronotional activities to gain charters; the taxpayer made

m ni mal recreational use of the boat. Slawek v. Conni ssi oner,

supra, nost closely resenbles the case at hand in that there we
found that (1) the taxpayers nmade no real investigation of the
charter boat business before undertaking their charter activity,
and (2) they nmade no projections of income and expenses as a
basis for estimating whether or not the activity could be
profitable. W also found, however, that they advertised in a

nati onal newspaper, the Wall Street Journal, and that they nade
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no significant use of the boat for personal purposes. Even
granting that Slawek is relevant, we do not find that there is
substantial authority supporting petitioner’s position. The
foll owi ng cases are an exanple of cases involving facts sim|lar
to those at hand, but in which the Court found no profit

objective: Ward v. Conm ssioner, T.C Meno. 1987-215; Bl ake v.

Comm ssioner, T.C Meno. 1981-579, affd. 697 F.2d 473 (2d Gr

1982); Lyon v. Commi ssioner, T.C Meno. 1977-239. W find that
the authority supporting petitioner’s deduction of the section
183 | osses is insubstantial.

Petitioner has nade no argunent with respect to adequate
di scl osure or substantial authority in connection wth those
adj ustnents that petitioner has conceded. W thus concl ude that
petitioner concedes that section 6661(b)(2)(B) is inapplicable to
t hose adjustnments, and we so find. Accordingly, we sustain
respondent’s determnation of an addition to tax under section
6661 except to the extent necessary to take account of

concessi ons nmade by respondent.

Deci sion will be entered

under Rul e 155.




