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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

COLVIN, Judge: Respondent determ ned a deficiency of
$266, 375 in petitioners' income tax for 1991.

After concessions, the issue for decision is whether
petitioners may defer recognition of all of the gain that they
received for an exchange involving real property in 1991 under

section 1031, as petitioners contend, or only part of the gain,



as respondent contends. Qur decision on this issue depends on
whet her we deci de, as respondent contends, that petitioners
exchanged, in addition to real estate, assets which do not
qual i fy under section 1031, such as property held for sale (i.e.,
sand), certain business operating permts, goodw ||, and going-
concern val ue, or whether we decide, as petitioners contend, that
petitioners exchanged only property that qualifies under section
1031.' W agree with petitioners, and hold that all of the gain
they received in the exchange qualifies under section 1031.

Section references are to the Internal Revenue Code as in
effect for the relevant periods. Rule references are to the Tax
Court Rules of Practice and Procedure.

FI NDI NGS OF FACT
Sone of the facts have been stipulated and are so found.

A. Petitioners

Petitioners are married and lived in Port Richey, Florida,
when they filed the petition in this case.

B. The Real Property

Petitioners owned a nobile hone park called Brentwood
Estates in Pasco County, Florida. On April 25, 1984, they paid

$766, 808. 78 to buy about 76.5 acres of vacant |and zoned for a

!Respondent determined in the notice of deficiency that
petitioners could not defer any gain under sec. 1031 for their
exchange of property in 1991. Respondent conceded at trial and
in the posttrial brief that the land qualifies for |ike-kind
exchange treat nent.
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nmobi | e hone park (the 76.5 acres) next to Brentwood Estates so
t hey coul d expand their nobile honme park. This was their primry
purpose in buying and holding the land until they listed the
property for sale or exchange (described below at par. D 1).

The 76.5 acres had natural nounds of sand on it.
Petitioners bought the 76.5 acres on the condition that they
could obtain a Pasco County permt to mne sand fromit. Their
contract with the seller required that petitioners pay the seller
$.75 per cubic yard of sand that they renoved.

C. Petitioners' Sand M ning Activities

1. | ssuance of Mning Permt to Petitioners

Petitioners applied to Pasco County for a permt to m ne
sand fromthe 76.5 acres. At that tinme, Pasco County required an
applicant for a permit to mne sand to submt a plan show ng how
he or she intended to mne and reclaimthe property. Pasco
County required the applicant to submt engineering studies,
subsurface boring tests, a |legal description, an environnental
i npact statenent, a drainage and fl ood devel opnent plan, a
processing plan, and a transportation plan. The applicant had to
show that he or she had a legal interest in the land. The
applicant al so needed to show financial responsibility, usually
by obtaining a performance bond for the required work.

Pasco County staff reviewed the plan, nmade comments, and

returned it to the applicant. The applicant responded to the



staff comrents. The staff then prepared a recommendation for a
devel opment review commttee that consisted of assistant county
adm nistrators. That commttee reviewed it and submtted
recommendations to the Board of County Conmm ssioners (B.C C.).
The B.C.C. held a public hearing and nade a deci sion.

Petitioners obtained a mning permt on Septenber 28, 1984,
that allowed themto extract 600, 000 cubic yards of sand from
about 57 of the 76.5 acres. They stated on their application
that they ultimately intended to use the 76.5 acres as a nobile
home park.

2. Permt Procedures When Property is Transferred

A permt holder may not sell or transfer his or her Pasco
County sand mning permts. Pasco County would have i medi ately
suspended the permt if its code enforcenent staff discovered
that a permt holder had tried to sell or transfer it.

| f property in Pasco County for which a sand mning permt
has been issued is sold, the buyer may not m ne sand unl ess the
County issues a permt to the buyer. The buyer nust apply for a
permt under the procedures described above. A buyer may use the
engi neering studies that had been submtted by the seller if
not hi ng has changed. The B.C C. nmay approve, approve with
conditions, or deny the application. The current permt hol der
and the person who wants the permt may apply jointly. Approval

is sonetines called a "transfer"” of the permt, but Pasco County,



not the prior permt holder, decides whether to transfer a
permt.

3. Petitioners' Sand M ne

Petitioners sold sand to custonmers on the 76.5 acres from
1984 to October 16, 1991. Petitioners called their business
Sunset Sand M ne. Their business office was a small recreational
vehicle at the mne site.

Petitioners did not owm any equi pnent to mne the sand.

They subcontracted renoval and | oading of sand. The
subcontractor brought in a | oader and operator to dig the sand
and put it in trucks. Petitioners' first subcontractor was Aaro
Excavating, Inc. (Aaro). Aaro had financial difficulty and
closed. Petitioners then rented equi pnent and hired an operator
for a short time. They later subcontracted wth Bolton Road
Landfill, Inc. (Bolton Landfill) to dig and |oad the sand. Mo
Daki ¢ (Dakic) and Raynond Fontana (Fontana) owned Bolton
Landfill.

Bui | ders, excavating conpani es, and trucki ng conpani es
bought sand frompetitioners. Petitioner Cynthia J. Beeler (Ms.
Beel er) or her nother sold sand and col |l ected noney. Ms. Beeler
was at the site about 3 days a week. Petitioners reported the
income fromthe sand business on a Schedule C attached to their
incone tax returns. Petitioners clained depletion deductions for

the sand totaling $712,317.14 from 1984 to Cctober 16, 1991.
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4. Modification of Petitioners' Permts

On Septenber 17, 1985, the B.C C. approved petitioners'
request to nodify petitioners' sand mning permt. The
nodi fication allowed petitioners to extract 1.18 mllion cubic
yards of sand fromthe 76.5 acres.

In 1989, petitioners asked the B.C.C. to nodify the permt a
second time to increase the amobunt of sand that they could renove
fromthe 76.5 acres to 2.49 mllion cubic yards by permtting
renoval of sand up to 12 feet below the surface.? On the
application to nodify the permt, petitioners stated that they
intended to apply for a construction and denolition debris dunp
permt after mning is conplete, and later to use the 76.5 acres
as a nobile hone park. The B.C. C approved petitioners' second
request to nodify the permt on March 21, 1989.

D. Petitioners' Exchange of the 76.5 Acres

1. Li sting the Property for Sale

Petitioners listed the 76.5 acres with a realtor to sell as
a nobile hone park, sand mne, or construction and denvolition
debris dunp. There was a | arge denmand for construction and
denolition debris dunps in Pasco County when petitioners |listed

the 76.5 acres for sale. David Glnore (Gl nore) was

2Petitioners sold about 1,277,470 cubic yards of sand while
t hey owned the 76.5 acres.



petitioners' attorney. He represented themin the exchange of
the 76.5 acres.

Petitioners did not have a construction and denolition
debris dunp permt when they listed the 76.5 acres for sale.
Petitioners applied to Pasco County for a construction and
denolition debris dunp permt. They stated on their application
that they ultimately intended to use the 76.5 acres as a nobile
home park. The B.C C approved petitioners' application.
Potential buyers becane nore interested in the property after
petitioners obtained a construction and denolition debris dunp
permt.

The Pasco County permt was not the only permt petitioners
needed to operate a construction and denolition debris dunp on
the 76.5 acres. They did not operate a dunp while they owned the
76.5 acres, and they did not have all the permts required to do
so.

A prospective buyer of the 76.5 acres retained Triggs,
Catlett & Associates in June 1990 to estimate the value of the
| and and various val ues and costs related to the prospective
buyer's operation of a sand mne on the 76.5 acres. Frank A
Catlett (Catlett), a real estate appraiser, estimated that the
val ue of the | and was $1, 163, 000, before taking into account any
costs of equi pnent or other assets required to operate a sand

m ne or any goi ng-concern val ue of petitioners' sand m ne.



- 8 -

Catlett's client did not buy the 76.5 acres or petitioners' sand
m ne busi ness.

2. The Buyers

Daki ¢ and Fontana (the buyers) wanted to buy a construction
and denolition debris dunp site in Pasco County. They had one
landfill that was nearly full.

Operating a construction and denolition debris dunp was nore
profitable to the buyers than operating a sand m ne. The sand on
the 76.5 acres had no value to the buyers. The buyers would have
preferred to have obtained land with a hole in the ground.

The buyers did not want to acquire petitioners' sand nne
busi ness. They did not ask to see petitioners' sand m ne
busi ness records. Petitioners did not show their business
records to the buyers.

Initially, Dakic negotiated for the buyers. Later, attorney
Robert C. Burke (Burke) represented the buyers to help them
acquire the 76.5 acres and Pasco County permts. The only item
or property that petitioners conveyed was the 76.5 acres.
Petitioners did not have a customer list, trucks, or other
equi pnent. The buyers did not want those itens and did not
obtain them from petitioners.

G I nore negoti ated the exchange of the 76.5 acres for
petitioners. The subject of conveying petitioners' business was

not di scussed during the negotiations.



3. Contract for Like-Kind Exchange

On Cctober 3, 1990, petitioners signed a contract entitled
"Real Estate Contract for Like-Kind Exchange" (the contract) to
convey the property to the buyers. An addendumto the contract
gave the buyers 30 days after signing the contract to perform
field tests to see whether the 76.5 acres was suitable for use as
a landfill and sand mne. The buyers could have their deposit
returned only if they decided that the 76.5 acres was not
suitable for use as a construction and denolition debris dunp and
sand mne, or if they did not obtain construction and denvolition
debris dunp and sand mne permts from Pasco County.

The addendum al | owed petitioners to operate the sand nne
until the transfer to the buyers closed. This benefited the
buyers, who wanted sand to be renoved. The buyers had the right
to review petitioners' records to verify that petitioners did not
j eopardi ze the property, e.g., create liens.

The addendum provided that if the buyers obtained new
permts and then defaulted on the contract, the buyers agreed to
pay petitioners' expenses to obtain the permts that petitioners
had obt ai ned before signing the contract.

On Novenber 9, 1990, the parties extended the closing date
under the contract because the buyers did not know if Pasco

County would permt themto deposit debris from outside the
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county in a dunp on the 76.5 acres. The buyers had the right to
cancel the contract if they could not do so.

Petitioners transferred the 76.5 acres to the buyers by
warranty deed on Cctober 16, 1991. The buyers paid $1.2 nmillion
for the 76.5 acres. Petitioners m ned about 130,000 cubic yards
of sand fromthe 76.5 acres during the tine the contract was
executory. The buyers did not request any price adjustnent.

Florida had a bulk sale | aw when petitioners exchanged the
76.5 acres with the buyers that required parties to a transfer of
a business to list all equipnent, materials, and stock in trade
to avoid the presunption that the transfer is a fraudul ent
conveyance. Fla. Stat. Ann. secs. 676.101-109 (West
1993) (repeal ed by 1993 Fla. Laws ch. 93-77, sec. 3). Burke did
not try to conply with the bulk sale | aw because he believed
petitioners exchanged real estate, not a business wth equi pnent
or stock in trade. The buyers did not receive a bill of sale for
any chattels. Burke obtained land title insurance and paid for
real estate docunentary stanps based on the $1.2 mllion contract
price.

The 76.5 acres renai ned zoned for a nobile home park during
the tinme petitioners held it.

I n exchange for the 76.5 acres, petitioners received title
to the Mosquito Control Building, Palm Coast Storage, and a bank

buil ding (the acquired properties). The acquired properties were
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rental properties. Petitioners identified the acquired
properties within 45 days of October 16, 1991. They received
title to the acquired properties within 180 days of Cctober 16,
1991. The acquired property was real property held for
productive use in a trade or business or for investnent.

4. Permits for the Buyers

Bur ke obtai ned new permits from Pasco County for the buyers
to operate a sand m ne and a construction and denolition debris
dunp at the 76.5 acres. He obtained all of the permts that the
buyers woul d need to operate a construction and denolition debris
dunp, including permts fromthe Florida Departnent of Natura
Resources. The buyers paid nore than $100,000 to their
attorneys, engineers, and to Pasco County to obtain the permts.
The buyers gave sand away fromthe 76.5 acres.

The buyers incorporated their business as Sunset Sand M ne,
Inc. and transferred the 76.5 acres to it.

E. Pasco Lakes, Inc.

In 1989, Larry Glford (GIlford) owned 50 percent of the
stock of Pasco Lakes, Inc. (Pasco Lakes). In Septenber 1989,
Pasco Lakes paid $675,000 for vacant |and zoned for agricultural
use. Pasco Lakes obtained permts to mne sand fromthe | and.
Glford sold the stock of Pasco Lakes to Environnental Capita
Hol di ngs, Inc. (Environnmental) on Septenber 19, 1991.

Envi ronnent al bought stock instead of the | and because it wanted
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the permts and an operating business. Oherwise it would have
been required to apply to Pasco County and follow the rigorous
procedure to obtain permts for itself.

F. Petitioners' |ncone Tax Returns

Petitioners filed a joint income tax return for 1991. They
reported on Form 4797, Sale of Business Property, that they
exchanged for $1.2 million sand m ne property that they bought in
1984. They attached a statenent to the return which was
entitled, "Exchange of Sand M ne for Like Business Real Estate.”
In their statenment they reported that they took depletion
deductions from 1984 to 1991 totaling $712, 317. 14.

OPI NI ON

A. Contentions of the Parties and Backqgr ound

A taxpayer may defer recognition of gain or |oss from
qual i fyi ng exchanges of |ike-kind property. Sec. 1031(a)(1). A
i ke-ki nd exchange occurs if property held for productive use in
a trade or business or for investnent is exchanged solely for
property of like kind that is to be held either for productive
use in a trade or business or for investnent. Sec. 1031(a)(1).
A taxpayer recognizes gain in a |like-kind exchange under section
1031 to the extent of the fair market value of any nonqualifying
property exchanged. Sec. 1031(b).

Petitioners contend that the only property they exchanged

was the 76.5 acres, and that they nmay defer recognition of the
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gain fromthe $1.2 mllion exchange price for the 76.5 acres
under section 1031. Respondent concedes that petitioners may
defer the gain under section 1031 to the extent that it relates
to the land. However, respondent contends that petitioners
exchanged certain business operating permts, goodw ||, going-
concern value, and property held for sale (i.e., sand), which are
nonqual i fying properties under section 1031.

B. VWat Petitioners Transferred to the Buyers

1. VWhet her Petitioners Transferred Tangi ble Property O her
Than Land

Petitioners contend that they transferred only land to the
buyers. Respondent contends that petitioners exchanged | and and
ot her assets. W agree with petitioners.

Ms. Beeler, Dakic, Burke (the buyers' attorney), and
Glnore (petitioners' attorney) testified that the only asset
petitioners transferred was real property. The deed conveying
the 76.5 acres states that petitioners conveyed |and to the
buyers; it does not state that petitioners conveyed anyt hing
el se. There are no other docunents conveying title from
petitioners to the buyers for any other property. The parties
treated the land as the only property transferred for title
i nsurance and real estate transfer tax purposes. There were no
bills of sale for any chattels. There is no evidence to support
respondent's contention that petitioners exchanged an office, a

fence, vehicles, equipnment, or anything other than | and.
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Respondent contends that we should give no weight to the
testinony of Ms. Beeler, Dakic, Burke, and G| nore because it
was sel f-serving and unbelievable. W disagree. W my not
arbitrarily disregard uni npeached, conpetent, and rel evant

testinmony. Conti v. Conm ssioner, 39 F.3d 658, 664 (6th Cr

1994), affg. 99 T.C 370 (1992) and T.C. Meno. 1992-614; Loesch &

Green Constr. Co. v. Conm ssioner, 211 F.2d 210, 212 (6th Cr.

1954), revg. a Menorandum Qpinion of this Court. Ms. Beeler,
Dakic, Burke, and Glnore testified in a manner fully consistent
with the docunents related to the transaction at issue and with
each other's testinony. Respondent produced no evidence to the
contrary.

We conclude that petitioners transferred | and and no ot her
tangi bl e property to the buyers.

2. VWhet her Petitioners Exchanged Their M ning and
Construction and Denolition Debris Dunp Pernmits

Respondent contends that petitioners exchanged their Pasco
County sand m ning and construction and denolition debris dunp
permts wth the 76.5 acres. W disagree.

The parties to the exchange and their attorneys testified
that petitioners did not exchange their Pasco County permts.

The docunents conveying property in the exchange did not list the
permts.

Cynthia Jolly (Jolly) was the Code Enforcenment Director for

Pasco County at the tine of trial. She was very know edgeabl e
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about Pasco County permt procedures. Respondent relies on the
fact that Jolly answered in the affirmative when asked, "Is a
permt transferrable?" Respondent m sses the point nmade clear by
Jolly's other testinony, that a permt may be transferred only by
Pasco County, and not by a permt holder. Jolly testified
clearly that petitioners could not transfer their Pasco County
permts and that the B.C. C. nust independently approve issuance
of a permt to a new permttee. Thus, petitioners could not sel
or exchange their Pasco County sand m ne or construction and
denolition debris dunp permts.

Respondent contends that Pasco County permts are anal ogous
to easenents, grazing rights, FCC |licenses, and |iquor |icenses,

whi ch are generally transferrable. E.g., Inre Atlantic Bus. and

Community Dev. Corp., 994 F.2d 1069, 1075 (3d Cr. 1993); Vard v.

Comm ssioner, 58 F.2d 757 (9th Cr. 1932); Gsborne v.

Commi ssioner, 87 T.C 575 (1986); Uecker v. Conm ssioner, 81 T.C

983 (1983), affd. 766 F.2d 909 (5th CGr. 1985); Radio Station

WBIR, Inc. v. Comm ssioner, 31 T.C 803, 813 (1959); Tube Bar

Inc. v. Commi ssioner, 15 T.C 922 (1950). Respondent's argunent

does not apply because petitioners did not transfer their Pasco
County permts.

Respondent called Catlett as an expert witness to appraise
the 76.5 acres as of June 1990. He testified that the 76.5 acres

woul d be worth $1,163,000 with permts and $710, 000 wi t hout
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permts. Respondent contends that this shows that petitioners
transferred the permts. W disagree. The $1.2 mllion exchange
value is consistent with Catlett's appraisal of the 76.5 acres
because it was contingent on issuance by Pasco County of the
needed permts to the buyers, not because petitioners transferred
their permts to the buyers. The effect on the value of the | and
of a seller having Pasco County permts is anal ogous to the
effect of receipt of a favorable zoning classification. The
exi stence of both depends on governnental action. Both can add
value to the land. A new buyer may expect that zoning will not
change and may pay nore for property because of that expectancy.
Simlarly, a buyer of land, the seller of which has a Pasco
County permt, may expect that his or her application for a new
permt will be approved, and may pay nore for the | and because of
t hat expectancy. However, a seller cannot sell either a permt
or a zoning classification.

We conclude that petitioners did not sell their Pasco County
permts.

3. VWhet her Petitioners Conveyed Goodwi Il or Goi ng- Concern
Val ue

Respondent contends that petitioners transferred $37, 000 of
goodwi I | or going-concern value with the 76.5 acres. Respondent
points out that petitioners called their sand business the
"Sunset Sand Mne," and the buyers forned a corporation naned

"Sunset Sand Mne, Inc." Respondent contends this shows that
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petitioners sold goodwi Il and a goi ng-concern to the buyers.
Respondent points out that petitioners had a good business
| ocati on and custoners and that the contract for exchange
required petitioners to operate and maintain their business.

Goi ng-concern value is the ability of a business to produce
i ncone even though there has been a change in ownership; goodw ||
is the existence of preexisting business relationships which may

be expected to continue indefinitely. |lthaca Indus., Inc. V.

Comm ssioner, 97 T.C. 253, 264 (1991), affd. 17 F.3d 684 (4th

Cr. 1994). \Wether goodw || and goi ng-concern value exist is a
guestion of fact. [d. at 263-264.

The parties did not discuss transferring or exchangi ng the
sand m ne business. Petitioners did not transfer any custoner
lists to the buyers. Petitioners did not transfer nmanagenent
systens or records to the buyers. The record does not show that
petitioners had any property rights to the business nane.
Petitioners did not charge the buyers for transferring rights to
use the business nanme. Dakic, Burke, Glnmore, and Ms. Beeler
testified that petitioners did not transfer to the buyers
goodwi I | , goi ng-concern val ue, or an ongoi ng business. The
docunents conveying property frompetitioners to the buyers did
not refer to goodw Il or going-concern value. W conclude that
any goodw || or going-concern value transferred by petitioners to

the buyers was de mnims
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C. VWhet her the Sand Was Stock in Trade or Property Held
Prinmarily for Sale

Respondent contends that petitioners' unm ned sand was stock
in trade or other property held primarily for sale.

A taxpayer may not defer gain or |oss under section 1031 for
t he exchange of stock in trade or other property held primrily
for sale. Sec. 1031(a)(2)(A). Wuether property is stock in
trade or held primarily for sale for purposes of section 1031 is

a question of fact. See Verito v. Conm ssioner, 43 T.C. 429,

441- 442 (1965).

Respondent points out that petitioners operated a sand m ne
on the 76.5 acres throughout the tinme they owned it. They
obtai ned a Pasco County sand mne permt before they bought the
| and and had the permt nodified twice to increase the anmount of
sand they could renove from 600, 000 cubic yards to 2.49 mllion
cubi c yards, of which they eventually renoved 1.28 mllion cubic
yards.

VWhile petitioners did mne sand fromthe 76.5 acres, that
was not their primary purpose in holding the land. Their primry
pur pose was to expand their adjacent nobile hone park, and that
pur pose never changed during the tinme they owned the 76.5 acres.
This intent is showmmn by Ms. Beeler's testinony and by
petitioners' consistent statenments on permt applications filed

wi th Pasco County in 1984, 1985, 1989, and 1990.
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Respondent points out that Earl Hoover (Hoover),
respondent’'s expert, testified that the unm ned sand was
inventory and not real estate.

Hoover estimated that there were about 1.28 mllion cubic
yards of unmined sand on the 76.5 acres that was worth $569, 460
at the time of the exchange. He also estimated that the air
space to be used as a dunp was worth $732,240. Hi s analysis is
unper suasi ve because those two amounts total $1,301, 700, nore
than the arm s-1ength exchange price of $1.2 mllion for the
| and. Hoover treated the unm ned sand as inventory. He gave the
real estate no value. W believe that the | and had val ue.
Catlett, who was not respondent's enpl oyee, estimated that the
l and was worth $1,163,000. W give Hoover's testinony little
wei ght .

| f property is exchanged as part of the land, it is not

property held primarily for sale. Asjes v. Conm ssioner, 74 T.C.

1005, 1013-1014 (1980) (unharvested crop exchanged as part of
| and not property held primarily for sale for purposes of section

1031); Butler Consol. Coal Co. v. Conmm ssioner, 6 T.C. 183, 188-

189 (1946) (coal in an abandoned coal m ne was part of the real
property, not a separate asset). Here, sand was not separated
fromand was part of the | and when petitioners exchanged it. The
parties to the transaction did not |ist sand as property

petitioners exchanged. Petitioners received no consideration
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fromthe buyers for unm ned sand. The parties to the exchange
believed they were not required to conply with Florida' s bul k
sales law, which applied to sales of stock in trade. Fromthe
time petitioners first agreed to exchange the property for $1.2
mllion to the tinme they closed on the exchange, petitioners sold
about 130, 000 cubic yards of sand. Petitioners did not adjust
the price of the 76.5 acres based on the sal es.

Respondent cites Watson v. Conm ssioner, 345 U. S. 544

(1953), to support the contention that petitioners held the

unm ned sand primarily for sale at the tinme of the exchange. In
that case, the taxpayer sold an orange grove wth unharvested
oranges. The buyer wanted to operate the orange grove and sell
oranges, including the unharvested oranges. The issue was

whet her the portion of the price attributable to the unharvested
oranges was taxable as a capital gain or as ordinary inconme. The
Suprene Court pointed out that the parties attributed substanti al
val ue to the unharvested oranges and held that incone fromthe
sal e of the unharvested oranges was ordinary incone. 1d. at 550-
551. The seller sold and the buyer bought a crop of grow ng
oranges and the real property on which it grew

The Suprenme Court distinguished Watson from Butl er Consol.

Coal Co. v. Conmi ssioner, supra, and cases in which the sal e of

l and included mnerals "not separated fromits natural state and

not in the course of annual growth |eading to a seasonal
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separation.” Watson v. Conmm ssioner, supra at 552. W think the

instant case is nore |like Butler Consol. Coal Co. V.

Commi ssi oner, supra, because the unm ned sand was not separated

fromthe land. Respondent contends that Butler Consol. Coal is

di stingui shable fromthis case. Respondent points out that
petitioners operated the sand mne until the day they exchanged

the land, while the taxpayer in Butler Consol. Coal stopped

operating the mne 11 years before the transaction at issue. W
di sagree that the distinction is material. The Court in Butler

Consol . Coal observed that "Coal in place is a part of the

realty.” Primarily for that reason, the Court rejected the
Comm ssioner's argunent that the coal in place was held by the
t axpayer for sale to custoners in the ordinary course of
business. In the present case, simlarly, the sand in question
had not been m ned or otherw se separated fromthe realty. In
addition, we have found that the parties to the sale did not
intend to sell and buy sand as part of the transaction.

Respondent contends that the instant case is |ike denente

Inc. v. Comm ssioner, T.C Menp. 1985-367. There, the taxpayer

exchanged the right to extract gravel from one parcel of |and
(but did not exchange the land itself) for another parcel of
| and. The issue before the Court was whether |and and the right

to extract gravel fromland were of a like kind. That case does
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not apply here because respondent concedes that the real property
petitioners exchanged was of |ike kind.

Respondent contends that petitioners' subcontract with
Bolton Landfill to renpbve sand was a joint venture between
petitioners and Daki c and contends that this establishes that
petitioners exchanged unm ned sand. W disagree; petitioners and
Daki c did not have a joint venture.

Respondent contends that we shoul d deci de whet her
petitioners transferred assets other than land to the buyers
based on the substance of the transfer and not its form W
di sagree that the substance of this transaction differs fromits
form

We concl ude that the unm ned sand was not stock in trade or
property held primarily for sale for purposes of section 1031.

D. Concl usi on

We conclude that petitioners conveyed only | and and no ot her
assets in exchange for property worth $1.2 mllion. Petitioners
are entitled to defer recognition of gain on the $1.2 mllion
because they received |ike-kind property in exchange. Sec. 1031.

To reflect the foregoing,

Deci sion will be

entered for petitioners.




