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UNI TED STATES TAX COURT

CHARLES H. BROWNI NG, JR, AND PATRICIA L. BROMI NG, Petitioners
v. COW SSI ONER OF | NTERNAL REVENUE, Respondent

Docket Nos. 16336-94, 20287-95. Fil ed Novenber 25, 1997.

H county has a programto preserve farm and by
pur chasi ng devel opnent rights from | andowners. Under
that program Ps conveyed an easenent to the county in
consi deration of a cash downpaynent and an install nent
note. Ps clainmed a charitable contribution on the
basis that they had nade a “bargain sale” of the
easenent to the county. The consideration received by
Ps fromthe county was consistent with consideration
paid by the county to other participating | andowners
under the program Relying on sec. 1.170A-14(h)(3) (1),
I ncone Tax Regs., R argues that evidence of
consideration paid by the county under the programis
determ native of the fair market val ue of the easenent.

Hel d: Because Ps have shown that the market
created by the county under the program was popul at ed
by sellers intending to make gifts to the county and
was not determ native of fair market value, Ps are
entitled to present evidence of the fair market val ue
of their land before and after the conveyance of the




easenent. Held, further, fair market val ue of easement
determ ned. Held, further, econonm ¢ benefit of
charitabl e contribution deduction, tax-free interest,
and tax deferral frominstallment sale are not part of
anount realized by petitioners; anount realized and
charitabl e contribution determ ned.

James L. Thompson, Lewis R Schumann, and denn M Anderson

for petitioners.

Susan T. Mosley and Warren P. Sinonsen, for respondent.

HALPERN, Judge: These consolidated cases involve the
followi ng determ nations by respondent of deficiencies in

petitioners’ Federal incone taxes:

Year Defi ci ency
1990 $16, 910
1991 3,481
1992 7,720
1993 4,013

The issue in dispute is the anount (if any) of petitioners’
charitable contribution on account of petitioners’ conveyance to
Howard County, Maryland, in 1990 of an easenent relating to
certain real property.

Unl ess otherw se noted, all section references are to the
I nternal Revenue Code in effect for the years in issue, and al
Rul e references are to the Tax Court Rules of Practice and

Pr ocedur e.
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FI NDI NGS OF FACT

| nt r oducti on

Sone facts have been stipulated and are so found. The
stipulation of facts filed by the parties, along with
acconpanyi ng exhibits, is incorporated herein by this reference.

Petitioners resided in Wodbine, Maryland, at the tinme the
petitions herein were fil ed.

Subj ect Property

The real property that is the subject of this case is a
52.44 acre tract of land |ocated at 1874 Fl orence Road, Wodbi ne,
Howard County, Maryland (the | and and Howard County or the
county, respectively). The |and has been in Ms. Browning's
famly for six generations and was acquired by petitioners in
1987 follow ng the death of Ms. Browning' s parents. The
principal use of the land is agricultural. The land is situated
between tracts of |and owned by WIlliam Barnes, to the north (the
Barnes tract), and by Gene Mullinix, to the south (the Millinix
tract).

Conveyance

By deed of easenent dated Decenber 14, 1990 (the conveyance
date), petitioners conveyed to Howard County an easenent
restricting devel opnent of the land (the easenent). In

consi deration thereof, petitioners received $30,000 in cash



i mredi ately and Howard County’s agreenent to make install nent
paynents of an additional $279,000 over a period of approximtely
30 years (for a total sales price of $309,000). The bulk of the
sales price ($235,000) is to be paid at the end of the 30-year
install ment period. Interest on the unpaid bal ance of the sales

price is payable at a mninumrate of 8 percent a year.

Land Preservati on Program

Howard County acquired the easenment pursuant to the county’s
Agricultural Land Preservation Program (the Program. The
Programis the county’s primary tool for preserving farnl and.
Pursuant to the Program the county purchases devel opnent rights
from | andowners and holds those rights in perpetuity. The only
perm ssible use of land in the Programis agricultural use. A
| andowner’s participation in the Programis voluntary. The
obj ective of the Programis to support the agricultural comunity
by helping to keep the county’s | and base avail able for farm ng
and by mnimzing the inpact of residential devel opnent in
agricultural areas.

Prior to 1989, Howard County was limted in that, by |aw
the nost it could pay for devel opnent rights was 50 percent of

the fair market value of the subject land. In 1989, Howard



County invigorated the Program by renoving the purchase price
[imtation and by adopting a new financi ng mechani smi nvol vi ng

i nstal |l ment purchase agreenents. The installnent purchase
agreenents were to have a termof approximately 30 years, which
the county believed allowed it to | everage its accunul ated funds
over an extended period. The county’s obligation to make
instal |l ment paynents was described by the county as a general
obligation of the county. The county advised interested

| andowners that potential benefits of a sale to the county

i ncl uded tax-exenpt interest on the installnment obligation, the
deferral of taxes on capital gains, and a charitable contribution
deducti on.

Al t hough, after 1988, Howard County was not |imted by |aw
in what it could pay for devel opnent rights, the county initially
adopted a policy of paying no nore than $6,500 an acre (|l ater
increased to $6,600) (the limtation). The nmaximum price was
paid for the best qualified farm and as determ ned by a formul a
adopted by the county, and |l esser anpbunts were paid for |esser
qualified farmand. The |imtation was adopted as a budgetary
constraint because the county had Iimted funds to purchase
devel opnent rights to the 20,000 to 30,000 acres it wshed to
encunber. G ven Howard County’s know edge of the val ue of

farm and in the county, the limtation was fixed so as to produce
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a price equal to only a portion (50 to 80 percent) of the nmaxi mum
expected fair market val ue of devel opnent rights. 1In the case of
each acquisition of devel opnent rights pursuant to the Program
before an offer was made by Howard County, the county obtained an
apprai sal of the value of the subject property both encunbered
and unencunbered by the devel opnent restriction. The price

of fered by the county was always | ess than the reduction in fair
mar ket val ue indicated by the appraisal.

Mar ket for Devel opnent Ri ghts

During 1990, the only purchaser of devel opnent rights to

farmand in Howard County was the county, under the Program

Petitioners’ Charitable Contributi on Deducti ons

Wth respect to petitioners’ participation in the Program
Howard County obtai ned an appraisal by Edward A. Giffith of the
EEA Giffith Real Estate Co., Towson, Maryland. M. Giffith is
an experienced real estate appraiser. M. Giffith conducted his
apprai sal as of April 10, 1990, and concluded that the fair
mar ket val ue of the land was $771, 600, the agricultural val ue of
the | and was $173,052, and the val ue of the easenent was

$598, 500.



M. Giffith updated his appraisal of the |land for
petitioners on February 27, 1991, and concluded that the fair
mar ket val ue of the land as of Decenber 1, 1990, renai ned
$771,600. |In accordance with M. Giffith' s appraisal of the
easement at $598,500, petitioners clainmed a charitable
contribution of $289,500 during 1990, which is the difference
bet ween the apprai sed val ue of $598,500 and t he $309, 000 recei ved
for the easenent from Howard County. Because of annual
limtations on the anmount of the deduction that may be clai med by
an individual on account of charitable contributions, petitioners
cl ai med deductions on account of the conveyance of the easenent

to the county as foll ows:

1990 $52, 194
1991 23, 813
1992 51, 645
1993 44, 895
Tot al $172, 547

Respondent di sall owed those deductions on the grounds that
petitioners had failed to substantiate the charitable
contribution resulting fromthe conveyance of the easenent.

Expert Testi nony

Petitioners’ Experts

Stanl ey O Benni ng
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Petitioners presented the expert testinony of Stanley O
Benni ng, president of Benning & Associates, Inc., |and planning
consultants. M. Benning is registered as a | andscape architect
in Maryland and other States and is an experienced | and pl anner.
M. Benning has opinions as to the nunber of 3-acre estate lots
that coul d be devel oped on the | and under three alternative
scenarios: (1) developnent of the land in conjunction with both
the Barnes and Mullinix tracts, (2) developnent of the land in
conjunction with only the Barnes tract, and (3) devel opnent of
the land alone. M. Benning is of the opinion that, under the
first two scenarios, 16 lots could be devel oped on the | and and,
under the third scenario, 15 lots could be devel oped on the | and.
M. Benning’s opinions are expressed in a report dated
Septenber 16, 1996 (the Benning report).

Gary Lee Sapperstein

Petitioners presented the expert testinony of Gary Lee
Sapperstein of Sapperstein & Associ ates, real estate appraisers.
M. Sapperstein is a certified general real estate appraiser in
Maryl and and other States. M. Sapperstein has opinions as to
the fair market value of the easenent as of the conveyance date.
M . Sapperstein believes that, as of the conveyance date, the
hi ghest and best use of the |and was for devel opnent into single

famly residential lots. M. Sapperstein has reviewed the



Benni ng report and, apparently, accepts its conclusions as to | ot
yi el d:
The * * * [Benning report] illustrates that the subject
property’s size, shape and topography is capabl e of
bei ng devel oped with 15 single famly residential |ots.
It should be noted that there is a potential for an
increase in the yield to 16 lots if the property were
to be jointly devel oped with the adjacent property
owner s.
M . Sapperstein believes that the highest and best use of the
| and after conveyance of the easenent is as a farm (subject to
the restrictions of the easenent).
M. Sapperstein was aware of previous conveyances of
devel opnment rights to Howard County under the Program but he
concluded that there did “not exist a substantial record of ‘fair

mar ket val ue’ transfers that present a neaningful or valid

conparison to the subject property.” As a disadvantage, he
mentions the initial limt of 50 percent of fair market val ue of
t he subject land and t he subsequent per acre cap of $6, 600.

M. Sapperstein chose to estimate the value of the easenent by
using the “Before and After” approach, conparing market data for
conpar abl e properties sold with devel opnent rights intact to

mar ket data for properties sold for agricultural use.

M . Sapperstein concludes that the value of the devel opnent
rights that were sold to Howard County is the difference between

the “before” and “after” val ues.
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Based on his assunptions as to highest and best use and | ot
yield, M. Sapperstein reached the conclusion that (1) if 15 lots
coul d be devel oped on the land, the fair market value of the
easenent on the conveyance date was $518, 000, and (2) if 16 lots
coul d be devel oped on the land, the fair market value of the
easenment on the conveyance date was $563,000. M. Sapperstein
provides the following tables to illustrate his calculations (the
entries for inprovenents reflect a dwelling on the | and):

15 Lot Scenari o

Val uati on Land | npr ovement s Tot al

Bef or e $675, 000 $375, 500 $1, 050, 500
Af ter 157, 000 375, 500 532, 500
Easenent Value (15 lots) $518, 000

16 Lot Scenario

Val uati on Land | npr ovement s Tot al

Bef or e $720, 000 $375, 500 $1, 095, 500
After 157, 000 375, 500 532, 500
Easenent Value (16 |ots) $563, 000

Respondent’s Expert

M Ronal d Li pnan

Respondent presented the expert testinony of M Ronald
Li pman of Lipman Frizzell & Mtchell, LLC, real estate appraisers
and consultants. M. Lipman is a certified general real estate

apprai ser in Maryland and other States. M. Lipman has an
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opinion as to the fair market value of the easenent as of
Decenber 1, 1990. M. Lipman believes that, as of that date, the
hi ghest and best use of the |land was for devel opnment into single
famly residential lots. As was true for M. Sapperstein,
M. Lipman believes that the highest and best use of the | and
after conveyance of the easenent is as a farm (subject to the
restrictions of the easenent).

Mont gonery County is adjacent to Howard County. M. Lipman
was aware that, in Montgonmery County, sales of devel opnent
rights, known as “Transferabl e Devel opnment Rights” (TDRs), occur
with some frequency. M. Lipman testified that a Montgonery
County | andowner who conveys a TDR gives up the right to
residential developnent and is left with land available only for
agricultural or simlar use. He believes that sales of TDRs in
Mont gonery County are at prices that represent “a true indication
of arnms |length negotiations for the totality of the devel opnent
rights”. M. Lipman believes that Mntgonery County sal es of
TDRs present “dependabl e conparable sale[s] in the context of
devel opment rights valuation and can be used as direct sales
conparisons.” M. Lipman notes that Howard County's instructions
to their appraisers state: “By |aw, Howard County may not pay
nmore for the easenent than fifty (50) percent of the appraised

fair market value of the property.” (Fn. ref. omtted.)
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M. Lipman recogni zes that Howard County | andowners may accept a
price fromthe county below the before and after differential in
val ue of their land. He concl udes:
Accordingly, while the Montgonmery County sal es of
TDR s adequately represent the totality of nonetary
award and therefore are dependable vis-a-vis the direct
conpari son approach, devel opnent rights sales in Howard
County do not reflect those characteristics.
Therefore, the Howard County sal es thensel ves do not
constitute full consideration and we cannot use them
froma direct conparison perspective. * * *
M. Lipman considers data from Montgonmery County sal es of TDRs
that “woul d suggest devel opnment rights values for property in
Howard County by direct conparison in the range of $6,000 to
$6, 500”. Neverthel ess, he concludes: “After considering this
data, we believe that the before and after approach to value is a
nore accurate neasure of the subject’s devel opment rights.”
During his oral testinony, M. Lipman agreed that data from
Mont gonery County sales of TDRs is irrelevant to determ ning the
fair market value of the easenent.
Based on his assunptions as to hi ghest and best use,
M. Lipman reached the conclusion that the fair market val ue of
t he easenent on Decenber 1, 1990, was $367,000. M. Lipman

provided the followng table to illustrate his cal cul ations (the

entries for inprovenents reflect a dwelling on the | and):



Land | npvts. Tot al
Bef ore Val ue $524, 000 $387, 300 $912, 000
Less: After Val ue 157, 000 387, 300 545, 000
Easenent Val ue (rounded): $367, 000 N A $367, 000
OPI NI ON

| nt r oducti on

Petitioners assert that they nmade a bargain sale of the
easenent to Howard County and that they are entitled to claima
charitable contribution equal to the difference between the fair
mar ket val ue of the easenment and the anount realized fromthe
sal e. Respondent contends that petitioners have failed to
denonstrate that the fair nmarket val ue of the easenent exceeded
the amount realized fromthe sale. There is no dispute regarding
petitioners' satisfaction of any other requirenments set forth in
section 170 and the regul ations thereunder, including whether the
contributed property (if any) constitutes a “qualified
conservation contribution” under section 170(h)(1). Therefore,
the only issues we nust address are the fair market value of the
easenent and the anount realized fromthe sale.

1. Principal Provisions of Law

Section 170(a)(1) provides the followi ng general rule with

respect to charitable contributions:
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There shall be allowed as a deduction any charitable

contribution (as defined in subsection (c)) paynent of

which is made wthin the taxable year. A charitable

contribution shall be allowable as a deduction only if

verified under regul ations prescribed by the Secretary.

Section 1.170A-1(c)(1), Inconme Tax Regs., provides in
pertinent part: “If a charitable contribution is made in
property ot her than noney, the anmount of the contribution is the
fair market value of the property at the tine of the
contribution”. Fair market val ue, as defined by the regul ations,
“is the price at which the property woul d change hands between a
willing buyer and a willing seller, neither being under any
conpul sion to buy or sell and both having reasonabl e know edge of
rel evant facts.” Sec. 1.170A-1(c)(2), Inconme Tax Regs.

Section 1.170A-7(c), Incone Tax Regs., provides that, except
as provided in section 1.170A-14, Incone Tax Regs., the anount of
t he deduction under section 170 in the case of a partial interest
in property is the fair market value of the partial interest at
the time of the contribution.

Section 1.170A-14(h)(3)(i), Incone Tax Regs., in part,
provi des as foll ows:

The val ue of the contribution under section 170 in the

case of a charitable contribution of a perpetual

conservation restriction is the fair market val ue of

t he perpetual conservation restriction at the tinme of

the contribution. See 81.170A-7(c). |If there is a

substantial record of sales of easenents conparable to
t he donat ed easenent (such as purchases pursuant to a
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governnental progran), the fair market value of the
donat ed easenent is based on the sales prices of such
conpar abl e easenents. |If no substantial record of

mar ket - pl ace sales is available to use as a neani ngf ul
or valid conparison, as a general rule (but not
necessarily in all cases) the fair market value of a
per petual conservation restriction is equal to the
difference between the fair nmarket val ue of the
property it encunbers before the granting of the
restriction and the fair market value of the encunbered
property after the granting of the restriction. * * *

[11. Arqunents of the Parties

Petitioners, relying principally on the testinony of their
experts, contend that the fair market value of the easenent on
t he conveyance date was $563,000.! Petitioners argue that the
amount realized on the sale of the easenent is $309, 000, and,
t herefore, the amount of the charitable contribution is $254, 000.
Respondent argues that petitioners’ conveyance of the
easenent to Howard County did not constitute a bargain sale

because the amount paid by Howard County to petitioners was in

1 Petitioners recogni ze that $563,000 is | ess than the
$598,500 (1) determined by M. Giffith in his appraisal as the
fair market value of the easenent and (2) used by petitioners in
determning their claimof a $289,500 charitable contribution on
account of their sale of the easenent to Howard County.
Petitioners ask that their return be “corrected to read * * *
$254, 000" for the fair market value of the contributed portion of
the easenent to Howard County. Because of the annual limtation
on the anobunt of the deduction that may be cl ai ned by an

i ndi vi dual on account of charitable contributions, see sec.
170(b), petitioners’ requested correction does not affect the
deficiencies determ ned by respondent for the years in question.
We need deal no further with the consequence of petitioners’
request for a correction of their return.
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line with the ampbunt that the county paid generally for
devel opnent rights under the Program and, thus, represented the
fair market val ue of the easenent. Respondent relies on section
1. 170A-14(h)(3) (i), Incone Tax Regs., which prescribes a
nmet hodol ogy for determning the fair market val ue of donated
easenents of the type conveyed by petitioners to the county.
Respondent argues that there is a universe of sales of
devel opnment rights to the county under the Program that that
uni verse constitutes a substantial record of sales of conparable
devel opnment rights, and that there were no other sales of
devel opnment rights in the county during 1990. Relying on section
1. 170A-14(h)(3) (i), Inconme Tax Regs., respondent denies the
rel evance of any appraisal evidence that would support any
different (greater) fair market value. Thus, by, in effect,
defining the fair market value of the property transferred by
what the county paid for it, respondent denies that petitioners
made a bargain sale to the county; denying that they made a
bargai n sal e, respondent denies that they nade a charitable
contri bution.

Al ternatively, respondent argues that the fair market val ue
of the easenent is no greater than $367,000 and that the
“val uabl e benefits” received by petitioners, including the

$309, 000 and the anticipated charitable contribution deductions,
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nmust be subtracted fromthat figure to determ ne properly the
amount of the charitable contribution.?

V. Analysis of the Fair Market Val ue of the Easenent

A. | nt r oducti on

A bargain sale is a transfer of property that is in part a
sal e or exchange and in part a gift. See section 1.1001-1(e)(2)
Exanple (3), Income Tax Regs., which provides as foll ows:

A transfers property to his son for $30,000. Such

property in A's hands has an adjusted basis of $30,000

(and a fair market value of $60,000). A has no gain

and has made a gift of $30,000, the excess of $60, 000,

the fair market val ue, over the anmount realized,

$30, 000.

Where the bargain sale is to a charitable organization, the gift

generally constitutes a charitable contribution. See sec.

2 It should be noted that, in making the alternative argunent,
respondent does not rely on the foll ow ng sentences of sec.
1. 170A-14(h)(3) (i), Incone Tax Regs.:

If, as a result of the donation of a perpetual
conservation restriction, the donor or a related person
recei ves, or can reasonably expect to receive,

financial or econom c benefits that are greater than
those that will inure to the general public fromthe
transfer, no deduction is allowable under this section.
However, if the donor or a related person receives, or
can reasonably expect to receive, a financial or
econom ¢ benefit that is substantial, but it is clearly
shown that the benefit is |less than the anmpbunt of the
transfer, then a deduction under this section is

al l owabl e for the excess of the anmount transferred over
t he anobunt of the financial or econom c benefit

recei ved or reasonably expected to be received by the
donor or the related person. * * *
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1. 170A-4(c)(2)(ii), Incone Tax Regs. “In order for a conveyance
to constitute a charitable contribution as a bargain sale the
sell er must nmake the conveyance with the requisite charitable
intent and the fair market value of the property on the date of

the sale nmust in fact exceed the sales price.” Ginslade v.

Commi ssioner, 59 T.C 566, 577 (1973); accord Waller v.

Commi ssioner, 39 T.C. 665, 677 (1963); see also Stark v.

Commi ssioner, 86 T.C 243, 255-256 (1986) (taxpayer who nmakes a

bargain sale to charity is entitled to claima charitable
contribution equal to the difference between the fair market

val ue of the property and the anmount realized fromthe sale). It
is clear fromrespondent’s briefs that respondent is not
chal l enging petitioners’ charitable intent (“respondent would
concede that petitioners’ evidence as to the subjective beliefs
of the parties is persuasive on the issue of donative intent”),
but is arguing that the fair market value of the easenent did not
exceed the anount realized fromits sale: “[P]etitioners bear

t he burden of showi ng that what they received in exchange for the
deed of easenent was not commensurate wth the val ue of the
property exchanged.” Therefore, we shall first determ ne the
fair market val ue of the easenent on the conveyance date.

B. Section 1.170A-14(h)(3)(i), Incone Tax Regs.

The general rule is that the anpunt of a charitable

contribution nmade in property is the fair market value of the
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property at the tine of the contribution. Sec. 1.170A-1(c)(1),

| ncone Tax Regs.® That is no less the general rule if the
charitable contribution is of a partial interest in property,

sec. 1.170A-7(c), Income Tax Regs., including a perpetual
conservation restriction such as the easement. Sec. 1.170A-
14(h)(3), Income Tax Regs. The preferred way of determning fair
mar ket value is by applying the marketplace standard found in the
regul ations to the property contributed. See sec. 1.170A-
1(c)(2), Incone Tax Regs. (“fair market value is the price at

whi ch the property woul d change hands between a willing buyer and
a wlling seller, neither being under any conpul sion to buy or
sell and both having reasonabl e know edge of relevant facts”).

In the absence of a well-established market for property of the
type contributed, however, the marketpl ace standard of the

regul ations may be difficult to apply. See, e.g., Sym ngton v.

Commi ssioner, 87 T.C 892, 895 (1986) (“Unfortunately, since nobst

open-space easenents are granted by deed of gift there is rarely

3 In this case, the contributed property (if any) is the

di fference between the fair market value of the easenent and the
anount realized fromthe sale. See supra sec. IV.A A

determ nation of the fair market value of the contri buted
property (if any), independent of an exam nation of the fair

mar ket val ue of the easement and the amount realized fromthe
sale would be difficult at best. Therefore, we shall detern ne
the fair market value of the easenent and derive the fair market
val ue of the contributed property (if any) therefrom
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an established market fromwhich to derive the fair market
val ue.”).

In the case of a perpetual conservation restriction, if the
mar ket for such restrictions is not well established, it is
usual |y necessary to value the restriction by applying a “before
and after” analysis; i.e., a conparison of the fair narket val ue
of the donor's property unencunbered by the restriction with the
fair market value of the property after the conveyance of the
restriction, with any dimnution of value to be ascribed to the

fair market value of the restriction. See, e.g., Symngton v.

Conmi ssioner, supra at 895 & n.5, which states as foll ows:

Thi s net hod has been approved by the Internal

Revenue Service, see Rev. Rul. 73-339, 1973-2 C B. 68,

as clarified by Rev. Rul. 76-376, 1976-2 C B. 53, and

endorsed by Congress in connection with the adoption of

the Tax Treatnment Extension Act of 1980, see S. Rept.

96- 1007 (1980), 1980-2 C. B. 599, 606.
Not hing in section 1.170A-14(h)(3)(i), Income Tax Regs. (the PCR
val uation regul ation), contradicts that analysis; indeed, the PCR
val uation regul ati on adopts the serial approach described: “If
no substantial record of nmarket-place sales is available to use
as a neaningful or valid conparison”, the general rule is a
before and after approach.

Respondent, however, argues that the second substantive
sentence of the PCR valuation regulation, see supra sec. I1I.,

whi ch sets forth the marketpl ace sal es analysis, is the beginning
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and end of the inquiry into the fair market value of the
easenent, notw thstandi ng evidence to support a finding that

sal es of devel opnent rights in Howard County occur in an

i nhi bited market. Respondent, thus, seeks to preclude
petitioners fromusing appraisal evidence to establish a greater
value. W believe that respondent's interpretation of the

regul ation i s m sgui ded.

The first substantive sentence of the PCR val uation
regul ati on, see supra sec. Il., establishes the general rule that
the value of the contribution under section 170 of a perpetual
conservation restriction is the fair market value of the
restriction at the tinme of contribution. Wen there is evidence
to support a finding that narketplace sales of such restrictions
are unreliable, blind application of the second substantive
sentence, which provides a nethod for determ ning the anount
required by the rule of the first substantive sentence, would

i gnore the purpose of the regulation.* Essentially, respondent's

4 Respondent's interpretation of the PCR valuation regul ation
woul d produce indefensible results in the context of an easenent
mar ket consisting only of bargain sales (such as a governnental
programwth a price limtation). For exanple, assune that
petitioners' assertions are correct and that Howard County pays
no nore than 50 to 80 percent of the fair market val ue of
easenents pursuant to the Program Respondent's interpretation
of the regulation would |l ead to the conclusion that the first
participant in the Program assum ng the absence of any other
simlar governnental prograns and of evidentiary problens, may
enpl oy before and after valuation to establish the fair market
(continued. . .)
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interpretation of the PCR val uation regul ation narrowy focuses
on whether there exists a substantial record of sales of
conpar abl e easenents, irrespective of whether a conparison of the
sal e of the subject easenent to such sal es of conparable
easenents would yield the proper anount of the deduction under
section 170. That m sgui ded approach fails to recogni ze that a
substantial record of sales of conparable easenents nust provide
a “nmeani ngful or valid conparison” to be considered a record of
conparabl e sales. Sec. 1.170A-14(h)(3)(i), Inconme Tax Regs.
(third substantive sentence).

The neani ngful or valid conparison standard serves the
pur pose of determ ning the proper anount of the deduction under
section 170 by establishing the fair nmarket val ue of the
contributed property rights and does not serve the function of
determ ning sone market value of the subject easenent as an
i ndependent objective. |Indeed, other portions of the PCR
val uation regul ati on support that assertion. |In the case of a
charitable contribution of a perpetual conservation restriction
covering a portion of the contiguous property owned by a donor

and the donor’s famly, the anpbunt of the deduction under section

4(C...continued)

val ue of the easenent conveyed because of the nonexistence of
conpar abl e sal es records, but the 100th partici pant woul d be
l[imted to establishing a value for the easenent conveyed that is
no nore than 50 to 80 percent of its fair market val ue.



- 23 -

170 is the difference between the fair market value of the entire
contiguous parcel of property before and after the granting of
the restriction. Sec. 1.170A-14(h)(3)(i), Incone Tax Regs.
(fourth substantive sentence). Sales of easenents conparable to
t he donat ed easenent covering a portion of the contiguous
property owned by the donor and the donor’s famly and, thus, the
mar ket val ue of such easenents are irrel evant.

I n concl usion, we nust examne the applicability of the
second substantive sentence of the PCR valuation regulation in
l[ight of its role in determ ning the proper anount of the
deduction under section 170. Therefore, we are not required to
accept the substantial record of sales of devel opnent rights to
Howard County under the Program as determ native of the fair
mar ket val ue of the easenent when there is evidence to support a
finding that those sales occur in an inhibited market.

D. Uni nhi bited Markets

Not wi t hst andi ng the establishnent of a market to which
reference may be had for sales data, such data may not yield a
denonstration of the fair market value of a particular property
(or an interest in property) if general conditions or those
affecting particularly the sales that have actually transpired do
not “fairly” reflect the circunstances surrounding the specific

property to be valued. Estate of Wight v. Conm ssioner,

43 B. T. A. 551, 555 (1941). That general proposition limting the
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use of market data was established early in the devel opnent of
the tax |l aw by the Court of Appeals for the Third Grcuit in

Heiner v. Crosby, 24 F.2d 191, 193 (3d Cr. 1928), with respect

to shares of stock

The fair market price or value of stock at a
particular time is a question of fact, to be determ ned
fromall the circunstances. Market price inplies the
exi stence of a market, of supply and demand, of sellers
and buyers. Sales are always evidence of a market
price, but the statute requires that, in “ascertaining
the gain derived fromthe sale,” there nust be not
sinply a “market price,” but a “fair market price.”

Sal es made at a particular tinme and place may be
significant, but the price paid is not necessarily
decisive of fair market price or value. The fact of
sales, initself and without regard to the

ci rcunst ances under which the sal es were made, does not
conclusively establish either statutory fair market
price or value. Sales made under peculiar and unusual
ci rcunst ances, such as sales of small lots, forced
sales, and sales in a restricted nmarket, may neither
signify a fair market price or value, nor serve as the
basis on which to determ ne the anount of gain derived
fromthe sale. |In such cases resort nust be had to
evidence to determne “fair value.” Ofers nmade in
good faith and opinions of intelligent nmen experienced
in the business are adm ssible to show fair val ue.

* * %

Accord, e.g., Berry Petroleum Co. & Subs. v. Conm ssi oner,

104 T.C. 584, 637-638 (1995) (generally, best evidence of val ue
is actual sales: “However, prices obtained at forced sal es, at
public auctions, or in restricted markets may not be the best
criteria of value, particularly when other evidence shows that
the property would sell at a higher price under different

ci rcunstances.”).
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We have found sales data not to be indicative of fair market
val ue where property was sold to the highest bidder at an
“unrestricted auction”, wth no m ninumbid or nunber of bids
required, and there was evidence that the property had an
intrinsic value far in excess of the auction sales price and
coul d have been sold under other circunstances at a considerably

hi gher price. MQ@ire v. Conm ssioner, 44 T.C. 801, 809 (1965);

see also Stollwerck Chocolate Co. v. Conmmi ssioner, 4 B.T.A. 467,

471 (1926) (“Nor is the evidence of the price at which sone of
the stock of the taxpayer was sold to the public sufficient in
our mnds to establish the value either of the stock or assets
acquired, in the absence of sonme showing as to the manner and

volune in which sales were made.”). In Gllette Rubber Co. v.

Commi ssioner, 31 B.T. A 483, 491 (1934), we rejected as
determ native of the fair market value of certain comon stock “a
price known to be a | ow one, purposely nmade so to secure the good
will of * * * [former] stockhol ders and give them a chance to
recoup [their prior |osses].”

On brief, respondent recites:

Petitioners contend that the cash paid by Howard
County for the devel opnent rights to their property
does not represent the fair market val ue of the
devel opnment rights. This argunent is largely based on
two factors: 1. petitioners did not believe the cash
paynments represented the fair market val ue of the
property conveyed; and 2. Howard County did not intend
to pay themfair nmarket value for their easenent.
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I n response, respondent concedes that petitioners’ evidence as to
the subjective beliefs of the parties (petitioners and Howard
County) is persuasive on the issue of donative intent. See supra
sec. IV.A W take that response as a concession by respondent
that petitioners and the county intended a bargain sale; i.e., a
part sale part gift. Certainly, that conclusion is supported by
the testinony of petitioner Charles Browning (the $6,000 an acre
received for the easenent “couldn’t possibly represent the fair
mar ket val ue of the easenent”) and Donna Mennitto, adm nistrator
of the Program (“It was never the intention of the County to pay
the full easenent value and we do not believe that we ever did
with the information that we had available.”), and, thus, we
accept respondent’s concession and so find. Moreover, we believe
that the record supports a finding that, under the Program
generally, at the time petitioners conveyed the easenent to the
county and before, participants in the Programintended to nmake a
gift to the county by way of a bargain sale of devel opnent

rights. W have the testinony of two participants in the Program
as to that point, petitioner Charles Browning and his neighbor,
Gene Mullinix. In addition, M. Millinix, who was a chairman of

t he board that supervised the Program and served on that board
for 10 years, testified that the board that ran the Program never
paid “full” fair market value for any easenent that it purchased

under the Program Ms. Mennitto' s testinony as to the procedures



- 27 -

followed to inplenent the Program including publication of the
Program public hearings at which properties offered to the
Program were presented for comment, the limtations on what the
county woul d pay, and the appraisal process designed to insure
that the county did not pay the full amount of the value of the
devel opnent rights indicated by that appraisal, all convince us
that participants in the Programgenerally intended to nmake a
gift to the county by way of a bargain sale of devel opnent
rights, and we so find.

O course, our finding that participants in the Program
intended a bargain sale is not determ native that there was a
bargain sale. Nevertheless, it is determ native that the
uni verse of sales to the county under the Program does not
represent a universe populated with sellers all of whom (or
per haps, even, any of whon) were | ooking for the best deal
(hi ghest price) possible. Sales data fromthat universe, thus,
are not reflective of a market popul ated by buyers and sellers
each trying to maximze profits by searching for the | owest
(buyers) or highest (sellers) price possible. Any “market price”
based on evidence fromthat nmarket is not a market price fairly
reflective of the price the easenent would fetch in an
uni nhibited market. It is not a “fair” market price within the

meani ng of Heiner v. Crosby, 24 F.2d at 193, nor are the sales

“mar ket - pl ace” sales within the neaning of section 1.170A-



- 28 -

14(h) (3) (i), Income Tax Regs., available to use as a “neani ngful
or valid” conparison to the sale of the easenent.

E. Bef ore and After Val uati on

1. | nt r oducti on

The market for sales of devel opnent rights to the county
under the Program was not an uninhibited market, but was a market
characterized by sellers intending to nake gifts to the county by
way of bargain sales; therefore, petitioners are entitled to show
the fair market value of the easenent by evidence of the fair
mar ket val ue of the |land before and after the conveyance of the
easenent. Sec. 1.170A-14(h)(3)(i), Incone Tax Regs. (third
substantive sentence). W shall now consider the expert
testinmony presented by both parties with respect to those val ues.

2. After Val ue

The parties' expert appraisers, Messrs. Sapperstein (for
petitioners) and Lipman (for respondent), agree that the highest
and best use of the land after the conveyance of the easenent to
the county is as a farm Both experts value the | and subject to
t he easenent at $157,000. Therefore, we find that the after
val ue of the | and subject to the easenent on the conveyance date
was $157, 000.

3. Bef or e Val ue

Messrs. Sapperstein and Lipnan al so agree that the highest

and best use of the |l and before the conveyance of the easenent to
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the county was for devel opnent into single famly residenti al
lots. Both appraisers look to sales price data from sal es of
conpar abl e properties sold for residential devel opnment purposes
to determ ne the value of the |l and before conveyance of the
easenment. M. Lipman is of the opinion that the conparison
shoul d be nade on both a “per acre” and “per raw | ot” basis. He
reports, however: “Unfortunately, at |east fromthe standpoint
of this appraisal, we do not have an engineer’s estimte of | ot
yield for the subject property. Accordingly, we wll depend
primarily on value froma per acre perspective.” M. Lipman is
of the opinion that the value of the |and before conveyance of
t he easenent was $10,000 an acre (for a total val ue of $524, 400).

M. Sapperstein did not think that a dollars-an-acre basis
was a proper basis for reaching a conclusion as to the val ue of
the | and because, in his opinion:

Know edgeabl e buyers of the subject property type, are

typically interested in the devel opnment potential of

the property, and are concerned with the property’s

yield. By determning the nunber of |ots that can be

devel oped on the subject property, we renpove fromthe

apprai sal probl emany subjectivity related to the

property’s physical characteristics (i.e., shape,

t opogr aphy, wetl ands, and ot her possi bl e devel opnent

constraints). Thus, a conparison can be nade on a

“val ue per lot” basis wth the conparabl e sales,

requiring adjustnent for location, site orientation,

and accessibility.
M. Sapperstein is of the opinion that the value of the |and

bef ore conveyance of the easenent to the county was $45, 000 a
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| ot. Based on the Benning report, M. Sapperstein assuned that
either 15 or 16 lots could be devel oped on the | and and,
accordingly, has the opinion that the value of the | and before
conveyance of the easenent to the county is either $675, 000 or
$720, 000.

Both Messrs. Lipman and Sapperstein are well qualified and
provided us with hel pful testinony. They both used sal es of
conpar abl e properties to value the | and before the conveyance of
the easenent to the county. |Indeed, they relied on many of the
sane sal es (of conparable properties) in reaching their
respective conclusions. They agree that a dollar-a-lot basis is
an appropriate basis for conparison. Because M. Lipman did not
have an engineer’s estimate of lot yield, he did not make a
dol | ar-a-1 ot conparison, but, instead, relied on a dollar-an-acre
conparison. Messrs. Lipman and Sapperstein reach different
concl usions, which are difficult to reconcile because of the
different basis of conparison adopted by each. W are not
persuaded by M. Sapperstein that a dollar-a-lot basis is
necessarily superior to a dollar-an-acre basis for nmaking
conpari sons (we would have preferred to have each expert use
both). M. Lipman, however, at trial, agreed that “a
know edgeabl e buyer of the property would buy this property based

on a lot yield as opposed to an acreage basis” and, in his
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report, stated that a value of $43,700 a lot is “well supported
by the market data”.>®

Since the parties' experts appear to be in relative
agreenent as to the value of the lots that the land would yield
(Sapperstein: $45,000 a lot; Lipman: $43,700 a lot), we shall
derive the before value of the land by multiplying a dollar-a-I ot

value by the land's lot yield.® In addition, we shall accept

5 Al t hough M. Lipman derived the $43,700 a | ot val ue by

di viding his appraisal value of the land (based on a $10, 000

an acre appraisal of the land) by his estimate of the nunber of

lots the land would yield, M. Lipman testified that the $43, 700
a |l ot value would not change even if the | and yielded nore than

12 | ots.

6 It appears that M. Lipman would multiply any doll ar-a-1 ot
value by the land's ot yield m nus one | ot because of the | ot
underlying the inprovenent. M. Lipman testified as foll ows:

If you divide 4 into 52.44 acres, you get 13 |ots.
| used 12 lots and M. Browni ng owns the house under
whi ch is another |ot, which he has at the begi nning of
the day and he has at the end of the day. So all he is
giving away is 12 lots, and you then follow the math,
12 lots tinmes $43, 700, gives you a nunber, and if you
take 52.44 acres tines 3,000 an acre, which is the
after value, which I think everybody agrees to, the
difference, i.e., the value of the devel opnent rights,
is $367,000, which is nmy nunber.

We believe, however, that petitioners' retention of certain

rights with respect to the I ot underlying the inprovenents does

not warrant reducing lot yield for that lot in calculating the

| and' s before value. Adjusting the before value of the land in

t he manner advanced by M. Lipman woul d underm ne the basic

mechani cs of the before and after valuation cal cul ation, which is

a nmethod used to derive the value of the easenent by nmeasuring

the difference between the before and after values of the | and,

both at the |land' s highest and best use. Any adjustnent for
(continued. . .)
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M. Sapperstein's value of $45,000 a | ot because it was derived
fromhis analysis using a dollar-a-1ot conparison and not froma
cal cul ation derivative of a dollar-an-acre conparison, i.e.,

M. Lipman's dollar-a-1ot val ue.

We shall now address the principal point of contention
between the parties, the lot yield of the |and. Based on the
Benning report, M. Sapperstein assunes that the |and coul d be
devel oped into either 15 or 16 residential lots. M. Benning is
of the opinion that, if the [ and were devel oped in conjunction
with either or both of the adjacent tracts of |and (the Barnes
tract and the Mullinix tract), certain |land exchanges woul d be
undertaken that would increase |ot yield and ot her efficiencies
woul d be obtained, which would allow 16 lots to be devel oped on
the land. In the absence of such joint devel opment, M. Benning
is of the opinion that only 15 lots could be devel oped on the
land. M. Lipman opined that 12 | ots could be devel oped on the
| and, but stated that the effective lot yield of the land is
13 lots (including the |Iot underlying the inprovenent).

In determ ning both the highest and best use of a parcel of
| and and the fair market value of the parcel resulting from such

use, the use of the parcel in conjunction with other parcels may

5(...continued)

petitioners' retention of rights with respect to the | ot
underlying the inprovenents would properly be reflected in the
after value of the |and.



- 33 -

be taken into account. See United States v. Fuller, 409 U S.

488, 490 (1973) (citing dson v. United States, 292 U S. 246, 256

(1934)); Dorsey v. Conmm ssioner, T.C Meno. 1990-242 (with

respect to the charitable contribution of a facade easenent:
“The fair market value of the easenent should be based on the
hi ghest and best use for the property on its valuation date,

i ncludi ng potential developnent.”). In Ason v. United States,

supra at 257, the Suprene Court noted, however

El enents affecting val ue that depend upon events or

conbi nati ons of occurrences which, while within the

real mof possibility, are not fairly shown to be

reasonably probabl e, should be excluded from

consideration, for that would be to allow nere

specul ation and conjecture to becone a guide for the

ascertai nment of value--a thing to be condemed in

busi ness transactions as well as in judicial

ascertai nment of truth. * * *

Had petitioners not conveyed the easenent to the county,
certainly there was the potential for their devel oping the |and
together with either or both of Messrs. Barnes and Ml linix.

M. Millinix testified regarding joint action with petitioners;
and the parties have stipulated that, although M. Barnes did not
testify, his testinmony would have been consistent with the
testimony of M. Mullinix. M. Millinix testified that there
were benefits to either devel oping the properties jointly or
jointly participating in the Program He testified that there
was no witten or enforceable agreenent for joint action and that

there was “sone tal k” about M. Barnes and M. Browning’' s
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devel oping their tracts together and his not participating,
al t hough that woul d have put him “between a rock and a hard
place”. M. Millinix testified that his preference was to
participate in the Programand that, in fact, he, petitioners,
and M. Barnes did do so in 1990. Petitioners have failed to
convince us that, had they not participated in the Program joint
devel opnent was reasonably probable. M. Millinix was a chairman
of the board that supervised the Program and served on that board
for 10 years. W think that he was strongly notivated to
participate in the Program and woul d have borne sone sacrifice to
do so. Fromthe stipulation that M. Barnes’ testinony would
have been consistent with that of M. Millinix, we are unwilling
to conclude that joint devel opnment between petitioners and
M. Barnes was reasonably probable had petitioners decided to
develop the land. W believe that, had petitioners decided
agai nst selling the easenent to the county, the devel opnent of
16 lots on the | and was not reasonably probable.

We have considered the testinony of all the experts and,
al t hough M. Lipman has raised sonme question in our mnd as to
the suitability of the land for 15 lots (on account of soi
condi tions and access), we have not been persuaded to disregard
M. Benning’ s testinony, which we found conpetent and generally
persuasive as to the 15 | ot scenario. Accordingly, we find that

the | and was capabl e of being developed into 15 residential |ots.
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At $45,000 a lot, the value of the |l and before conveyance of the
easenent to the county would be $675,000 on a dollar-a-1lot basis,
which is M. Sapperstein’s opinion on the basis of the 15 | ot
scenario. Therefore, we find that the before value of the |and

on the conveyance date was $675, 000.

4. Concl usion

Both of the parties' expert appraisers, Messrs. Lipnman and
Sapperstein, rejected the purchase prices paid by Howard County
under the Program as evidence of the fair market val ue of any of
t he devel opnent rights conveyed to the county, including the
easenent conveyed by petitioners. W have considered the before
and after valuation opinions of the parties' experts and concl ude
that the fair nmarket val ue of the easenent on the conveyance date
was $518, 000.

V. Analysis of the Anobunt Realized fromthe Sale of the Easenent

Respondent argues that, in addition to the cash paynents
received and to be received by petitioners from Howard County,
petitioners received other val uable consideration: “The record
of this case nakes clear that petitioners conveyed the
devel opnment rights easenent to Howard County with the expectation
of receiving val uable benefits, including cash and anti ci pated
charitable contributions.” Respondent argues that the val ue of

tax deferral received fromthe install nent sale of the easenent
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to the county, the tax-free nature of the interest on the
county’s debt, and the value of the charitable contribution
deduction all mnust be subtracted fromthe fair market val ue of
the easenent in determi ning the amount of any gift to the county.
Respondent is m staken. As stated, supra sec. IV.A, the
gift portion of a bargain sale is neasured by the difference
between the fair market value of the property and the anount
realized fromthe sale. The tax consequences described are not
part of the anobunt realized. See sec. 1001(b). Respondent’s
argunent suggests that a taxpayer nmeking a gift of stock worth
$100 to a charitable organization nay be entitled to a charitable
contribution deduction of some |esser anount on account of the
econom ¢ val ue of the deduction. That suggestion is untenable.
The regul ations provide explicitly that, if a charitable
contribution is nade in property, the anmount of the contribution
is the fair market value of the property. Sec. 1.170A-1(c)(1),
| ncome Tax Regs.

Respondent's reliance on DedJong v. Conm ssioner, 36 T.C. 896

(1961), affd. 309 F.2d 373 (9th Gr. 1962), is msplaced. 1In
Dedong, this Court found that a portion of the clainmed charitable
contribution was made in anticipation of the charitable

organi zation providing “free” schooling to the taxpayers
children. The cost of that education reduced the amount of the

charitable contribution. |In this case, Howard County and
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petitioners nerely structured the easenent conveyance in a manner
that allowed petitioners to take advantage of certain tax
benefits conferred by Congress. None of the tax consequences
enjoyed by petitioners constitutes consideration that is to be
taken into account in determ ning the anmount realized by
petitioners on the sale of the easenent.

Respondent has not argued that, if we fail to find that any
of the tax consequences constitutes consideration, the
consideration received by petitioners in consideration of the
conveyance of the easenent to the county was other than $309, 000.
Accordingly, we find that, in consideration of conveying the
easenment to the county, petitioners received $309, 000.

VI . Concl usion

On the conveyance date, petitioners nmade a charitable
contribution to the county in the amount of $209, 000 ($518, 000-

$309, 000) .

Decisions will be entered

for petitioners.




