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DEAN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
effect when the petition was filed. Unless otherw se indicated,
all subsequent section references are to the Internal Revenue
Code in effect for the year in issue, and all Rule references are

to the Tax Court Rules of Practice and Procedure. The deci sion
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to be entered is not reviewable by any other court, and this
opi ni on should not be cited as authority.

Respondent determ ned for 2002 a deficiency in petitioner’s
Federal inconme tax of $6,777, an addition to tax under section
6651(a) (1) of $394.25, and an accuracy-rel ated penalty under
section 6662(a) of $1, 355. 40.

The issues for decision are whether petitioner: (1) Is
entitled to deductions for charitable contributions, (2) is
entitled to deductions for enpl oyee busi ness expenses, (3) is
entitled to deductions for business-rel ated expenses in excess of
anounts respondent allowed, (4) is liable for an addition to tax
under section 6651(a)(1), and (5) is |liable for an accuracy-
rel ated penalty under section 6662(a).

Backgr ound

The stipulation of facts and the exhibits received into
evi dence are incorporated herein by reference. At the tinme the
petition in this case was filed, petitioner resided in Danbury,
Connecti cut .

During 2002, petitioner was enployed full time by the Cty
of Yonkers as a firefighter and arson investigator. |In addition,
petitioner operated a business called Zomans Productions, of
which he is the president and founder. Zomans Productions, anong

ot her things, produces digital novies, videos, and graphics.
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Petitioner used the address of his residence as the business
address of Zomans Productions in 2002.

Petitioner filed for 2002 a Form 1040, U.S. Individual
| nconme Tax Return, which he prepared using tax preparation
software. Respondent did not receive the 2002 return until Apri
19, 2004.

On Schedule A, Item zed Deductions, petitioner clainmed
deductions for charitable contributions of $3,549 and a
“mai nt enance fee” of $430. Petitioner also reported on Schedul e
A enpl oyee busi ness expenses of $3,995.! O that anount,
petitioner claimed deductions of $2,892 after taking into account
the 2-percent floor of section 67. |In the statutory notice of
deficiency, respondent disallowed for |ack of substantiation the
deductions clai ned on Schedul e A

On Schedule C, Profit or Loss From Business, petitioner
cl ai med deductions for: (1) Car and truck expenses of $4, 910,
(2) office expenses of $2,715, (3) travel expenses of $1,540, (4)
neal s and entertai nnent expenses of $625,2 (5) other expenses of

$5, 200, and (6) home office expenses of $4,030. |In the notice of

During the audit of the return, respondent determn ned that
t he “mai ntenance fee” of $430 was a m scel |l aneous iteni zed
deduction under sec. 67. Therefore, petitioner’s clained
enpl oyee busi ness expenses were increased to $4,425. O this
anount, respondent determ ned that petitioner would claim
deductions of $3,322 after applying sec. 67.

2Petitioner clainmed nmeal expenses in the total of $1, 250,
whi ch he reduced by 50 percent as required by sec. 274(n).
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deficiency, respondent allowed deductions of $122 for office
expenses and $672 for other expenses clained on Schedul e C
Respondent disallowed the bal ance of the deductions clainmed on
Schedul e C for lack of substantiation.

Di scussi on

CGenerally, the Comm ssioner’s determnations in a notice of
deficiency are presunmed correct, and the taxpayer has the burden
of proving that those determ nations are erroneous. See Rule

142(a); Welch v. Helvering, 290 U.S. 111, 115 (1933). 1In sone

cases the burden of proof with respect to relevant factual issues
may shift to the Conmm ssioner under section 7491(a). Petitioner
did not present evidence or argunent that he satisfied the
requi renents of section 7491(a). Therefore, the burden of proof
does not shift to respondent.

Tax deductions are a matter of legislative grace wwth a
t axpayer bearing the burden of proving entitlenment to the

deductions clainmed. Rule 142(a)(1l); I NDOPCO, lnc. V.

Commi ssioner, 503 U. S. 79, 84 (1992). Taxpayers bear the burden

of substantiating the anbunt and purpose of any cl ai ned

deduction. See Hradesky v. Conmm ssioner, 65 T.C 87 (1975),

affd. per curiam540 F.2d 821 (5th Cr. 1976).
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A. Deducti ons d ai ned on Schedule A

1. Charitable Contributions

Section 170 all ows a deduction for a charitable contribution
during the year if the contribution is verified as provided in
the regulations. Sec. 170(a)(1). A charitable contribution
i ncludes a contribution or gift to or for the use of an
organi zati on described in section 170(c) within a taxable year.

a. Cash Contri buti ons

Petitioner claimed deductions in the sumof $3,084 for
contributions of cash to various charitable organizations in
2002. Each cash contribution, except for two, was under $250.
Respondent concedes that petitioner has substanti ated
contributions of $35. At issue is whether petitioner is entitled
to deductions for the balance of the cash contributions.

Petitioner does not dispute that cash contributions greater
t han $250 require substantiation. But petitioner argues that for
cash contributions under $250, receipts are not required
“according to statute”. He therefore concludes that he is
entitled to deductions for all cash contributions under $250,
even in the absence of receipts fromthe donee organi zati ons.

The Court assunmes that the “statute” upon which petitioner
relied was section 170(f)(8). Under section 170(f)(8), a
t axpayer must conply with certain substantiation requirenents to

deduct any charitable contribution of $250 or nore. Petitioner
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apparently reasoned that for charitable contributions of |ess
than $250, it follows that a witten acknow edgnment fromthe
donee organi zati ons was not required.

Petitioner’s reliance solely on section 170(f)(8) is
m spl aced because that section nerely makes nore stringent the
substantiation requirenents for any charitable contribution of
$250 or nore. The substantiation rules governing all cash
contributions are set forth under section 1.170A-13(a)(1), Incone
Tax Regs. The regulations provide that if the taxpayer nakes a
charitable contribution of noney, the taxpayer nust maintain for
each contribution either a canceled check, a receipt, a letter or
ot her communi cation fromthe donee charitabl e organization, or
other reliable witten records show ng the nane of the donee, the
date of the contribution, and the anount of the contribution.

See Bradley v. Comm ssioner, T.C Meno. 1996-461 (disallow ng

deductions for cash gifts that were not substantiated by cancel ed

checks or receipts); Hammann v. Conm ssioner, T.C Meno. 1996- 160

(same); sec. 1.170A-13(a)(1), Incone Tax Regs.

Petitioner did not present any receipts or docunentation
fromthe donee charitable organizations. Petitioner is therefore
not entitled to deductions for cash contributions in excess of

t he anpbunt respondent conceded.
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b. Noncash Contri buti ons

Petitioner clainmed deductions for noncash contributions of
$220 to “D.ARE - Cothing Drop-Of” and $245 to “X-mas Toys
for Kids (Local 628)” in 2002. To the extent that petitioner
relied on section 170(f)(8) to argue that substantiation is not
required for noncash contributions under $250, his argunment al so
fails.

The substantiation rules governing charitable contribution
of property other than noney are set forth under section 1.170A-
13(b), Incone Tax Regs. The donor nust maintain for each
contribution a receipt fromthe donee organi zation. Sec. 1.170A-
13(b) (1), Income Tax Regs. The receipt nust contain the nanme of
t he donee, the date and | ocation of the contribution, and a
description of the property in detail reasonably sufficient under
the circunstances. 1d. If it is inpractical to obtain a receipt
(e.g., because property is deposited at a charity’s unattended
drop site), the taxpayer nust maintain reliable witten records
Wth respect to each item of donated property. [d.

Petitioner has not provided any recei pts fromthe donee
organi zati ons, nor has he maintained any reliable witten
records. Petitioner therefore is not entitled to deductions for

t he noncash contri buti ons.
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Accordi ngly, respondent’s determ nation disall ow ng
deductions for charitable contributions, to the extent not
conceded, is sustained.

2. Empl oyee Busi ness Expenses

Petitioner reported enpl oyee busi ness expenses of $3,995 for
2002. O this anmount, respondent concedes that petitioner has
substanti ated expenses of $555.63. At issue is whether
petitioner is entitled to deductions for the remaining clained
enpl oyee busi ness expenses.

Section 162(a) allows a deduction for ordinary and necessary
expenses paid or incurred during the taxable year in carrying on
a trade or business. Services perforned by an enpl oyee

constitute a trade or business. O Malley v. Comm ssi oner, 91

T.C. 352, 363-364 (1988); sec. 1.162-17(a), Inconme Tax Regs. The
enpl oyee nust show the rel ationshi p between the expenditures and

t he enpl oynent. See Joseph v. Comm ssioner, T.C Meno. 2005-169.

Section 6001 and the regul ati ons pronul gated thereunder require
taxpayers to maintain records sufficient to permt verification

of income and expenses. Higbee v. Comm ssioner, 116 T.C. 438,

440 (2001); sec. 1.6001-1(a), Inconme Tax Regs.

Petitioner claimed “physical fitness dues” of $720 on
Schedul e A as an enpl oyee busi ness expense. |n support,
petitioner presented a gym nenbership agreenent show ng that he

paid a gym nenbership fee of $708 in 2002. Respondent argues
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that the gym nenbership fee is not an ordinary or necessary
expense of petitioner’s enploynent as a firefighter and arson
i nvestigator or as the president of Zomans Producti ons.
Petitioner argues that the gym nenbership fee was an
ordi nary and necessary expense of his enploynent as a
professional firefighter. Petitioner contends that fitness is
mandatory since a healthy body is inportant to the performance of
his duties as a firefighter. Petitioner succinctly explained:
“my tool is ny body.”
Under section 262(a), no deductions are allowed for
personal, living, or fam |y expenses. Moreover, section 262

t akes precedence over section 162. Sharon v. Comm Ssioner, 66

T.C 515, 522-523 (1976), affd. 591 F.2d 1273 (9th CGr. 1978).
The taxpayer nust denonstrate that the expenses were different

fromor in excess of what he woul d have spent for personal

purposes. Sutter v. Conmm ssioner, 21 T.C 170, 173 (1953);

Tschetter v. Conmissioner, T.C. Menp. 2003-326; see al so Mbss V.

Conmm ssioner, 80 T.C. 1073, 1078 (1983) (finding that daily neals

are an inherently personal expense, and a taxpayer bears a heavy
burden to prove that the neals are routinely deductible), affd.
758 F.2d 211 (7th Cir. 1985).

A gym nenbership fee is an inherently personal expense. It
is desirable to be physically fit regardl ess of one’s profession.

Petitioner has not offered any evidence to show that his gym
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expenses were different fromor were in excess of what he would
have spent for personal reasons. |In addition, petitioner has not
of fered any evidence to substantiate his renmai ning enpl oyee
busi ness expenses.

Accordi ngly, respondent’s determ nation disall ow ng
petitioner’s enpl oyee busi ness expenses, to the extent not
conceded, is sustained.

B. Deductions O ai ned on Schedule C

Under section 162, a taxpayer may deduct all ordinary and
necessary expenses paid or incurred during the taxable year in
carrying on a trade or business if the taxpayer maintains
sufficient records to substantiate the expenses. Sec. 162(a);

see sec. 6001; Deputy v. du Pont, 308 U.S. 488, 495 (1940).

1. Expenses Required To Be Substanti ated Under
Section 274(d)

In addition to satisfying the criteria for deductibility
under section 162, certain categories of expenses nust al so
satisfy the strict substantiation requirenents of section 274(d)
before those expenses will be allowed as deductions. See secs.
274(d), 280F(d)(4). Expenses subject to the strict
substantiation requirenents of section 274(d) include passenger
aut onobi l es, neals and entertai nnent, traveling, and cellul ar
t el ephones. Secs. 274(d), 280F(d)(4)(A) (i), (v).

The taxpayer nust substantiate the amount, tinme, place, and

busi ness purpose of the expenditures and nust provi de adequate
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records or sufficient evidence to corroborate his own statenent.
See sec. 274(d); sec. 1.274-5T(c)(1l), Tenporary Incone Tax Regs.,
50 Fed. Reg. 46016 (Nov. 6, 1985). 1In order to neet the
“adequat e records” requirenents, a taxpayer is to maintain an
account book, diary, statenent of expenses, or simlar record and
docunent ary evi dence (such as receipts, paid bills, or simlar
evi dence) whi ch, when conbi ned, establish each el enent of the
expense that section 274(d) requires to be established. Sec.
1.274-5T(c)(2) (i), Tenporary Incone Tax Regs., 50 Fed. Reg. 46017
(Nov. 6, 1985).

Petitioner presented as evidence bank statenents for 2002.
Petitioner also presented a spreadsheet that he prepared,
summari zi ng and sorting business expenses paid in 2002 accordi ng
to category. Respondent agrees that the ambunts shown on the
spreadsheet match the anpbunts stated in the bank statenents.
Therefore, the amounts of the expenses, to the extent set forth
in the spreadsheet, are not in dispute.

a. Car and Truck Expenses

Petitioner clainmed deductions of $4,910 for car and truck
expenses. Petitioner indicated on the spreadsheet that he paid
car insurance of $1,300.30 and attributed half of that amount to
Zomans Productions. Petitioner has not shown that the car

i nsurance was for a business rather than a personal purpose.
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Since petitioner did not provide any other substantiation, he is
not entitled to deductions for car and truck expenses.

b. Meal s and Entertai nnent Expenses

Petitioner clainmed deductions of $1,250 for neals and
entertai nnent expenses, before the application of section 67.
Petitioner indicated on the spreadsheet that he paid $466.09 for
meal s in connection with Zomans Productions. Petitioner contends
that he net regularly with four or five clients. Petitioner
presented a 2002 cal endar which he clains noted the dates when he
took a client to lunch or dinner. The cal endar, however, did not
make any cross-references to the spreadsheet, and the Court is
therefore unable to determ ne when the expenses were paid.

Mor eover, the calendar failed to specify, as required by the
regul ati ons, who the clients were, the nature of the clients’
busi ness relationship with petitioner, the business purpose of
the neals, and the locations of the neals. See sec. 1.274-
5T(b)(3), (c), Tenporary Incone Tax Regs., 50 Fed. Reg. 46015,
46016 (Nov. 6, 1985).

The Court finds that the evidence petitioner presented is
insufficient to satisfy the strict substantiation requirenments of
section 274(d). Since petitioner did not provide any other
substantiation, he is not entitled to deductions for neals and

ent ertai nment expenses.
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C. Travel Expenses

Petitioner clained deductions of $1,540 for travel expenses.
Petitioner indicated on the spreadsheet, under the category of
m scel | aneous, that he paid travel expenses of $897.71 in
connection wth Zomans Productions. Petitioner also indicated
that he paid toll charges of $161.05 with his EZ Pass and
attributed half of that anount to Zomans Productions. Petitioner
clainms that these travel expenses were for trips to Mam,
Florida, and Ccean City, Maryland, for the purpose of shooting
stock footage for his novie production business.

Petitioner testified that his Mam trip had a “dual role”.
The second purpose of the trip was to attend a student
conference. The student conference was unrelated to petitioner’s
busi ness, but he clainms to have shot sone footage at the
conference for use in a possible project. Petitioner provided
receipts for the Mam trip but not for the Ocean City trip. The
receipts for Mam show that sone of the travel expenses were
incurred by another individual. No information, however, was
provi ded regardi ng that individual.

The Court has reviewed petitioner’s evidence and finds that
it isinsufficient to satisfy the strict substantiation
requi renents of section 274(d). See sec. 1.274-5T(b)(2),

Tenporary Income Tax Regs., 50 Fed. Reg. 46014 (Nov. 6, 1985).
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Mor eover, petitioner has failed to show that the travel expenses
were for a business and not a personal purpose.

Accordingly, respondent’s determ nations disall ow ng
deductions for expenses relating to car and truck, neals and
entertai nment, and traveling are sustai ned.

2. O fice Expenses

Petitioner clained deductions of $2,715 for office expenses.
In the notice of deficiency, respondent allowed a deduction of
$122. Subsequently, respondent conceded an additional deduction
of $842.54 based on receipts petitioner provided substantiating
of fi ce expenses in that anount.

At trial, petitioner failed to offer any additional
docunentation to substantiate the remaining clainmed office
expenses. Accordingly, respondent’s determ nation disall ow ng
of fi ce expenses, to the extent not conceded or previously
al l oned, is sustained.

3. O her Expenses

Petitioner clained deductions of $5,200 for other expenses,
consisting of: (1) Odothes of $1,100, (2) dry cleaning of $340,
(3) books of $560, and (4) classes of $3,200. |In the notice of
deficiency, respondent allowed a deduction of $672 as an
educati on expense. At trial, petitioner conceded that he was not
entitled to claimdeductions for his clothes and dry cl eaning

because they were personal expenses.
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Petitioner argues that in order to “fine-tune” his career as
a novie nmaker, he attended cl asses at Westchester Community
Coll ege. Petitioner’s testinony is supported by receipts from
the college totaling $1,028.50 for classes relating to notion
graphi cs, conputer photo imaging, and digital video. The parties
stipulated a receipt for a book entitled “Photoshop 7 Down and
Dirty Tricks” for $36.97 and a receipt for a registration fee of
$75 for a professional conference targeting video production
ent husi ast s.

The Court finds that petitioner is entitled to claim
deductions of $1,103.50 for his classes as an educati on expense
and $36.97 as a book expense. Petitioner provided substantiation
for no ot her business expenses. Therefore, the bal ance of
petitioner’s other expenses, to the extent not previously
al l oned, is disallowed.

4. Busi ness Use of Home

Section 280A(a) denies deductions with respect to the use of
a dwelling unit which was used by the taxpayer as a residence
during the taxable year. As an exception to the general rule,
section 280A(c)(1)(A) permts the deduction of expenses all ocable
to a portion of the dwelling unit which was used excl usively and
regularly as the principal place of business for the taxpayer’s

trade or busi ness.
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In order for a taxpayer to establish use on a “regul ar”
basi s, the business use nust be nobre than occasional or

i nci dent al . Ilrwin v. Comm ssioner, T.C. Mno. 1996-490, affd.

wi t hout published opinion 131 F.3d 146 (9th Gr. 1997); Hefti v.

Commi ssioner, T.C Menp. 1993-128. A taxpayer “exclusively” uses

a portion of his dwelling in a trade or business if the portion
in question is not used for other than business purposes. lrwn

V. Conm ssioner, supra; Hefti v. Conm ssioner, supra. The use of

a portion of a dwelling unit both for personal purposes and for
the carrying on of a trade or business does not neet the

exclusive use test. See Sengpiehl v. Commi ssioner, T.C Mno.

1998-23; Hefti v. Conm SSioner, supra.

Petitioner claimed deductions of $4,030 for honme office
expenses paid in connection with Zomans Productions. Petitioner
provi ded a diagramof his apartnent in which he designated one
roomas a “studio area” and another as an “office” for his novie
production business. In order to access the living room the
bedroom or the bathroom petitioner nmust go through one of the
designated areas. It is well established that the Court is not
required to accept a taxpayer’s self-serving testinony in the

absence of corroborating evidence. See N edringhaus v.

Comm ssioner, 99 T.C. 202, 219 (1992); Tokarski v. Conm SsSioner,

87 T.C. 74, 77 (1986). Oher than petitioner’s testinony, there
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is no evidence that petitioner used the designated areas
excl usively for his business.

Petitioner also failed to offer any evidence regarding the
anount of tinme and the nature of the work conducted at his hone
to establish regular use. Therefore, petitioner’s apartnent does
not qualify as a hone office. Respondent’s determ nation
di sal | owt ng deductions for home office expenses is sustained.

C. Late Filing Addition to Tax

Respondent determ ned an addition to tax under section
6651(a) (1) for 2002, asserting that petitioner failed to tinely
file areturn for that year. Section 7491(c) inposes the burden
of production in any court proceeding on the Conm ssioner with
respect to the liability of any individual for penalties and

additions to tax. Hi gbee v. Commi ssioner, 116 T.C at 446;

Trowbridge v. Comm ssioner, T.C. Mno. 2003-164, affd. 378 F. 3d

432 (5th Gr. 2004). 1In order to neet the burden of production
under section 7941(c), the Conm ssioner need only nmake a prim
facie case that inposition of the penalty or addition to tax is

appropriate. Higbee v. Comm ssioner, supra.

The burden of proof remains on the taxpayer, who nust prove
that his failure to file tinmely was: (1) Due to reasonable

cause, and (2) not due to wllful neglect. Sec. 6651(a); United

States v. Boyle, 469 U S. 241, 245 (1985); Hi gbee v.

Conm ssi oner, supra at 446-447. A failure to file tinmely a
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Federal inconme tax return is due to reasonable cause if the

t axpayer exercised ordinary business care and prudence and
neverthel ess was unable to file the return within the prescribed

time. Barkl ey v. Conm ssioner, T.C. Menp. 2004-287; sec.

301. 6651-1(c) (1), Proced. & Adm n. Regs. WII|ful neglect neans a
conscious, intentional failure or reckless indifference. United

States v. Boyle, supra at 245.

Petitioner’s 2002 return was not filed until April 19, 2004.
Therefore, respondent has net his burden of production.
Petitioner introduced no evidence or any legally sufficient
reason for his failure to file a tinmely return. The Court finds
that petitioner did not have reasonable cause for his failure to
file as required by section 6651(a)(1). Accordingly,
respondent’s determ nation of an addition to tax under section
6651(a) (1) is sustained.

D. Accuracy-Rel ated Penalty

Respondent determ ned that petitioner is liable for an
accuracy-rel ated penalty under section 6662(a). Section 6662(a)
i nposes a 20-percent penalty on the portion of an under paynent
attributable to any one of various factors, including negligence
or disregard of rules or regulations and a substanti al
understatenment of inconme tax. See sec. 6662(b)(1) and (2).
“Negl i gence” includes any failure to nake a reasonable attenpt to

conply with the provisions of the Internal Revenue Code,
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including any failure to keep adequate books and records or to
substantiate itens properly. See sec. 6662(c); sec.
1.6662-3(b) (1), Income Tax Regs. A “substantial understatenent”
i ncl udes an understatenent of tax that exceeds the greater of 10
percent of the tax required to be shown on the return or $5, 000.
See sec. 6662(d); sec. 1.6662-4(b), Incone Tax Regs. The
Comm ssi oner bears the burden of production. Sec. 7491(c).

Section 6664(c) (1) provides that the penalty under section
6662(a) shall not apply to any portion of an underpaynment if it
is shown that there was reasonabl e cause for the taxpayer’s
position and that the taxpayer acted in good faith with respect
to that portion. The determ nation of whether a taxpayer acted
wi th reasonabl e cause and in good faith is made on a case-by-case
basis, taking into account all the pertinent facts and
circunstances. Sec. 1.6664-4(b)(1), Inconme Tax Regs. The nost
inportant factor is the extent of the taxpayer’s effort to assess
his proper tax liability for the year. |1d.

Petitioner had a substantial understatenent of tax for 2002
si nce the understatenment anount exceeded the greater of 10
percent of the tax required to be shown on the return or $5, 000.
The Court concl udes that respondent has produced sufficient
evi dence to show that the accuracy-rel ated penalty under section
6662 is appropriate. Nothing in the record indicates petitioner

acted with reasonabl e cause and in good faith. Respondent’s
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determ nation of an accuracy-rel ated penalty under section
6662(a) i s sustained.
Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.
To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




