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MVEMORANDUM OPI NI ON

FAY, Judge: CGF Industries, Inc. (CGF), conputes its inconme

on the basis of a fiscal year ending on March 31. For its 1988

!Cases of the follow ng petitioners are consolidated
herewith: Lincoln Industries, Inc. and Subsidi aries, docket
No. 1090-94; CGF |Industries, Inc. and Subsidi aries, docket No.
2452-94; and Lincoln Industries, Inc. and Subsidi aries, docket
No. 15978-94.



t hrough 1992 taxabl e years, CG- was the common parent of an
affiliated group of corporations nmaking a consolidated return of
i ncone. By notices of deficiency respondent determ ned defi -
ciencies in Federal inconme taxes of the CGF affiliated group in

the foll owi ng anounts:

Fi scal Year Endi ng Defi ci ency
1988 $4, 369, 352
1989 745, 105
1990 362, 525
1991 259, 708
1992 214, 805

Li kewi se, Lincoln Industries, Inc. (Lincoln), uses a fiscal
year ending on March 31 to conpute its inconme. For taxable years
1989 through 1993, Lincoln was the common parent of an affiliated
group of corporations nmeking a consolidated return of inconme. By
noti ces of deficiency respondent determ ned deficiencies in
Federal inconme taxes of the Lincoln affiliated group in the

fol |l ow ng anount s:

Fi scal Year Endi ng Defi ci ency
1989 $294, 285
1990 562, 953
1991 562, 653
1992 562, 306
1993 578, 561

By order of this Court dated January 19, 1995, these cases
were consolidated for purposes of trial, briefing, and opinion.
In a stipulation of partial settlement filed with the Court on
January 18, 1995, respondent conceded all deficiencies determ ned
against CGF and its subsidiaries for 1988, thus renoving al

issues relating to the 1988 tax year from consideration in these
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cases. This leaves in controversy the sole remaining issue for
our decision: whether CGF and Lincoln are entitled to anorti ze
the costs of acquiring terminterests in partnerships where

rel ated persons simultaneously acquired the renai nder interests
in those partnershi ps.

The facts of these cases are fully stipulated. The
stipulation of facts, first supplenental stipulation of facts,
stipulation of settled issues, and attached exhibits are incorpo-
rated herein by this reference. Al section references are to
the Internal Revenue Code in effect for the taxable years in
issue, all Rule references are to the Tax Court Rules of Practice
and Procedure, and dollar anobunts have been rounded to the near-
est dollar, unless otherwi se indicated. The facts necessary for
an understandi ng of these cases are as foll ows.

Backgr ound of CGF

CGF, a Kansas corporation since 1972, maintains its princi-
pal offices in Topeka, Kansas. It is a famly-owned corporation;
nmost of its stock is held by trusts for the benefit of nenbers of
that famly. It has been engaged, directly and through its
subsidiaries, in various businesses, including agriculture,
petroleum real estate, manufacturing, and cable television. As
of August 1, 1988, the following entities owned the class A

comon voting stock of CGF



Shar ehol der Omer shi p Percent age
Diana C. Broze Revocabl e Trust 18. 258%
H. Bernerd Fink Revocabl e Trust 2. 305
Marcia F. Anderson Revocabl e Trust 2.784
Ruth G Fink Revocabl e Trust 38. 893
Cur mudgeon Revocabl e Trust,

Bruce G Cochener, sole beneficiary 17.749
Bruce G Cochener Trust Nunber One 0. 925
Caroline A. Cochener Revocabl e Trust 17. 255
Bruce M Bol ene Revocabl e Trust 0. 490
Joaqui n Mason Trust Nunber One 0.416
BENECO, Inc., Bruce M Bol ene

Revocabl e Trust, sol e sharehol der 0. 925

Tot al 100. 000

During July 1988, the directors of CG- were the foll ow ng
i ndi vi dual s:

H. Bernerd Fi nk, chairman
Ruth G Fink

Marcia F. Anderson

D ana C. Broze

Caroline A Cochener
Bruce G Cochener

Ruth G Fink also served as president of CG- in July 1988.°2

Backgr ound of Lincoln

Li ncol n, a Kansas corporation since 1972, maintains its
principal offices in Lincoln, Nebraska. It is a fam|ly-owned
corporation; nost of its stock is held by trusts for the benefit

of menbers of that famly. It has been engaged, directly and

2The rel ationshi ps anong CG- I ndustries, Inc. (CGF), and its
sharehol der+am |y trusts and their beneficiaries are shown by
the follow ng: The children of Ruth G Fink, president of CG-
during July 1988, are Bruce G Cochener, D ana C. Broze, and
Caroline A Cochener. Each, including their nother, has a trust
(or, in sone cases, nmultiple trusts) in his or her nanme, with
famly menbers, within the meaning of sec. 318(a)(1)(A), as bene-
ficiaries of the trusts. There are also trusts in the nanmes of
Ruth G Fink's husband (H Bernerd Fink), stepdaughter (Marcia F
Anderson), and grandchild (Joaquin D. Mason).



through its subsidiaries, in various businesses, including
agriculture, petroleum and the wholesale and retail distribution
of textbooks and supplies.

As of Decenber 9, 1988, the following entities owned

Li ncoln's class A common voting stock:

Shar ehol der Omer shi p Percent age

George A Lincoln Revocabl e Trust 2.9525%
divia G Lincoln Revocabl e Trust 48. 3327
Georgia L. Johnson Revocabl e Trust 12. 1584
Edward M Lincol n Revocabl e Trust 12. 1584
Margaret L. Donl an Revocabl e Trust 12. 1584
Ann L. Hunter Revocabl e Trust 12. 2396

Tot al 100. 0000

During cal endar year 1988, the follow ng individuals served
on Lincoln's board of directors:

CGeorge A. Lincoln, chairman
AQivia G Lincoln

Robert A. Page

Ceorgia L. Johnson

Edward M Lincol n

Margaret L. Donl an

Ann L. Hunter

Serving also as Lincoln's officers during that year were CGeorge
A. Lincoln as president, Qivia G Lincoln as vice president, and

Bill C Macy as executive vice president and treasurer.?

3The rel ationshi ps anong Lincoln Industries, Inc. (Lincoln),
and its shareholder—+amly trusts and their beneficiaries are
shown by the follow ng: George A. Lincoln, president of Lincoln
in cal endar year 1988, and his wife, AQivia G Lincoln, vice
presi dent, each have trusts bearing their names, of which famly
menbers, within the neaning of sec. 318(a)(1)(A), are the bene-
ficiaries. There are also trusts in the nanes of their four
chil dren, whose surnanes are Johnson, Lincoln, Donlan, and
Hunt er .

(continued. . .)



The Solicitation

By letter dated May 15, 1986, and an addendum dat ed March
30, 1988, Robert A. Page* advised CGF and Lincoln's sharehol ders
on the benefits of a "split purchase of assets". According to
M. Page, the ol der generation would buy a life estate or term of
years, while the younger generation would purchase the renmai nder
interest. In the addendum M. Page substituted the word
"corporation" for "ol der generation”. In his words, the
objective of a split purchase® was twofold: (1) To transmt

property to future generations without incurring a transfer tax

3(...continued)

Fam lial ties also exist between CGF and Lincoln. divia G
Lincoln and Ruth G Fink, who served as president of CG- in July
1988, are sisters. Their brother is Wllard Garvey, president of
a corporation naned Garvey Industries, Inc.

“‘Robert A. Page was an investnent adviser to CGF and
Lincoln. H's role, however, extended beyond that of just an
adviser. M. Page served on Lincoln's board of directors, and
begi nni ng cal endar year 1988, he al so served on Lincoln's
executive conmttee. M. Page's role was not a passive one.
According to the mnutes of the board' s annual neeting convened
Cct. 8-10, 1987, M. Page "led an in-depth discussion regarding
the current and future operations of Lincoln Industries, Inc."

M. Page also has links to CG- and various famly trusts.
He was vice president of DICO Inc., a conmpany which nerged into
CG- effective July 1, 1988, pursuant to a nmerger agreenent and by
resolution of CG's board of directors. M. Page also acted as
trustee, or in nore instances, as successor trustee in a handful
of famly trusts. According to the trust agreenents, the succes-
sor trustee assunes the duties of trustee in the event of the
trustee's death or inability or unwillingness to serve.

*Throughout this opinion, we use the terns "split purchase",
"joint purchase", "joint asset acquisition”, "joint asset
purchase", and "joint investnent transaction" interchangeably to
mean a situation where person A and person B, for exanple, simul-
taneously acquire a present and a future interest in property,
respectively.



cost; and (2) to extract corporate assets without incurring a
dividend or capital gains tax. The addendum stated that the
second descri bed objective was the primary one. Indeed, M. Page
recogni zed early on that the overall purpose of the joint
purchase was transferring wealth to the remai ndernen. As he
wote in the May 15, 1986, letter:

The purchaser of the terminterest or the life estate

has a | ousy deal, which is really the purpose of the

transaction * * *,  The objective is really the sane as

in a private annuity, i.e., doing in the annuitants for

the benefit of the obligor, in this case it is doing in

the life tenant for the benefit of the remainderman.
M. Page regarded the joint purchase by a closely held corpora-
tion and its sharehol ders of, respectively, a life or incone
interest and a remainder interest in property to be a favorable
device for neeting that objective.

M. Page, however, was aware of potential problens which
m ght frustrate a joint purchase, the nost inportant for our
pur poses being his statement about how a sharehol der would fund
t he remai nder interest purchase. M. Page warned that "Simul -
taneous gifts of funds for the acquisition of the [remai nder]
interest contain an elenment of risk in collapsing the transaction
into one of being a 'retained interest rather than a 'purchased

interest, in which case the favorable * * * tax results do not

occur."® M. Page then offered his solution: "G fts separated

®M. Page was aware that, when a taxpayer attenpts to carve
out a terminterest in existing property for hinself and transfer
the remainder interest to a third party, "the holder of the life
tenancy or the terminterest,” as he wites, "would not be able
(conti nued. ..)
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by time * * * would work." In the addendum of March 30, 1988, he
di sm ssed his prior concern altogether by what he called a
"break-through”; nanely, the major decline in individual tax
rates. This would enable the sharehol ders to use corporate funds
to purchase the remainder interests, albeit at a small tax cost.
More specifically, M. Page suggested having the corporation

decl are dividends and nake stock redenptions sufficient to
generate after-tax funds for the purchase of the remai nder

i nterests.

In another letter dated April 6, 1988, M. Page described in
sonewhat greater detail how the joint purchase transaction woul d
t ake shape.’” Partnerships would be formed, and, where a cor pora-
tion purchased a termof years in such newy created partner-
ships, its shareholders, in turn, would purchase the renai nder
interests. Attached to the letter, M. Page provided a partner-
ship agreenent form and suppl enental agreenents rel ated thereto.
In order to make their purchases, the sharehol ders woul d receive
a major portion of the funds "fromthe after-tax proceeds of a[n]
* * * extraordinary dividend". Although M. Page recognized that
t he anount distributed would be subject to "the so-called double
tax * * * i.e., once when earned by the corporation and again

when made avail able to the corporat[ion's] sharehol ders", his

5C...continued)
to anortize the cost of that interest for incone tax purposes.”

‘Al though the letter was addressed to Garvey Industries,
Inc., and its sharehol ders, CGF and Lincoln's sharehol ders
received simlar letters fromM. Page.



wor ds remai ned encour agi ng about the success of the transaction
because of the decrease in individual and corporate tax rates at
that time. |Indeed, M. Page hastened a final decision by the
shar ehol ders on whether to do the transaction or not, when he
wote in the letter:

The extraordinary dividend route, with a top rate of
28% is of course nmuch nore econom cal than the prior
50% tax rate. In addition, the 1987 Revenue Act * * *
could |l ead one to believe the utilization of the
proposed transaction may have a relatively short life.
There is no question in ny mnd [that] the 28%t ax
rate, an essential ingredient of the funding nethod, is
a short-term w ndow of opportunity.

M . Page recogni zed that, to the corporation, the proposed

transacti on was not good' in that for ten years all it receives

is the ordinary incone of the partnership, and at the expiration

of the ten-year term its entire initial investnent * * *

di sappears.” But, as to the remai ndernen, M. Page wote:
assuming utilization of the after-tax proceeds fromthe
extraordinary dividend to pay for their remainder
interest, the effect is to extract cash from* * * [the
corporation] at an approximte 14%tax rate. |In addi-
tion, if some of you wish for the remai nder interest to
be acquired by your descendants or renote trusts, the
effect is to avoid both estate tax and generation
skipping tax if the holder is nore than one generation
renoved

M. Page was careful to note that the success or failure of the

j oi nt undertaki ng depended upon whet her "the hol ders of the

remai nder interests are * * * "famly nenbers' and not

"strangers'." He then offered his final recomendation: the

shar ehol ders, as a group, should participate in the purchase of

remai nder interests in newy created partnershi ps.



The CGF Part nerships

In July 1988, CGF forned five limted partnershi ps under the
Kansas Revised Limted Partnership Act: CG One, L.P.; CGF Two,
L.P.; Santa Fe Partners, L.P.; Coud Gey, L.P.; and Al pha One,
L.P. (collectively referred to as the CGF Partnerships).® By
agreenents (the CGF partnership agreenents), the CG- Partnerships
created a general partner interest and a |limted partner
interest. In all cases, the general partner owned partnership
interest A, and the limted partners owned partnership interest
B. The CGF partnership agreenents also stated that the term of
each partnership would be 20 years.

CG-'s shareholder—famly trusts and, in one instance, a
partnership related to the trusts contributed cash to the CG-
Part nershi ps in exchange for partnership interest A CG- inits
own right, contributed cash in exchange for 10-year term
interests in partnership interest B. Its shareholders or, in
sonme cases, nonsharehol der trusts and partnerships related to
CGF' s sharehol ders, contributed cash for the remainder interests
in partnership interest B. For clarity and because the
remai ndernmen are either CGF shareholders or related thereto, al
the remai ndernmen are sonetinmes collectively referred to as the

CGF Fam ly Trusts. A summary of the various entities making up

8On July 22, 1988, by resolution of CGF's board of direc-
tors, CGF was authorized to purchase 10-year terminterests in
five partnerships at an aggregate cost of $10,615,000. The
resolution also stated that a dividend in the anmount of
$2, 435,925 be paid 1 week later on July 29, 1988.
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the CGF Partnerships and their respective contribution anounts is
attached to this opinion as appendi x A

The CG- partnership agreenents provided that each part-
nership's net profits and | osses were to be borne by the partners
in the sane percentage as their capital contributions; nanely, .1
percent by the holder of partnership interest A and the remaining
99.9 percent by partnership interest B. The CGF partnership
agreenents al so required each partnership to nmake annual distri-
butions of income, pursuant to the Kansas Uniform Principal and
| nconme Act, and in accordance with the partners' interests in the
part nershi p.

Si mul t aneously with the execution of the CGF partnership
agreenents, CGF and the CG-F Fam |y Trusts executed separate
agreenents wherein they set down exactly how partnership interest
B woul d be owned. They agreed that CG- would be the owner of a
10-year terminterest in partnership interest B, upon the
expiration of which it would becone the sole property of the CG-
Fam |y Trusts. During the period of its terminterest, CG- was
entitled to all of the partnership incone allocable to
partnership interest B, and, upon the expiration of the term
interest, the corporation was entitled to all accrued but unpaid
i ncone.

CG- and the CG- Fam |y Trusts contributed cash to the CG-
Partnerships in the follow ng anbunts in exchange for their
respective termand remai nder interests in partnership interest

B



Limted CGF Tr ust
Part nership Contri bution Contri bution Tot al
CGF One, L.P. $2,011, 312 $1, 265, 282 $3, 276, 594
CGF Two, L.P. 1,817, 938 1, 143, 632 2,961, 570
Santa Fe Partners, L.P. 2, 265, 250 1, 425, 028 3,690, 278
Cloud Gey, L.P 2, 265, 250 1, 425, 028 3, 690, 278
Al pha One, L.P. 2,265, 250 1,425,028 3,690, 278
Tot al 10, 625, 000 6, 683, 998 17, 308, 998

The amount contributed was conputed using the interest rate then
contained in the Federal Estate and G ft Tax Regul ations for
valuing termand remai nder interests. See sec. 20.2031-7, Estate
Tax Regs.; sec. 25.2512-5, G ft Tax Regs.

In part, the noney contributed by CG-' s sharehol ders for
their remainder interests in partnership interest B cane directly
from CG- via cash dividend distributions and stock redenptions.
In June and July 1988, CGF nmade distributions totaling
$9, 375,000. The table bel ow summarizes CG-'s distributions in
cal endar year 1988 to those sharehol ders investing in the CGF

Part nershi ps, followed by their respective contribution anounts:
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CGE One, L.P.

June 15, 1988 July 28, 1988

July 29, 1988

Part nershi p

Redenpt i on Redenpti on Di vi dend Contribution
Reci pi ent ( Pret ax) (Pretax) (Pretax) Tot al Anount
H. Bernerd Fink Revocable Trust - 0- -0- $11, 680 $11, 680 $12, 620
Ruth G Fink Trust Nunber One -0- -0- 435, 311 435, 311 328,121
Ruth G Fink Charitable Trust Nunmber One -0- - 0- 15, 427 15, 427 277, 641
Ruth G Fink Partnership,?
Ruth G Fink Revocabl e Trust, Partner -0- - 0- 1,793 1,793 1,290
Tot al 464, 211 619, 672
CGF Two, L.P.
Marci a F. Anderson Revocabl e Trust $255, 145 $230, 890 14, 060 500, 095 330, 794
Robert J. Anderson Revocabl e Trust 51, 315 - 0- - 0- 51, 315 34, 220
Jane E. Anderson Revocabl e Trust 163, 680 -0- 130, 545 294, 225 193, 914
Nancy J. Anderson Revocabl e Trust 163, 680 - 0- 130, 657 294, 337 193,914
Robert J. Anderson, Custodian for
Susan M Anderson 163, 680 - 0- 130, 657 294, 337 193,914
Marcia F. Anderson Trust Nunber One 302, 500 -0- -0- 302, 500 193,914
Tot al 1, 736, 809 1, 140, 670
Santa Fe Partners, L.P.
Caroline A Cochener Trust 127, 380 221, 650 127, 836 476, 866 568, 535
Caroline A. Cochener Trust Nunber Two -0- 201, 190 216,871 418, 061 284, 268
Caroline A Cochener Revocabl e Trust 706, 365 - 0- 38, 047 744,412 284, 268
Bruce M Bol ene Revocabl e Trust 8, 635 -0- 2,532 11,167 284, 268
Tot al 1, 650, 506 1,421, 339
Qoud Gey, L.P
Di ana C. Broze Revocabl e Trust -0- 188, 320 86, 458 274,778 426, 401
Vincent J. Broze Revocabl e Trust -0- 8, 635 10, 127 18, 762 28, 427
Joaqui n Mason Trust Nunber One -0- 115, 940 40, 885 156, 825 127,920
Joaqui n Mason Trust Nunber Two -0- -0- 144 144 56, 854
Vincent J. Broze, Custodian for
Joaquin D. Mason -0- 187, 550 53, 225 240, 775 127, 920
Diana C. Broze Trust Nunber Three -0- - 0- 108, 448 108, 448 28, 427
Diana C. Broze Trust Nunber Four -0- -0- 54,224 54,224 28, 427
Diana C. Broze Trust Nunber Five -0- - 0- 151, 827 151, 827 28, 427
Diana C. Broze Trust Nunber Six 1, 100, 000 -0- -0- 1, 100, 000 568, 535
Tot al 2,105, 783 1,421, 338
A pha One, L.P.
Al pha, L.P.,?
Cur mudgeon Revocabl e Trust, Partner 277, 695 -0- 9, 842 287, 537 188, 585
Nancy M Cochener Revocable Trust, Partner 12, 705 196, 900 - 0- 209, 605 137,103
Bruce G Cochener Trust Nunmber One, Partner 587, 620 -0- 413, 671 1,001, 291 658, 400
Bruce G Cochener Trust Nunmber Two, Partner -0- - 0- 81, 824 81, 824 53, 805
Bruce G Cochener Trust Nunmber Three, Partner -0- -0- 20 20 14
Bruce G Cochener Trust Nunber Four, Partner -0- 440, 000 -0- 440, 000 287, 884
Tot al 2,020, 277 1,325,791
Grand Tot al 27,977,586 5,928, 810
This entity, while itself not a sharehol der of CGF, has (a) partner(s) that did own shares in CGF. Thus, view ng the

entity as an aggregate of its nenbers,

distribution anbunts nade by CG- to the partner(s).

2Thi s anount

Partnershi ps in exchange for the remainder interests in partnership interest B.

shy of the $7,838,431 of U S. Covernnent obligations that CGF di sposed of

The Lincol n Partnerships

On March 31,

under the laws of the State of Kansas:

we list the separate contribution anount of such partner(s),

year 1989.

1988, Lincoln formed four general

al ong with any

reflects CG-'s aggregate distributions in calendar year 1988 to sharehol ders who contributed to the CG-
Note that this amount is only $139, 155
in fiscal

part nershi ps

Li ncol n Partnership #2; Lincoln Partnership #3; and HFC

Li ncol n Partnership #1;
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Partnership.® On Cctober 31, 1988, each general partnership was
reorgani zed as a limted partnership under the Kansas Revi sed
Limted Partnership Act. Then on Decenber 9, 1988, Lincoln
formed five nore partnershi ps under the Kansas Revised Limted
Partnership Act: Lincoln 88 Partnership, L.P.; Lincoln
Partnership #11, L.P.; Two Thousand Ei ght Partnership, L.P.
Donl an Partnership #1, L.P.; and HFC2 Partnership, L.P. % Al
nine partnerships formed in March and Decenber 1988 are
collectively referred to as the Lincoln Partnerships. The
partnership agreenent for each Lincoln Partnership (the Lincoln
partnership agreenents) is simlar in many respects to the CGF
partnership agreenents, in that it created a general partner
interest, partnership interest A, and a |imted partner interest,

partnership interest B. Pursuant to the Lincoln partnership

°At a special neeting of Lincoln's board of directors on
Feb. 12-16, 1988, M. Page noved, and the board unani nously
approved, that Lincoln "[nake] available up to $6 mllion for the
purchase of separate 10-year terminterests”". M. Page then
of fered a second notion to have Lincoln accept a tender offer of
160, 000 shares of class B preferred stock at $34 per share
between Mar. 16 and Mar. 23, 1988, with paynent not |ater than
Mar. 31, 1988. Once again, the board unani nously approved. On
Mar. 28, 1988, Lincoln distributed $5, 440,000 in stock redenp-
tions, 3 days before form ng Lincoln Partnership #1, Lincoln
Partnership #2, Lincoln Partnership #3, and HFC Part nershi p.

At a special neeting of Lincoln's board of directors on
Cct. 7-8, 1988, a notion was nmade by M. Page, and unani nously
carried, that Lincoln "purchase terminterests in up to five
partnershi ps at an aggregate anount to be determned at a | ater
date." M. Page al so noved that Lincoln distribute $5,500,000 in
di vidends on Cct. 31, 1988. This notion, too, was unani nously
carried. Then, approximately 1 nonth after this board neeting,
anot her neeting of Lincoln's board of directors was held on Nov.
14, 1988, during which the board approved the purchase of term
interests in five additional partnerships for $21 mllion.
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agreenents, the termof the first four partnerships created was
limted to 20 years, and the termof the last five partnerships
created was 30 years.

Li ncoln's shareholder-famly trusts contributed cash to the
Li ncol n Partnerships in exchange for partnership interest A
Lincoln, inits own right, contributed cash in exchange for 10-
year terminterests in four Lincoln Partnerships and 20-year term
interests in the remaining five Lincoln Partnerships (collec-
tively referred to as the Lincoln terminterests). Lincoln's
terminterests were, in all cases, designated terminterests in
partnership interest B. Lincoln's shareholder-famly trusts or,
in one instance, a limted partnership related to the forner
contributed cash for the remainder interests in partnership
interest B. For convenience, all the remaindernen in the Lincoln
Part nershi ps are sonetines collectively referred to as the
Lincoln Famly Trusts. The list of entities naking up the
Li ncol n Partnerships and their respective contribution anmounts is
attached to this opinion as appendi x B.

The Lincoln partnership agreenents required the partners to
bear their respective partnerships' net profits and |osses in the
sane percentage as their capital contributions. Thus, six of the
Li ncol n partnership agreenents allocated 1 percent of net profits
and | osses to the holder of partnership interest A and the
remai ni ng 99 percent to partnership interest B, while the other
three Lincoln partnership agreenents, |like the CG- partnership

agreenents, allocated .1 percent to partnership interest A and
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the remaining 99.9 percent to partnership interest B. The

Li ncol n Partnerships, |like their CGF counterparts, were al so
required to make annual distributions of inconme, pursuant to the
Kansas Uniform Principal and I ncone Act, and in accordance with
the partners' interests in the partnerships.

Si mul t aneously with the execution of the Lincoln partnership
agreenents, Lincoln and the Lincoln Famly Trusts executed
separate agreenents for each partnership detailing how
partnership interest B would be owned. Four of the nine
agreenents stated that Lincoln would own partnership interest B
during the first 10 years of form ng the partnership, after which
partnership interest B woul d becone the sole property of the
Lincoln Famly Trusts. The renmaining five agreenents stated that
Li ncoln woul d own partnership interest B for a termof 20 years
fromthe date of its capital contribution, after which the
Lincoln Fam |y Trusts woul d becone sole owners of the interest.
During the period of the Lincoln terminterests, Lincoln would be
entitled to all of partnership interest B's share of partnership
di stributions.

Lincoln and the Lincoln Famly Trusts made the foll ow ng
cash contributions to the Lincoln Partnerships in exchange for
their respective termand remai nder interests in partnership

i nterest B:



Limted Li ncol n Term Trust
Partnership Contribution | nt er est Contribution Tot al

Lincol n Partnership #1, L.P. $1, 500, 000 10 years $941, 180 $2, 441, 180
Li ncol n Partnership #2, L.P. 1, 500, 000 10 years 941, 180 2,441, 180
Li ncol n Partnership #3, L.P. 1, 500, 000 10 years 941, 180 2,441, 180
HFC Partnership, L.P. 1, 500, 000 10 years 941, 009 2,441,009
Li ncoln 88 Partnership, L.P. 3, 360, 000 20 years 586, 645 3, 946, 645
Li ncol n Partnership #11, L.P. 4, 410, 000 20 years 769, 972 5,179,972
Two Thousand Ei ght Partnership, L.P. 4, 410, 000 20 years 769, 972 5,179, 972
Donl an Partnership #1, L.P. 4, 410, 000 20 years 769, 972 5,179,972
HFC2 Partnership, L.P. 4,410, 000 20 years 769, 972 5,179,972

Tot al 27,000, 000 7,431,082 34,431,082

In calculating the contribution anbunts, Lincoln and the Lincoln
Fam ly Trusts used the actuarial tables set forth in the Federal
Estate and G ft Tax Regulations to value their respective term
and remai nder interests.

The cash contri buted by Lincoln's shareholders for their
remai nder interests in partnership interest B cane, in part, from
Lincoln via cash dividend distributions and stock redenpti ons.

In March, July, and QOctober 1988, Lincoln made distributions
totaling $12,040,000. At the beginning of the year, in January,
1988, Lincoln also called 116,857 shares of its class A preferred
stock in the amount of $6,427,135. Thus, during cal endar year
1988, Lincoln engaged in stock transactions totaling $18, 467, 135.
Li ncol n funded this anmount by w thdrawi ng noney fromits invest-
ment in Net Venture, a partnership investing solely in U S

Governnent obligations.! See discussion of Net Venture, infra.

YDuring January 1988, when Lincoln called $6,427,135 worth
of its class A preferred stock, it also made a cash w t hdrawal of
$6, 600, 000 fromits capital account with Net Venture (capital
wi thdrawal ). On Mar. 28, 1988, the sane day that Lincoln
redeenmed $5, 440,000 worth of its stock, it also made a $5, 500, 000
capital withdrawal. A few days later, on Mar. 31, 1988, Lincoln
made anot her capital wthdrawal of $6,800,000. Less than 1 nonth

(continued. ..)
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The following is a summary of Lincoln's distribution activity and
t he corresponding contribution anounts paid by Lincoln's share-
hol ders for their remainder interests in the Lincoln Partner-

shi ps:

(... continued)
bef ore declaring a $1, 100, 000 dividend on June 1, 1988, Lincoln
made two nore capital withdrawals totaling $10 mllion, one on
May 6, 1988, in the amount of $5 million, and the other on May
17, 1988, also of $5 million. On Cct. 31, 1988, the sane day
that Lincoln paid a $5,500,000 dividend to its sharehol ders,
anot her $1, 305, 000 wi t hdrawal was charged to Lincoln's capital
account with Net Venture.



Reci pi ent

Georgia L. Johnson Revocabl e Trust
Ceorgia L. Johnson Trust Nunmber Four
Tot al

Edward M Lincol n Revocabl e Trust
Edward M Lincoln Trust Nunmber Two
Edward M Lincoln Trust Nunber Three
Edward M Lincoln Trust Nunmber Seven
Li ncol n Family Trust Nunmber Two

Tot al

Margaret L. Donl an Revocabl e Trust
Margaret L. Donlan Trust Number Five
Tot al

Ann L. Hunter Trust Nunber Two
Lincol n Fami |y Trust Nunber Four

Tot al
Aivia G Lincoln Revocabl e Trust
Aivia G Lincoln Trust Nunber One
Aivia G Lincoln Trust Nunmber Two
Aivia G Lincoln Trust Nunber Three
Aivia G Lincoln Trust Nunmber Four
George A. Lincoln Trust Nunber One
George A Lincoln Trust Number Two
George A. Lincoln Trust Nunber Three

Tot a

Georgia L. Johnson Revocabl e Trust
Ceorgia L. Johnson Trust Number Two

Tot al
Edward M Lincol n Revocabl e Trust
Edward M Lincoln Trust Nunmber Two
Edward M Lincoln Trust Nunber Three
Edward M Lincoln Trust Nunmber Four
Edward M Lincoln Trust Nunmber Five
Edward M Lincoln Trust Nunmber Six

Li ncol n Family Trust Nunmber Two
Tot al

Margaret L. Donl an Revocabl e Trust

Margaret L. Donlan Trust Number Two

Margaret L. Donl an Trust Nunmber Three

Margaret L. Donlan Trust Number Five
Tot al

Ann L. Hunter Revocable Trust

Ann L. Hunter Trust Nunber Three

Ann L. Hunter Trust Nunber Four

Ann L. Hunter Trust Nunber Twenty-six
Tot al
G and Tot al
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Lincoln Partnership #1, L.P.

Jan. 1988 Mar. 1988 June 1988 Cct. 1988
Call Option Redenpt i on Di vi dend Di vi dend
(Pretax) ( Pret ax) (Pretax) ( Pret ax)
$1, 164, 295 $1, 360, 000 $45, 163 $249, 314
- 0- -0- 24, 587 122, 936
Lincoln Partnership #2, L.P.

1,170, 235 474,028 45, 829 252, 642
- 0- 35,972 4,766 23,831
-0- -0- 47,511 237,558
- 0- 510, 000 - 0- -0-

- 0- 340, 000 38, 895 194, 475
Lincoln Partnership #3, L.P.

675, 235 1, 360, 000 45, 559 251,293

495, 000 - 0- - 0- -0-

HEC Partnership, L.P.

- 0- -0- 167 1,292

- 0- 1, 360, 000 36, 405 182, 025
Lincoln 88 Partnership, L.P.

1, 358, 170 -0- 8,824 44,121
- 0- -0- 20, 028 100, 140
- 0- -0- 20, 028 100, 140
- 0- -0- 20, 028 100, 140
- 0- -0- 20, 028 100, 140
- 0- -0- 7,112 35, 559
-0- -0- 7,112 35, 559
- 0- -0- 7,112 35, 559

Lincoln Partnership #11, L.P.

1 1 1 1
-0- -0- 53, 465 267, 327

Two _Thousand Ei ght Partnership, L.P.

1 1 1 1

1 1 1 1

1 1 1 1
-0- - 0- 11, 522 57, 608
-0- -0- 27,483 137, 417
-0- - 0- 47,512 237, 558

1 1 1 1

Donl an Partnership #1, L.P.

1 1 1 1
-0- - 0- 29,314 146, 569
-0- - 0- 72,455 362, 276

1 1 1 1

HFC2 Partnership, L.P.

654, 500 - 0- 74,268 394, 381
-0- -0- 81, 324 406, 620
-0- -0- 45, 690 228, 451

605, 000 -0- -0- -0-

As this trust is also a renmainderman in another Lincoln Partnership, the distribution anmunt

it has already been recorded above.

Par t ner shi p
Contribution

Tot al Anmount
$2, 818, 772 $938, 739
147,523 2,441
2, 966, 295 941, 180
1,942,734 117, 647
64, 569 235, 295
285, 069 235, 295
510, 000 117, 647
573, 370 235, 295
3, 375, 742 941, 179
2,332,087 739, 782
495, 000 201, 397
2,827,087 941, 179
1, 459 37, 640
1,578, 430 903, 369
1,579, 889 941, 009
1,411, 115 170, 127
120, 168 82,130
120, 168 82, 130
120, 168 82,130
120, 168 82, 130
42,671 29, 332
42,671 29, 332
42,671 29, 332
2,019, 800 586, 643
1 269, 490
320, 792 223, 292
320, 792 492, 782
: 123, 196
1 19, 249
: 160, 154
69, 130 46, 198
164, 900 115, 496
285, 070 200, 193
! 105, 486
519, 100 769, 972
: 415, 785
175, 883 121, 271
434, 731 115, 496
! 177,421
610, 614 829, 973
1,123,149 269, 490
487, 944 307, 989
274,141 153, 994
605, 000 38, 499
2,490, 234 769, 972
216, 709, 553 7,213, 889

is not noted here since
This is necessary to avoid counting tw ce the same distribution anount.

2This anount reflects Lincoln's aggregate distributions in calendar year 1988 to sharehol ders who contributed to the

Li ncol n Partnershi ps in exchange for the remai nder interests in partnership interest B.



Partnership | nvestnents

The CGF and Lincoln Partnerships invested the partners’
capital contributions, directly and through investnent part-
nerships, in U S. Governnment bonds, short-termfixed incone
obligations, and marketable securities, and in various
busi nesses, including precious netals, real estate, natural gas,
and hotel nmanagenent. During CGF's taxable years in issue, the
CGF Partnershi ps, when exam ned collectively, invested nost of
their assets in the follow ng four investnent partnerships: Net
Venture, Gopher Fund, Lake Union Hotel Associates Ltd. Partner-
ship (Lake Union), and GAR Ninety. The specific dollar anounts,
Wi th correspondi ng percentage figures in parentheses, that each
CG- Partnership invested in the above-nenti oned i nvest nent
partnerships are set forth in appendi x C.

During Lincoln's taxable years in issue, the Lincoln Part-
nershi ps, when taken as a whole, invested nost of their assets in
Net Venture, Gopher Fund, GII Industries, L.P., and Fal con Fund
Appendix Dis a table showi ng the dollar anobunts, with corre-
spondi ng percentage figures in parentheses, that each Lincoln
Partnership invested in the investnent partnerships just |isted.

Net Venture was a general partnership fornmed on Novenber 29,
1985, between a corporation named Garvey, Inc., with Robert A
Page as president, and four trusts; i.e., Aive W Garvey
Revocabl e Trust, Ruth G Fink Revocable Trust, divia G Lincoln
Revocabl e Trust, and George A. Lincoln Revocable Trust.

According to its partnership agreenment, its business purpose was
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investing solely "in direct obligations of the United States
Governnent, with the exception of very short-termtenporary
investnments in other fixed incone type instrunents pending
investnment in direct United States obligations.” The partnership
agreenent states further that the maxi nummaturity of any
instrunent will be 3 years.?'?

The Gopher Fund was a general partnership fornmed on
January 2, 1981, to invest in securities. Anong its founding
partners were Garvey, Inc., wth Robert A Page as president,
numerous trusts bearing the Garvey nane, and a few CG- share-
hol ders.

Lake Union, a limted partnership formed on Decenber 1,
1989, to acquire, develop, operate, and manage hotels, had four
CG- Partnerships as limted partners; nanely, CG One, L.P., CGF
Two, L.P., Coud Gey, L.P., and Al pha One, L.P.

GAR Ni nety, a general partnership between Garvey, Inc., and
GAR Four, a partnership of which Garvey, Inc., was nmanagi ng
partner, was fornmed on June 17, 1988. Under the GAR N nety
partnershi p agreenent, Robert A Page's nane was the only one
required as a signatory to the agreenent. GAR N nety's business
pur pose was "making investnents in gold, and pendi ng such
i nvestnments, direct obligations of the United States Governnent,

or Partnerships so investing, with the exception of very short-

20n Mar. 31, 1992, Net Venture's partnership agreenent was
anmended to provide that the maximum maturity of any investnent
woul d be 5 years, and the nmaxi num average maturity of all of its
i nvestments woul d not exceed 3 years.
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termtenporary investnents in other fixed incone type instru-
ments. "

GIll Industries, L.P., fornmed on June 19, 1989, by two
Li ncol n shareholder-famly trusts, a non-shareholder-famly
trust, and two Lincoln Partnerships, was in the sheet netal
busi ness. Fal con Fund was a general partnership formed on
January 31, 1991, to invest in securities. Its founding partners
were Mosby Lincoln, Inc., a Kansas corporation, two Lincoln
Part nershi ps, and a Lincoln shareholder—fam |y trust.

Fi nanci al Performance of the CG and Lincoln Partnerships

On CGF' s Federal incone tax returns for the taxable years
endi ng March 31, 1989 through 1992, CGF reported the inconme and
expenses of owning terminterests in the CGF Partnerships as

foll ows:



Mar. 31, Mar. 31, Mar. 31, Mar. 31,
1989 1990 1991 1992 Total s
CG- One, L.P.
I ncome $87, 610 $247, 242 $225, 118 $186, 311 $746, 281
Expenses ! (9, 113) (22, 926) (21, 654) (20, 373) (74, 066)
Anortization expense (134, 088) (201,131) (201,131) (201,131) (737, 481)
Net incone or |oss (55,591) 23,185 2,333 (35, 193) (65, 266)
CG- Two, L.P.
I ncome 82, 625 233,708 214,574 179, 041 709, 948
Expenses ! (7,044) (19, 828) (18, 383) (18, 147) (63, 402)
Anortization expense (121,196) (181, 794) (181, 794) (181, 794) (666, 578)
Net incone or |oss (45, 615) 32, 086 14, 397 (20, 900) (20, 032)
Santa Fe Partners, L.P.
I ncome 106, 683 294, 733 269, 836 226, 920 898, 172
Expenses ! (10, 453) (22, 883) (24, 046) (22, 453) (79, 835)
Anortization expense (151,017) (226, 525) (226, 525) (226, 525) (830, 592)
Net incone or |oss (54, 787) 45, 325 19, 265 (22, 058) (12, 255)
Cloud Gey, L.P.
I ncome 102, 808 291, 338 264, 831 215,715 874, 692
Expenses ! (10, 336) (24, 333) (22,992) (21, 873) (79,534)
Anortization expense (151,017) (226, 525) (226, 525) (226, 525) (830, 592)
Net incone or |oss (58, 545) 40, 480 15, 314 (32, 683) (35, 434)
Al pha One, L.P.
I ncome (or |oss) 109, 328 281, 435 (42, 355) (280, 272) 68, 136
Expenses ! (8, 045) (35, 338) (16, 421) (7,169) (66,973)
Anortization expense (151,017) (226, 525) (226, 525) (226, 525) (830, 592)
Net incone or |oss (49, 734) 19,572 (285, 301) (513, 966) (829, 429)

1These amounts reflect CGF's allocations of portfolio income expense and investnent interest expense,
as reflected on CG-'s Schedules K-1 for the years in issue.

Over this 4-year period, CGF' s total anortization deductions
exceeded its allocations of partnership inconme by $598, 606
(income of $3,297,229 and anortization deductions of $3, 895, 835).
Respondent disallowed all of CG-s anortization deductions in
connection with owning terminterests in partnership interests B
for such years.

Lincoln reported the follow ng i ncone and expenses of owni ng
terminterests in the Lincoln Partnerships for the taxable years

endi ng March 31, 1989 through 1993:



Li ncol n
Part nership #1, L.P.
I ncome
Expenses !
Anortization expense
Net incone or |oss

Li ncol n
Partnership #2, L.P
I ncome
Expenses
Anortization expense
Net incone or |oss

Li ncol n
Part nership #3, L.P.
I ncome
Expenses !
Anortization expense
Net incone or |oss

HFC Partnership, L.P.
I ncome
Expenses !
Anortization expense
Net incone or |oss

Li ncol n 88 Partnership

L

I ncone

Expenses !

Anortization expense
Net income or |oss

Li ncol n
Partnership #11, L.P.
I ncome
Expenses !
Anortization expense
Net incone or |oss

Two Thousand Ei ght
Part nership, L.P
I ncone
Expenses
Anortization expense
Net incone or |oss

Donl an
Partnership #1, L.P
I ncome
Expenses !
Anortization expense
Net incone or |oss

HFEC2 Partnership, L.P.
I ncome
Expenses !
Anortization expense
Net incone or |oss

Mar. 31, Mar. 31, Mar. 31, Mar. 31, Mar. 31
1989 1990 1991 1992 1993 Total s
$149, 050 $198, 129 $187, 277 $169, 864 $116, 424 820, 744
(15, 127) (13, 252) (12, 476) (34, 994) (38, 341) (114, 190)
(150,000)  (150,000)  (150,000)  (150,000) (150, 000) (750, 000)
(16, 077) 34, 877 24, 801 (15, 130) (71, 917) (43, 446)
149, 136 221, 869 209, 500 163, 287 129, 907 873, 699
(14, 531) (46, 993) (36, 626) (36, 584) (38, 645) (173, 379)
(150,000)  (150,000) (150,000  (150,000) (150, 000) (750, 000)
(15, 395) 24, 876 22, 874 (23, 297) (58, 738) (49, 680)
149, 038 200, 833 203, 125 186, 726 127, 427 867, 149
(14, 535) (30, 951) (52, 987) (46, 259) (40, 085) (184, 817)
(150,000)  (150,000)  (150,000)  (150,000) (150, 000) (750, 000)
(15, 497) 19, 882 138 (9, 533) (62, 658) (67, 668)
149, 060 125, 176 48, 272 81, 548 139, 338 543, 394
(39, 298) (67,798) (60, 875) (60, 994) (41, 798) (270, 763)
(150,000)  (150,000)  (150,000)  (150,000) (150, 000) (750, 000)
(40, 238) (92,622) (162,603) (129, 446) (52, 460) (477, 369)
26, 756 343, 078 356, 683 326, 129 284, 163 1, 336, 809
(5, 824) (20, 970) (19, 566) (18, 513) (19, 875) (84, 748)
(42,000) (168,000) (168,000) (168 ,000) (168, 000) (714,000)
(21, 068) 154, 108 169, 117 139, 616 96, 288 538, 061
57,738 473, 567 454, 991 422,188 357, 760 1, 766, 244
(9, 499) (41, 996) (25, 881) (81, 238) (82, 297) (240, 911)
(55,125)  (220,500)  (220,500)  (220,500) (220, 500) (937, 125)
(6, 886) 211, 071 208, 610 120, 450 54,963 588, 208
11, 181 469, 729 454, 248 381, 249 302, 874 1, 619, 281
(1,552) (39, 747) (76, 534) (76, 202) (78, 240) (272, 275)
(55,125)  (220,500)  (220,500)  (220,500)  (220,500) (937, 125)
(45, 496) 209, 482 157, 214 84, 547 4,134 409, 881
11, 181 469, 741 461, 009 423, 668 296, 173 1, 661, 772
(1, 586) (60, 338) (91, 066) (89, 907) (75, 460) (318, 357)
(55,125)  (220,500)  (220,500)  (220,500) (220, 500) (937, 125)
(45, 530) 188, 903 149, 443 113, 261 213 406, 290
11, 226 267, 163 137, 798 187, 255 287, 858 891, 300
(51,336)  (132,790)  (118,742)  (118,573) (76, 472) (497, 913)
(55,125)  (220,500) (220,500)  (220,500) (220, 500) (937, 125)
(95, 235) (86,127) (201, 444) (151, 818) (9, 114) (543, 738)

1These amounts reflect Lincoln's allocations of portfolio inconme expense and investnent interest

expense,

as reflected on Lincoln's Schedules K-1 for the years in issue

Over this 5-year period, Lincoln's allocations of partnership

i ncone exceeded its anortization deductions by $2,917,892 (i ncone

of $10, 380, 392 and anortization deductions of $7,462,500).
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Respondent di sallowed all of Lincoln's anortization deductions in
connection wth owning the Lincoln terminterests.
Di scussi on

The issue we nust decide is whether CGF and its subsidiaries
and Lincoln and its subsidiaries are entitled to anortize their
costs of acquiring terminterests in partnerships. Petitioners
argue that they acquired expiring interests in property, and,
since their interests are wasting assets, that they are entitled
to recover their costs through anortization deductions. Peti-
tioners go on to argue that they and the Fam |y Trusts (neaning
the CGF Fam |y Trusts and the Lincoln Famly Trusts collectively)
engaged in arm s-length transactions since petitioners acquired
only terminterests in partnerships and based their purchase
prices on present value tables then contained in the Federal
regul ati ons.

Respondent contends that petitioners and the Famly Trusts
engaged in a tax schene whose main purpose was to extract noney
fromthe corporations w thout the incidence of taxation. Respon-
dent asserts that the transactions | acked busi ness purpose and
econom ¢ substance since petitioners had no reasonabl e expect a-
tion of making a profit. Respondent argues further that, since
petitioners supplied a substantial portion of the noney used to
acquire the remainder interests, the substance of the transac-
tions was the acquisition by petitioners of partnership interests
Bin their entirety and a carving out of the remainders to the

Fam |y Trusts. Thus, respondent concludes that petitioners have
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attenpted to create anortization deductions by inpermssibly
splitting nondepreciable assets; nanely, partnership interests in
newy created partnerships. Petitioners counter that the sub-
stance of the transactions coincides with its formin that they
and the Fam |y Trusts separately acquired their respective term
and remai nder interests wth separate funds.

As a general rule, a taxpayer who purchases a termi nterest
in property which is used in a trade or business or held for the
production of incone is entitled to deduct ratably the cost of
that interest over its expected life.® See, e.g., Early v.

Conm ssi oner, 445 F.2d 166, 169 (5th Cr. 1971), revg. on another

ground 52 T.C. 560 (1969); Mnufacturers Hanover Trust Co. v.

Commi ssioner, 431 F.2d 664 (2d Cr. 1970), affg. T.C. Meno. 1969-

132; 1220 Realty Co. v. Conm ssioner, 322 F.2d 495, 498 (6th Cr

1963), affg. in part and revg. in part T.C. Meno. 1962-67. This
principle applies even though the property underlying the term

interest is not depreciable. See, e.g., Early v. Conmm ssioner,

supra; Mnufacturers Hanover Trust Co. v. Commi SSioner, supra;

1220 Realty Co. v. Comm ssioner, supra; Elrick v. Conni ssioner,

56 T.C. 903 (1971), revd. on another ground 485 F.2d 1049 (D.C.

Cr. 1973). It is also clear that, where a taxpayer, wthout

13An exception to the general rule is sec. 167(e) (as
anended and in effect currently), which prohibits a taxpayer from
anortizing a terminterest where a related person holds the
remai nder interest. This section, however, applies only to term
interests acquired or created after July 27, 1989. Since peti -
tioners' terminterests were created before that date, sec.
167(e) is inapplicable to the present cases.
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addi tional investnent, divides nondepreciable property into two
parts, one of thembeing a terminterest, anortization deductions

are not all owabl e. Lomas Santa Fe, Inc. v. Conmm ssioner, 693

F.2d 71 (9th Cr. 1982), affg. 74 T.C. 662 (1980); United States

V. Ceorgia RR & Banking Co., 348 F.2d 278, 287-289 (5th Gr
1965); Gordon v. Conm ssioner, 85 T.C. 309 (1985).

In these cases, the properties in question are partnership
interests, a type of property generally considered to be non-
anortizable. In form petitioners acquired terminterests in
[imted partnerships, while the Famly Trusts acquired the
remai nders. W nust deci de whether the transactions are in
subst ance what they appear to be in form

The precedents in Kornfeld v. Conm ssioner, 137 F.3d 1231

(10th Cr. 1998), affg. T.C. Meno. 1996-472, and Gordon v.

Conm ssi oner, supra, require exam nation of all the singular

steps of a joint asset purchase to determ ne whether, in
substance, one party acquired full ownership of property and
carved out a remainder interest for related parties, or whether
related parties separately, and yet sinmultaneously, acquired term
and remai nder interests in property, respectively. It is a well-
settled principle that formally separate steps in an integrated
series, focused toward a particular result, may be anmal ganmat ed

and treated as part of a single transaction.! See Kornfeld v.

Conmm ssi oner, supra at 1235 (citing Comm ssioner v. dark, 489

Y“This rule is often referred to as the step transaction
doctri ne.
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U.S. 726, 738 (1989)); Gordon v. Conni ssioner, supra at 324

(citing Comm ssioner v. Court Holding Co., 324 U S. 331, 334

(1945); Helvering v. difford, 309 U S. 331, 334 (1940); Gif-

fiths v. Helvering, 308 U S. 355, 357-358 (1939); Professional

Servs. v. Comm ssioner, 79 T.C 888, 913 (1982)).

While we are not required to sustain respondent’'s determ na-
tions solely because tax reasons affected the way in which

petitioners structured the transaction, see Kornfeld v. Comm s-

sioner, T.C. Meno. 1996-472, petitioners have the burden of
provi ng that respondent's determ nations are erroneous, Rule

142(a); Welch v. Helvering, 290 U.S. 111, 115 (1933). \ere, as

here, the parties to the transactions are related, the | evel of
skepticismas to the formof the transaction is heightened,
"because of the greater potential for conplicity between rel ated
parties in arranging their affairs in a nmanner devoid of legiti-

mate notivations." Vaughn v. Conmi ssioner, 81 T.C. 893, 908

(1983) (citing Bowen v. Conmm ssioner, 78 T.C 55, 78 (1982),

affd. 706 F.2d 1087 (11th Cr. 1983)).

We have confronted this sane issue several tines before in a
variety of contexts. |In deciding these cases, we have undertaken
an intensely factual analysis of the substance of each

transaction. See, e.g., Kornfeld v. Conm ssioner, T.C Meno.

1996-472; Gordon v. Conmmi Sssioner, supra at 326-327; Lomas Sant a

Fe, Inc. v. Conmm ssioner, 74 T.C. at 681. Therefore, we believe

a brief review of the cases previously decided will paint a nore
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conplete picture and identify factors | eading to our decision
herei n.

In United States v. CGeorgia R R & Banking Co., supra, the

corporate taxpayer had | eased certain of its stock holdings to a
third party for 99 years in return for $600, 000 annually.

Approxi mately 73 years into the | ease, the taxpayer distributed
its reversionary interest in the stock to its shareholders as a
dividend in kind. Thus the corporation retained its present
right to the | ease paynents, while its sharehol ders received a
remai nder interest in the stock itself. The taxpayer then sought
to anortize over the remaining termof the |ease its adjusted
basis in the stock, after charging off that portion of basis
representing the transferred remainder interest. After noting
that the underlying property would not have been exhausted when
the lease finally term nated, the court held that the | easehold
t he taxpayer had created was not depreciable, inasnuch as the

t axpayer had incurred no additional costs in obtaining it. The
court al so concluded that the dividend distribution of the
reversion also did not make the retained "l ease" a depreciable
asset. In the words of the court: "By distributing the
reversion in 1954, taxpayer did nothing nore than split its
bundl e of property rights into two parts. W cannot see how this
action on its part can result in a depreciable asset where none
previously existed, unless it nmade sone additional investnent."

Id. at 288.
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In Lonmas Santa Fe, Inc. v. Conm ssioner, 693 F.2d 71 (9th

Cir. 1982), the corporate taxpayer purchased land in fee sinple
on which it planned to develop a luxury community. For State |aw
reasons, the taxpayer forned a subsidiary and transferred that
portion of the | and designated as a golf course and country cl ub
to the subsidiary, while retaining a 40-year terminterest in the
gol f course. The taxpayer then sought to anortize its basis in

the terminterest over 40 years. Relying on United States v.

CGeorgia R R & Banking Co., supra, the court held that a taxpayer

who hol ds nondepreci abl e property (the golf course) in fee sinple
may not create a depreciable asset by carving out a terminterest
for itself and conveying the remainder to a third party.

Gordon v. Conmm ssioner, supra, presented a sonewhat

anal ogous situation to the one at hand. Dr. Gordon, the tax-
payer, had established a famly trust for the benefit of his

m nor children. Upon the advice of his | awers, he agreed to
participate in an investnment scheme geared for professionals
having qualified pension or profit-sharing trusts. The arrange-
ment called for joint purchases of tax-exenpt bonds. The pro-
fessional would purchase at fair market value a life estate in
the bond, and the trust would purchase the remai nder interest.
According to Dr. Gordon's lawers, it would give him""'a sub-
stantial tax-free cash flow during his life, a proportionate tax
deduction over his life expectancy of his cost of acquisition,

and a reduction of his taxable estate.'" |1d. at 311
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Under the arrangenent, Dr. Gordon purchased life interests
in tax-exenpt bonds, while the famly trust sinultaneously pur-
chased the remainder interests, with the funds provided, in |arge
part, by Dr. Gordon. The taxpayer then sought to anortize the
cost of his incone interest ratably over his expected life. W
held that, while, in form the taxpayer had acquired a depre-
ci able inconme interest, in substance, he purchased full ownership
of the bonds and donated the renmai nder interests to the trust.
ld. at 330-331.

| nvoki ng the step transaction doctrine to ignore the shift
of funds fromDr. Gordon to the famly trust, the Court concl uded
that "Dr. Gordon bought the whole bonds, using the famly trust
as a nere stopping place for a portion of their purchase prices."
Id. at 328. W reasoned further that, although the trust owned
stock hol di ngs which woul d have provided it with sufficient cash
to participate in the joint bond purchases, "the trust nmade no
real purchases, but was nerely a way station for the accumul ation
of cash provided for the nost part by * * * [Dr. Gordon]." |d.

Consequently, applying the rationale of Lonas Santa Fe, Inc. v.

Commi ssioner, supra, and United States v. Georgia R R & Banking

Co., 348 F.2d 278 (5th Cr. 1965), we disallowed Dr. Gordon's

anortization deductions of his life interests in the bonds.

Kornfeld v. Comm ssioner, 137 F.3d 1231 (10th Cr. 1998),
was anot her case involving anortization of a life interest in
bonds. Julian Kornfeld, an experienced tax attorney, believed he

could structure a transaction which would give himincone,
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estate, and gift tax benefits. H's nmethod was to enter into
agreenents with his daughters to buy tax-exenpt bonds, with
M. Kornfeld buying a life estate and his daughters buying the
remai nder interests. M. Kornfeld, acting through a revocable
trust of which he was trustee, executed two such agreenents,
after which Congress added a provision to the Federal tax |aw
disallow ng the anortization of a terminterest where the
remai nder interest is held by a related party. See supra note
13. Aware of this change, M. Kornfeld anmended the |ater
agreenents to provide that one of his daughters would take a
second life estate in the bonds, and his long-tinme secretary
woul d take the remainder interest.

M. Kornfeld used the valuation tables published by the
I nternal Revenue Service for estate and gift tax purposes to
cal cul ate the respective values of the interests. He then
furni shed his daughters and secretary with the anmounts necessary
to purchase their interests and filed gift tax returns reflecting
t hose amobunts. Thus, as recipients of the gifts, they were not
under any |egal obligation to use that noney to do the joint
asset purchase. As planned, though, they did participate, and
M. Kornfeld began anortizing ratably over his expected life his
cost of acquiring life interests in the bonds.

In anal yzing the tax consequences, the Court of Appeals for
the Tenth Circuit, the court to which appeals by petitioner CG-
I ndustries, Inc. and Subsidiaries would generally lie, stepped

together the internedi ate transactions that M. Kornfeld
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enpl oyed, and affirnmed our holding that M. Kornfeld had acquired
full ownership in the bonds and then nmade a gift of the remai nder
interests to his daughters and secretary. [|d. at 1235. W
noted, and the Court of Appeals agreed, that the ability of
M. Kornfeld' s daughters and secretary to use for other purposes
the funds he had given themwas of mnimal significance since the
parti es operated under an understanding that the joint investnent
woul d take place. 1d. Thus, the transaction in question was an
inpermssible attenpt to create anortizable terminterests out of
nondepr eci abl e property, and the anortization deductions cl ai ned
by M. Kornfeld were, accordingly, disallowed.

The | ast case, for our purposes, in this line is R chard

Hansen Land, Inc. v. Conmissioner, T.C Meno. 1993-248. Wile

facially simlar to the situation here, it differs in severa
significant respects. The taxpayer was a farm ng corporation
whol |y owned by R chard E. Hansen, who al so served as president
of the corporation. Five nonths after incorporation, the tax-
payer and M. Hansen jointly purchased | and, with the taxpayer
buying a 30-year terminterest for $211, 165, and M. Hansen, the
t axpayer's sharehol der, buying the remai nder interest for
$12,835. Wthin 1 to 4 nonths before this purchase, the taxpayer
had transferred wheat valued at $28,416 to M. Hansen as wages.

M . Hansen purchased his renai nder interest by using a portion of
the proceeds fromselling the wheat that he had received as
conpensation. The corporation then began anortizing its cost of

acquiring the terminterest in the | and.
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Ri chard Hansen Land, Inc. v. Comm ssioner, supra, like

Gordon v. Comm ssioner, 85 T.C. 309 (1985), and Kornfeld v.

Conmi ssioner, T.C. Menp. 1996-472, involved the sinultaneous

joint acquisition of termand renmainder interests in property

acquired froma third party. However, we held in Ri chard Hansen

Land, Inc. v. Comm ssioner, supra, unlike the other two cases,

that the taxpayer did not use M. Hansen as a "nere stopping

pl ace" for the funds used to nmake the acquisitions. Rather,

M. Hansen acquired his remainder interest entirely out of his
own ear ni ngs—by drawi ng on his personal bank account to make the
purchase. Although a portion of that anmount constituted the
proceeds of selling the wheat he had received as wages, it was
nmore inportant that such wages were due and owing to M. Hansen
and separate, in our view, fromthe joint purchase that followed.
The taxpayer had an obligation to pay M. Hansen for his work in
the taxpayer's farm ng and ranchi ng busi ness, a point which the
Comm ssi oner had conceded, regardl ess of whether M. Hansen chose
to participate in a joint asset purchase. As we noted in our
opinion: "M. Hansen rendered services to * * * [the taxpayer],
and there is nothing in the record that would indicate that the
transfer of wheat by * * * [the taxpayer] to M. Hansen repre-
sented anything other than wages.” 1d. The acquisitions of the
term and remai nder interests by, respectively, the corporation
and M. Hansen, its sole shareholder, "'were in fact what they

appear to be in form'" 1d. (quoting Hobby v. Conm ssioner, 2

T.C. 980, 985 (1943)).
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Wth the foregoing in mnd, we nust decide whether peti -
tioners and the Famly Trusts separately and i ndependently
invested in the limted partnerships or whether petitioners, in
substance, acquired partnership interests Bin their entirety,
retaining terminterests, and transferring the remainders to the
Fam |y Trusts. On the basis of the record before us, we concl ude
that petitioners acquired the full partnership interests out-

right, and that the rationale of Lomas Santa Fe, Inc. v. Conm s-

sioner, 693 F.2d 71 (9th Cr. 1982), and United States v. Georgia

R R & Banking Co., 348 F.2d 278 (5th Cr. 1965), applies to deny

petitioners their anortization deductions of terminterests in
the CGF and Lincol n Partnerships.

As nmentioned earlier in this opinion, Gordon v. Conm s-

sioner, supra at 326-327, and Kornfeld v. Comm ssioner, 137 F. 3d

1231 (10th Cr. 1998), highlight the manner in which we are to
di spose of the instant cases; i.e., by examning closely the
transactions in question in order to ascertain whether they were
really prearranged steps of a single transaction, cast fromthe
outset to achieve an ultimate result.® This examination is

i ntensely factual

This formul ation of the step transaction doctrine
describes the "end result"” test, one of three alternative tests
used for determ ning when and how to apply this doctrine in a
given situation. For a summary of the step transaction doctrine
and its three approaches, see our discussion in Penrod v.

Conmm ssioner, 88 T.C. 1415, 1428-1430 (1987). Both Kornfeld v.
Comm ssi oner, 137 F.3d 1231, 1235 (10th Cr. 1998), affg. T.C
Meno. 1996-472, and Gordon v. Conm ssioner, 85 T.C. 309, 324
(1985), respectively, apply this test to step together the series
of related transactions at issue in those cases.
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Here, the evidence of record and the parties' stipulation of
the following facts show a plan for the joint purchase by related
parties of partnership interests for the sole purpose of
obtai ning favorable tax benefits.® Wile the legal right of a
t axpayer to decrease the anobunt of what otherw se would be his
taxes or altogether avoid them by nmeans which the | aw permts

cannot be doubted, G egory v. Helvering, 293 U S. 465, 469

(1935), the Comm ssioner nmay disregard transactions which are
designed to mani pul ate the tax laws so as to create artificial

t ax deductions, Northern Ind. Pub. Serv. Co. v. Conm ssioner, 115

F.3d 506, 512 (7th Cr. 1997) (citing Knetsch v. United States,

364 U. S. 361 (1960), as authority for that proposition), affg.
105 T.C. 341 (1995).

In 1986, Robert A Page produced an 11-page letter, calling
it his "epistle”, in which he described what he believed to be a

favorabl e device for extracting corporate assets wthout a

%Joi nt asset acquisitions give rise to tax planning tech-
ni ques because value shifts fromthe present interest holder to
the future interest holder without the latter's being taxed when
the remai nder interest vests in possession.

For purposes of this opinion, we take at face val ue the
parties' stipulated subm ssion of Joint Exhibit No. 181-FY, in
which M. Page asserts that participating in the joint asset
acqui sitions creates tax benefits for the renai ndernmen by
"extract[ing] cash from* * * [CG- and Lincoln] at an approxi mte
14%tax rate." Respondent asserts that this nultitiered trans-
action was designed to create tax benefits for the terminterest
hol ders, too. More specifically, respondent enphasizes that, by
participating in the joint asset acquisitions, petitioners sought
to match anortization deductions against their incone on U S
Government securities, which they now owned indirectly through
limted partnerships.
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di vidend or capital gains tax. One year later in 1987, M. Page
| ed an in-depth discussion regarding Lincoln's current and future
operations at Lincoln's annual board neeting.

In February 1988, during Lincoln's board neeting, M. Page
nmoved that Lincoln buy 10-year terminterests for up to
$6 million. He also noved to have Lincoln redeem $5, 440, 000
worth of its preferred stock no later than March 31, 1988. An
addendumto M. Page's first letter followed in March 1988. Then
on March 28, 1988, Lincoln redeened its preferred stock, and 3
days later, on March 31, 1988, Lincoln and the Lincoln Famly
Trusts fornmed four of the nine Lincoln Partnerships.

In April 1988, M. Page prepared yet another letter fleshing
out the transactional details of his plan. Approximately 3
months later in July 1988, CG- nade distributions to its
sharehol ders and fornmed five limted partnerships with the CG-
Fam |y Trusts. Then in early October 1988, at one of Lincoln's
board neetings, M. Page noved that Lincoln purchase term
interests in up to five additional partnerships. He also noved
to have Lincoln declare another dividend. The dividend distribu-
tion took place on October 31 and approximately 1 nonth |ater on
Decenber 9, 1988, Lincoln and the Lincoln Famly Trusts created
five nore partnerships.

Thi s chronol ogy of events shows a definite pattern. Each
time petitioners formed partnerships and acquired terminterests
therein, distributions were paid so that their sharehol ders

could, Iikew se, invest in such partnerships and acquire the
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remai nder interests. This, of course, was no nere coincidence.
Rat her, it was one of a series of steps, the cumulative effect
being to generate anortization deducti ons.

Generally, this series of events occurred as follows. '’
First, nmenbers of petitioners' boards of directors authorized the
purchase of terminterests in partnerships. Second, petitioners
decl ared cash dividend distributions and/or stock redenptions
while, at the sanme tine, liquidating a substantial portion of
their assets in U S. Governnent securities, either directly or
t hrough capital withdrawals in partnerships so investing. Then
petitioners formed |imted partnerships by taking back term
interests therein, while the Fam |y Trusts simnultaneously took
back the remai nders. Lastly, while petitioners began offsetting
their distributive shares of partnership income with anortization
and ot her deductions attributable to their terminterests, the
Fam |y Trusts waited in the wings for their remainder interests
to vest in possession wthout the incidence of taxation.

It is apparent that the transfers of funds to the Famly
Trusts and their purchases shortly thereafter of renai nder
interests in the limted partnerships constituted integrated
transactions intended to nove assets frompetitioners to the
Fam |y Trusts with favorable tax consequences. Petitioners
distributions to the Famly Trusts, followed by the formation of

the CG- and Lincol n Partnershi ps, were not unconnected

"\ note that the exact order may vary sonewhat dependi ng
upon whether reference is made to CGF or Lincoln.
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transactions. Rather, they represented very inportant steps in
the series. Absent the initial step of distributing funds to the
Fam |y Trusts, the remaining steps of formng the CG- and Lincoln
Part nershi ps, and of petitioners' acquiring the terminterests
and the Fam |y Trusts' acquiring the remainders, could not have
been successfully acconplished. Indeed, the creation of these
partnershi ps was necessary to achieve petitioners' intended end
result, which was to funnel |arge anmounts of noney outside of
petitioners' corporate structure and into the hands of their
sharehol ders while enjoying favorable tax treatnent. The
intention to bring about this end result is manifested in
Robert A. Page's letters and in the mnutes of petitioners' board
nmeetings. On the basis of the stipulated factual record, we
conclude that, in spite of the formin which the joint investnent
transaction was cast, its substance shows petitioners acquiring
partnership interests Bin their entirety and then carving out
remai nder interests for the benefit of the Famly Trusts.

It bears noting that, in his letter of May 15, 1986,
M. Page wote of a potential pitfall which could thwart the
success of his plan; i.e., where the terminterest hol der funds
the remai ndermen with the anmounts necessary to obtain their
interests. In that situation, he warned, petitioners would be
viewed as acquiring the entire interest and then transferring the
remai nders to their sharehol ders, in which case the otherw se
favorable tax results stemm ng fromthe anortization deductions

woul d di sappear. M. Page's solutionto this "limting factor,"”
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as he called it, was to have the corporation distribute dividends
so that its sharehol ders woul d be regarded as i ndependently
investing the after-tax proceeds in the CG- and Lincoln Partner-
shi ps.

The court in Kornfeld v. Conmm ssioner, 137 F.3d 1231 (10th

Cir. 1998), addressed this very point. |In that case, where the
remai ndernmen had no |l egal obligation to use the funds provi ded by
t he taxpayer to acquire their interests,'® the court did not

regard Gordon v. Conmm ssioner, 85 T.C 309 (1985), as distin-

gui shable. The court noted that M. Kornfeld' s intention in
making the gifts was to enabl e the donees to purchase the

remai nder interests. And as the Court of Appeals for the Tenth
Crcuit pointed out: "there is no reason these renai ndernen
woul d question making the investnments when taxpayer was giVving

them the funds to nmake their purchases.” Kornfeld v. Conm s-

sioner, supra at 1236. Simlarly, in Gordon v. Comm ssioner,

supra, the Court enphasized the parties' actual intent when it
addressed this argunent in a footnote:

We reject petitioners' argunent that the fact that
the trust was free to refuse to participate in any or
all of the joint purchase transactions indicates that
the trust's role as purchaser had substance. For
pur poses of this question, the power to refuse is a
fact to consider * * * put is of mniml significance

¥ n Kornfeld v. Conmi ssioner, 137 F.3d 1231 (10th Cr
1998), gift tax returns were filed in respect of all the funds
provided by M. Kornfeld to his daughters and secretary, whereas
in Gordon v. Conm ssioner, 85 T.C. 309 (1985), nobst of the
transfers of funds by Dr. Gordon to the famly trust (hol der of
the remai nder interests) were not reflected in any gift tax
returns.
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where, as here, the facts reveal that the entire

transacti on was set up around the expectation that the

joint inplenentation of Gordon's investnent strategy

woul d occur. * * * [[d. at 331 n.16.]

Petitioners also attenpt to focus our attention on the fact
that only a part of their distributions was used by the Fam |y
Trusts to invest in the limted partnerships. Advancing what is
essentially the sanme argunent as above, petitioners contend that
each trust exercised its separate discretion in deciding whether,
and to what extent, it would participate in M. Page's joint
i nvestment schenme. Thus, they would have us treat their distri-
butions separately fromthe actual joint purchases and woul d have
us regard the renmai nder acquisitions as the result of the Fam |y
Trusts' independent investnent decisions. Wile we recognize
that petitioners' distribution anbunts did not accord absolutely
with the amobunts subsequently invested by the Fam |y Trusts in
the limted partnerships, there was substantial overlapping. 1In
the case of CGF, $7,977,586 was transferred to the CG- Family
Trusts within 2 nonths of the trusts' investing $5,928,810 in the
CGF Partnerships. 1In the case of Lincoln, $5,440,000 in stock
redenptions was distributed to the Lincoln Famly Trusts in March
1988, the sanme nonth in which those trusts subsequently invested
$3,287,774 in the first four Lincoln Partnerships created. In
Oct ober 1988, Lincoln distributed $3,998,678 in dividends to
those Fami |y Trusts, which subsequently invested $3, 449,342 in

the last five Lincoln Partnerships formed in early Decenber.
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The close identity of funds noving frompetitioners to the
Fam |y Trusts and in turn to the CGF and Lincol n Partnerships, *°
coupled with the close proximty in time in which this occurred,
suggests that the distribution anounts were intended all along to
be used in the joint investnent transactions. W are hard
pressed to believe that the Famly Trusts would have agreed to
engage in such transactions w thout having first received
petitioners' distributions shortly before acquiring their
remai nder interests.

Li kewi se, in Gordon v. Conm ssioner, supra, there was not

conplete identity in the amunts transferred to the trust and the
anount subsequently invested by the trust in the remainder
interest. For exanple, in one of the tax years at issue,

Dr. Cordon deposited at |east $78,141 in the trust's savings
account, and the trust subsequently w thdrew $47,592 to purchase
a remai nder interest in tax-exenpt bonds, while in the next year,
Dr. Cordon deposited at |east $58,100 in its savings account, and
the trust withdrew $97,853 to buy its remainder interest. W
were satisfied, however, that "the trust appears to have been
funded for little purpose other than to participate with Dr. Cor-
don in the inplenentation of his bond acquisition strategy, a
fact that further indicates that Dr. Gordon should be treated as

the true purchaser of the whole bonds.” [1d. at 329.

¥I'f the after-tax proceeds of the distributions are
conpared with the amounts used to purchase the renai nder
interests, the nunbers should align even nore closely.
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Petitioners argue that R chard Hansen Land, Inc. v. Conm s-

sioner, T.C Meno. 1993-248, supports their anortization of the
terminterests. That case, however, is distinguishable. As
stated earlier, a few very pertinent facts set apart Ri chard

Hansen Land, Inc. v. Conmni ssioner, supra, fromthe cases at bar.

First, the corporation's paynent of wages to M. Hansen was a
separate and distinct transaction, one whose bona fides were
never questioned by the Comm ssioner. 1d. The paynent of wages
represented an ordinary and recurring part of the farm ng
corporation's business. By way of contrast, CG- and Lincoln
undert ook redenptions and decl ared di vidends as part of a plan to
provi de funds for the purchase of the remainder interests.
| ndeed, as M. Page described the plan: "The major portion of
the funds for the purchase of the remainder interest * * * is
provided fromthe after-tax proceeds of a[n] * * * extraordinary
dividend". Cenerally speaking, a dividend is defined as
extraordinary when it is unusual in anmount and paid at an
irregular time because of a particular corporate event. Black's
Law Dictionary 587 (6th ed. 1990). Petitioners' distributions,
occurring within nonths of the limted partnerships' being
formed, were far frombeing recurring events in the cycle of
corporate operations; rather, they were extraordi nary, nonrecur-
ring distributions that were made for a specific purpose as part
of a prearranged pl an.

The nature of the underlying transaction also serves to

di stingui sh Richard Hansen Land, Inc. v. Comm Ssioner, supra,
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fromthe present cases. The taxpayer and M. Hansen jointly
purchased a parcel of |and which the corporation planted,
harvested, and attended to in a manner typical of other farm
corporations in the area. In the instant cases, petitioners and
the Famly Trusts jointly formed limted partnerships with
petitioners owning, albeit indirectly, virtually the sane assets
that petitioners had previously owned outright; i.e., Federal
Gover nnment bonds. More specifically, petitioners |iquidated
their interests in U S. Governnment securities, held directly or
t hrough Net Venture, in order to fund the distributions nade to
their sharehol ders. Subsequently, petitioners acquired term
interests in the limted partnerships which, in turn, reinvested
petitioners' funds in entities such as Net Venture and Gopher
Fund—+nvest nent partnershi ps owning U S. Governnent obligations.

Unlike in Kornfeld v. Conm ssioner, 137 F.3d 1231 (10th G

1998), Gordon v. Comm ssioner, 85 T.C 309 (1985), and Richard

Hansen Land, Inc. v. Conm ssioner, supra, where consideration

noved to a third party, in the instant cases, funds renai ned
within the sane famly group. For exanple, in the case of
Lincol n, the amounts contributed by Lincoln and the Lincoln

Fam |y Trusts to the Lincoln Partnerships, if viewed as an
aggregate of all the nenbers, can aptly be described as transfers
of noney fromthat famly's front pocket to its back pocket.

This nakes the case agai nst petitioners even stronger; here,
related parties obtained tax benefits w thout naking any outl ays

of noney to third parties. A nere shuffling around of incone
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within the sane famly group would, petitioners had hoped, bring
about the favorable tax consequences which they had planned for 2
years earlier

Unguestionably, what we have here is a tax schene in the
formof joint partnership investnents. Wthout disturbing the
character of their investnent portfolio to any great extent,
petitioners acquired terminterests in limted partnerships as
vehicles for creating tax deductions and for transferring incone
to the Famly Trusts at favorable tax rates. Petitioners
anortization deductions of their terminterests in the CG- and
Li ncol n Partnerships were sinply the last step in a series of
prearranged transactions designed fromthe outset to achieve
their intended result. In these circunstances, where the
evi dence overwhel mngly supports this finding, we add that the
fact that the Famly Trusts paid taxes on the distributions they
received frompetitioners is not, in and of itself, sufficient to

di stingui sh the present cases from Gordon v. Comm SSioner, supra,

and Kornfeld v. Comm ssioner, supra.?® The Court recognizes

that, in R chard Hansen Land, Inc. v. Conm SSioner, supra,

M . Hansen received wheat fromhis corporation and reported its

val ue as wages on his Federal income tax return. However, as

2ln Gordon v. Commi ssioner, 85 T.C. 309 (1985), no paynent
of taxes was made because Dr. Gordon failed consistently to treat
as gifts the bulk of his cash transfers to the famly trust. 1In
Kornfeld v. Comm ssioner, 137 F.3d 1231 (10th Cir. 1998), while
M. Kornfeld did file gift tax returns reflecting the gifts to
t he remai ndernmen, he paid no tax on account of the unified
credit. Sec. 2505.
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shown above, the wages were earned by and paid to himin the
ordinary course of the corporation's business. The factual

circunstances in R chard Hansen Land, Inc. v. Commi SSioner,

supra, are distinguishable fromthe cases at bar. Here, the
anounts distributed to the Famly Trusts were calculated to take
into account the after-tax proceeds that would renain avail abl e
for their use in the joint asset purchases. Robert A Page, as
engi neer of the plan, left little to chance. What we have before
us is a purely tax-notivated schene in the formof joint asset
acquisitions for the purpose of transferring assets from peti -
tioners to the Famly Trusts wwth mninmal tax liability. As the

court in Saviano v. Conm ssioner, 765 F.2d 643, 654 (7th G

1985), affg. 80 T.C 955 (1983), recogni zed:

The freedomto arrange one's affairs to mnimze taxes
does not include the right to engage in financial
fantasies with the expectation that the Internal
Revenue Service and the courts will play along. The
Comm ssioner and the courts are enpowered, and in fact
duty- bound, to | ook beyond the contrived forns of
transactions to their econom c substance and to apply
the tax | aws accordingly. That is what we have done in
this case and that is what taxpayers should expect in
the future.

We are satisfied that, on the basis of the record as a
whol e, petitioners acquired entire interests in the CG- and
Li ncol n Partnerships and then transferred the renmainder interests

therein to the Fam |y Trusts. Accordingly, using Kornfeld v.

Conmmi ssi oner, supra, Lonmms Santa Fe, Inc. v. Conm ssioner, 693

F.2d 71 (9th Cr. 1982), United States v. Georgia R R & Banking

Co., 348 F.2d 278 (5th Gr. 1965), and Gordon v. Conmi SsSioner
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supra, we sustain respondent's disall owance of petitioners
anortization deductions as determned in the notices of
defi ci ency. 2

To reflect the foregoing and concessions by respondent,

Decisions will be entered

under Rul e 155.

2!G ven our holding herein, we offer no opinion on whether
as respondent contends, anortizing terminterests in partnerships
is inconsistent with the principles of subch. K W also need
not deci de whet her petitioners' argunent based on the clear
reflection of incone principle, raised for the first tine in
their opening brief, was made too late to be considered. See
Aero Rental v. Conm ssioner, 64 T.C 331, 338 (1975); G eenberg
v. Conmm ssioner, 25 T.C. 534, 537 (1955).
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APPENDI X A
CGF One, L.P.
Type of Interest Contribution
Partnership Interest A
Ruth G Fink Trust Nunmber One $3, 277
Partnership Interest B--Term
CG- I ndustries, Inc. 2,011, 312
Partnership | nterest B--Remai nder
H. Bernerd Fi nk Revocabl e Trust 12, 620
Ruth G Fink Trust Number One 328,121
Ruth G Fink Trust Nunmber Three 12, 620
Ruth G Fink Trust Nunmber Four 12, 620
Ruth G Fink Trust Number Five 12, 620
Ruth G Fink Partnership 403, 841
Ruth G Fink Partnership Nunmber Two 201, 921
Ruth G Fink Charitable Trust Nunber One 277, 641

C& Two, L.P.

Partnership Interest A

Marcia F. Anderson Trust Nunber One 2,962
Partnership Interest B--Term

CGF I ndustries, Inc. 1,817,938
Part nership I nterest B--Renmni nder

Marcia F. Anderson Revocabl e Trust 330, 794

Robert J. Anderson Revocabl e Trust 34,220

Jane E. Anderson Revocabl e Trust 193, 914

Nancy J. Anderson Revocabl e Trust 193, 914

Robert J. Anderson, Custodian 193, 914

Marcia F. Anderson Trust Nunber One 193, 914

Santa Fe Partners, L.P.

Partnership Interest A

Caroline A Cochener Trust Number Five 3, 690
Part nership I nterest B--Term

CGF | ndustries, Inc. 2, 265, 250
Partnership I nterest B--Renmi nder

Caroline A. Cochener Trust 568, 535

Caroline A. Cochener Trust Nunmber Two 284, 268

Caroline A. Cochener Revocabl e Trust 284, 268

Bruce M Bol ene Revocabl e Trust 284, 268



- 49 -

Cloud Gey, L.P.

Type of | nterest

Partnership Interest A
Diana C. Broze Trust Nunber Five

Partnership Interest B--Term
CGF I ndustries, Inc.

Partnership I nterest B--Renmi nder
D ana C. Broze Revocabl e Trust
Vincent J. Broze Revocabl e Trust
Joaqui n Mason Trust Nunber One
Joaqui n Mason Trust Nunmber Two
Vincent J. Broze, Custodian
Diana C. Broze Trust Nunber Three
D ana C. Broze Trust Number Four
Diana C. Broze Trust Nunber Five
D ana C. Broze Trust Nunber Six

Al pha One, L.P.

Contri bution

Partnership Interest A
Al pha, L.P., a Kansas Ltd. Partnership}
Bruce G Cochener Trust Nunmber Three }

Part nership I nterest B--Term
CGF | ndustries, Inc.

Partnership I nterest B--Renmi nder
Al pha, L.P

$3, 690

2, 265, 250

426, 401
28, 427
127, 920
56, 854
127,920
28, 427
28,427
28, 427
568, 535

3, 690

2, 265, 250

1,421, 338
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APPENDI X B

Li ncoln Partnership #1, L. P

Type of Interest Contribution

Partnership Interest A

CGeorgia L. Johnson Revocabl e Trust $2, 444
Partnership Interest B--Term

Li ncoln I ndustries, Inc. 1, 500, 000
Partnership I nterest B--Renmi nder

Ceorgia L. Johnson Trust Nunber Four 2,441

Georgia L. Johnson Revocabl e Trust 938, 739

Li ncoln Partnership #2, L.P.

Partnership Interest A

Lincoln Fam |y Trust Nunmber Two 2,444
Part nership I nterest B--Term

Li ncoln I ndustries, Inc. 1, 500, 000
Partnership I nterest B--Renmi nder

Edward M Lincoln Revocabl e Trust 117, 647

Edward M Lincoln Trust Nunber Two 235, 295

Edward M Lincoln Trust Nunmber Three 235, 295

Edward M Lincoln Trust Nunber Seven 117, 647

Lincoln Fam |y Trust Nunmber Two 235, 295

Li ncoln Partnership #3, L.P

Partnership Interest A
Margaret L. Donlan Trust Nunber Four 2,444

Part nership I nterest B--Term
Li ncoln I ndustries, Inc. 1, 500, 000

Partnership I nterest B--Renainder
Margaret L. Donl an Revocabl e Trust 739, 782
Margaret L. Donlan Trust Nunber Five 201, 397
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HFC Partnership, L.P

Type of Interest Contribution

Partnership Interest A

Lincoln Fam |y Trust Nunber Four $24, 657
Partnership Interest B--Term

Li ncol n I ndustries, Inc. 1, 500, 000
Partnership I nterest B--Renmi nder

Ann L. Hunter Trust Number Two 37, 640

Lincoln Fam |y Trust Nunber Four 903, 369

Li ncoln 88 Partnership, L.P

Partnership Interest A

divia G Lincoln Revocabl e Trust 39, 865
Partnership I nterest B--Term
Li ncol n I ndustries, Inc. 3, 360, 000
Part nership I nterest B--Renmni nder
divia G Lincoln Revocabl e Trust 170, 127
Adivia G Lincoln Trust Nunber One 82, 130
Adivia G Lincoln Trust Nunber Two 82,130
Adivia G Lincoln Trust Number Three 82, 130
Adivia G Lincoln Trust Number Four 82,130
George A. Lincoln Trust Nunber One 29, 332
George A Lincoln Trust Nunmber Two 29, 332
George A. Lincoln Trust Nunber Three 29, 332

Li ncoln Partnership #11, L. P

Partnership Interest A

Ceorgia L. Johnson Trust Nunber Four 52, 323
Partnership Interest B--Term

Lincol n I ndustries, Inc. 4,410, 000
Partnership Interest B--Renminder

CGeorgia L. Johnson Revocabl e Trust 269, 490

CGeorgia L. Johnson Trust Number Two 223, 292

Li ncol n Partnership #1, L.P. 277,190
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Two Thousand Ei ght Part nership,

L. P.

Type of | nterest

Partnership Interest A
Lincoln Fam |y Trust Nunmber Two

B- - Term
| nc.

Part nershi p | nterest
Li ncol n I ndustri es,

Partnership | nterest B--Remai nder

Edward M Lincol n Revocabl e Trust
Edward M Lincoln Trust Nunber Two
Edward M Lincoln Trust Nunber Three
Edward M Lincoln Trust Nunber Four
Edward M Lincoln Trust Nunber Five
Edward M Lincoln Trust Nunber Six

Lincoln Fam |y Trust Nunmber Two

Contri bution

Partnership Interest A
Margaret L. Donlan Trust Nunber

Partnership Interest B--Term
Li ncol n I ndustri es,

Part nership Interest
Margaret L. Donlan Revocabl e Trust
Margaret L. Donlan Trust Nunmber Two
Margaret L. Donlan Trust Nunber Three
Margaret L. Donlan Trust Nunber

Donlan Partnership #1, L.P
Four
I nc.
B- - Remai nder
Five
HFC2 Partnership, L.P

Partnership Interest A
Li ncoln Fam |y Trust Nunber

Four

Part nership I nterest B--Term
Li ncoln I ndustries, Inc.

Part nership I nterest B--Renmni nder
Ann L. Hunter Revocabl e Trust
Ann L. Hunter Trust Nunber Three
Ann L. Hunter Trust Number Four
Ann L. Hunter Trust Nunber Twenty-si X

$52, 323

4,410, 000

123, 196
19, 249
160, 154
46, 198
115, 496
200, 193
105, 486

52, 323

4,410, 000

415, 785
121, 271
115, 496
117, 421

52,323

4,410, 000

269, 490
307, 989
153, 994
38, 499



CG- One, L.P.

CG- Two, L.P.
Santa Fe Partners,
L.P.

Coud Gey, L.P

Al pha One, L.P.

CGF One, L.P.

CGF Two, L.P.
Santa Fe Partners,
L. P.

Coud Gey, L.P

Al pha One, L.P.

CG- One, L.P.

CG- Two, L.P.
Santa Fe Partners,
L.P.

Coud Gey, L.P

Al pha One, L.P.

CGF One, L.P.

CGF Two, L.P.
Santa Fe Partners,
L. P.

Coud Gey, L.P

Al pha One, L.P.
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APPENDI X C

Mar. 31, 1989

Net Vent ure CGopher Fund Lake Uni on
$2, 070, 705 $1, 130, 652 -0-
(61.59% (33.63%
2,022,499 1,027, 866 -0-
(66. 30% (33.7%
2,988, 503 611, 580 -0-
(78.91% (16. 15%
2,521,763 1, 269, 414 -0-
(66.52% (33.48%
2,773, 864 1,021, 352 -0-
(73.09% (26.91%
Mar. 31, 1990
2,017, 861 1,226, 376 200, 000
(55.98% (34.02% (5.55%
2,000, 075 1, 070, 434 200, 000
(61.15% (32.73% (6.12%
2,771, 255 1, 000, 664 -0-
(68.99% (24.91%
2,484,951 1, 295, 159 300, 000
(60.90% (31.74% (7.35%
1, 966, 100 497,001 600, 000
(49. 54% (12.52% (15.12%
Mar. 31, 1991
1, 947, 650 1, 247,076 200, 662
(54.75% (35.05% (5.64%
1,942, 005 1,103, 451 200, 663
(59. 83% (33.99% (6.18%
2,405, 738 1, 048, 279 -0-
(60. 33% (26.29%
2,405, 300 1, 313, 817 300, 993
(59. 83% (32.68% (7.49%
1, 144, 804 131, 784 601, 986
(31.44% (3.62% (16.53%
Mar. 31, 1992
1, 888,475 1,294,523 185, 433
(53.54% (36.70% (5.26%
1, 894,917 1,138, 216 185, 435
(58.87% (35. 369% (5.76%
1,727,296 1, 690, 132 -0-
(43.65% (42.71%
2,344,095 1, 353, 309 278, 151
(58.96% (34.04% (7.00%
605, 378 6, 400 556, 301
(18.65% (.20% (17. 14%

GAR Ni nety

$160, 533
(4.78%

-0-

185, 633

(4.90%
-0-
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APPENDI X D
Mar. 31, 1989
Gll
Net Copher I ndustri es, Fal con
Venture Fund L. P. Fund
Li ncol n Partnership #1, L.P. $2, 295, 308 - 0- - 0- - 0-
(89%
Li ncol n Partnership #2, L.P. 2,573,908 - 0- - 0- - 0-
(100%
Li ncol n Partnership #3, L.P. 2,574, 495 - 0- - 0- - 0-
(100%
HFC Partnership, L.P. 2,572,154 - 0- - 0- - 0-
(100%
Li ncol n 88 Partnership, L.P. 4,005, 510 - 0- - 0- - 0-
(100%
Li ncol n Partnership #11, L.P. 5,278, 795 - 0- - 0- - 0-
(100%
Two Thousand Ei ght Partnership, L.P. 5,239, 295 - 0- - 0- - 0-
(100%
Donl an Partnership #1, L.P. 5,239, 295 - 0- - 0- - 0-
(100%
HFC2 Partnership, L.P. 5,189, 295 - 0- - 0- - 0-
(100%
Mar. 31, 1990
Li ncol n Partnership #1, L.P. 2,344, 260 - 0- - 0- - 0-
(89%
Li ncol n Partnership #2, L.P. 2,608, 416 - 0- - 0- - 0-
(100%
Li ncol n Partnership #3, L.P. 2,519, 273 - 0- - 0- - 0-
(97%
HFC Partnership, L.P. 1, 315,254  $300, 830 $768, 644 -0-
(52% (12% (31%
Li ncol n 88 Partnership, L.P. 4, 306, 465 - 0- - 0- - 0-
(100%
Li ncol n Partnership #11, L.P. 5, 662, 646 - 0- - 0- - 0-
(100%
Two Thousand Ei ght Partnership, L.P. 5,661, 210 - 0- - 0- - 0-
(100%
Donl an Partnership #1, L.P. 5, 640, 410 - 0- - 0- - 0-
(100%
HFC2 Partnership, L.P. 2,843,922 601, 660 1, 537, 288 - 0-

(54% (11% (29%



Li ncol n Partnership #1, L.P

Lincoln Partnership #2, L.P

Li ncol n Partnership #3, L.P

HFC Partnership, L.P.

Li ncol n 88 Partnership, L.P

Li ncol n Partnership #11, L.P.

Two Thousand Ei ght Partnership,

Donl an Partnership #1, L. P

HFC2 Partnership, L.P.

Li ncol n Partnership #1, L.P

Lincoln Partnership #2, L.P

Li ncol n Partnership #3, L.P

HFC Partnership, L.P.

Li ncol n 88 Partnership, L.P

Li ncol n Partnership #11, L.P.

Two Thousand Ei ght Partnership,

Donl an Partnership #1, L. P

HFC2 Partnership, L.P.

- 55 .

Mar. 31, 1991

Net Copher
Vent ur e Fund
$2, 335, 433 -0-
(899
160, 650 -0-
(6%
2,500, 084 -0-
(100%
1,073, 125 $547, 863
(44% (22%
3,932, 136 -0-
(919
5, 663, 261 -0-
(100%
145, 496 -0-
(3%
5, 304, 234 -0-
(959
2,204,380 1,095, 727
(42% (21%
Mar. 31, 1992
1, 301, 765 693, 050
(51% (27%
1, 640, 030 -0-
(639
1, 305,818 1, 191, 836
(52% (48%
1, 034, 352 566, 257
(42% (23%
3, 837, 320 -0-
(899
5, 615, 134 -0-
(100%
1, 859, 255 -0-
(339
2,617,115 2,572,652
(47% (46%
1,659, 426 1,133,910
(32% (22%

Gll
| ndustri es, Fal con
L.P. Fund
-0- -0-
- 0- $2, 251, 000
(869
-0- -0-
$695, 483 - 0-
(289
-0- -0-
-0- -0-
- 0- 5, 465, 000
(9799
-0- -0-
1, 390, 967 - 0-
(269
- 0- 301, 518
(129
- 0- 762, 301
(299
-0- -0-
665, 673 - 0-
(279
-0- -0-
-0- -0-
- 0- 3, 766, 238
(679
-0- -0-
1, 331, 345 - 0-
(259



Li ncol n Partnersh

Li ncol n Partnersh

Li ncol n Partnersh

HFC Part ner shi p,

p #1, L.P

p #2, L.P

p #3, L.P

L. P

Li ncol n 88 Partnership, L.P

Li ncol n Partnersh

Two Thousand Ei ght

p #11, L.P

Par t ner shi p,

Donl an Partnership #1, L. P

HFC2 Part nershi p,

L. P.

L. P.
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Mar, 31, 1993

Net Copher

Vent ur e Fund

$918, 338 $689, 373
(36% (27%

1,582, 013 -0-
(619

1,227,878 1,218, 243
(50% (50%

1,071, 313 586, 284
(42% (23%

3, 398, 414 -0-
(889

5, 608, 393 -0-
(100%

3, 629, 269 -0-
(659

2,457,021 2,619, 070
(45% (48%

1,694,779 1, 163, 864
(32% (22%

Gll
| ndustri es,

L.P.

-0-

-0-

-0-
$711, 263
(289

-0-

-0-

-0-

-0-

1,422,525
(279

Fal con
Fund

$646, 302
(269

798, 356
(319
-0-

-0-
-0-
-0-

1, 940, 994
(35%

-0-

-0-



