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MVEMORANDUM OPI NI ON

GALE, Judge: Respondent determ ned deficiencies in

petitioners’ Federal incone taxes and accuracy-rel ated penalties

! Cases of the followi ng petitioners are consoli dated
herewith: The Connell Famly Trust, docket No. 13668-01; The
Connell Vehicle Co., docket No. 13669-01; The Connell Vehicle Co.
#101, docket No. 13670-01; Thomas E. and Sara Anne Connel |,
docket No. 13671-01.



-2 -

for the tax years 1995, 1996, and 1997 as foll ows:

Year

1995
1996
1997

Year

1995
1996
1997

Year

1995
1996
1997

The Connell Busi ness Co.
docket No. 13667-01

Accuracy-rel ated penalties

Defi ci ency Sec. 6662(a)
$17, 935 $3, 587. 00
31, 946 6, 389. 20
14, 394 2,878. 80

The Connell Fam |y Trust
docket No. 13668-01

Accuracy-rel ated penalties

Defi ci ency Sec. 6662(a)
$21, 061 $4,212. 20
32,764 6, 552. 80
25, 738 5, 147. 60

The Connell Vehicle Co.
docket No. 13669-01

Year Defi ci ency
1995 $136
1996 136

The Connell Vehicle Co. #101
docket No. 13670-01

Accuracy-rel ated penalties

Defi ci ency Sec. 6662(a)
$1, 348 $269. 60
1, 338 267. 60

962 192. 40
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Thomas E. and Sara Anne Connell:
docket No. 13671-01

Accuracy-rel ated penalties

Year Defi ci ency Sec. 6662(a)
1995 $30, 576. 26 $6, 115. 25
1996 56, 956. 65 11, 391. 33
1997 24, 371. 16 4 874. 23

Unl ess otherw se noted, all section references are to the
I nternal Revenue Code in effect during the taxable years at
issue, and all Rule references are to the Tax Court Rul es of
Practice and Procedure.

After concessions, the issues renmaining for decision are:
(1) Whether the notice of deficiency issued to petitioners Thomas
E. and Sara Anne Connell was tinely as to the 1995 and 1996 t ax
years; and (2) whether respondent is estopped from asserting
deficiencies for the 1995, 1996, and 1997 tax years agai nst
petitioners Thomas E. and Sara Anne Connell|l because he
prematurely assessed the deficiencies and | ater abated sone, but

not all, of the assessnents.?

2 pPetitioners also contend that respondent has the burden of
proof wth respect to all issues in these cases. Respondent
concedes that he has the burden of proof on whether the 6-year
period of limtations under sec. 6501(e)(1)(A) applies with
respect to petitioners Thomas E. and Sara Anne Connell’s 1995 and
1996 returns. W conclude that the burden of proof has not
shifted to respondent under sec. 7491(a) with respect to the
remai ning i ssues. The record in this case establishes that the
exam nations of the 1995 and 1996 returns comenced before July
22, 1998, rendering sec. 7491 inapplicable to those years. See
I nt ernal Revenue Service Restructuring and Reform Act of 1998,
Pub. L. 105-206, sec. 3001(a), 112 Stat. 726. As for 1997,

(continued. . .)
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For the reasons stated below, we hold that the notice of

deficiency was tinely as to the 1995 and 1996 tax years because
it was issued within the 6-year period of limtations provided in
section 6501(e)(1)(A). W further hold that the prenmature
assessnent of deficiencies for 1995, 1996, and 1997 and
subsequent abatenent of those assessnents does not bar respondent
fromreassessing those deficiencies.

Backgr ound

The parties submtted these cases fully stipul ated, pursuant
to Rule 122. The stipulation of facts, supplenental stipulation
of facts, and the attached exhibits are incorporated herein by
this reference.

Petitioners are Thomas E. and Sara Anne Connel
(petitioners) and four trusts, The Connell Business Co., The
Connell Fam |y Trust, The Connell Vehicle Co., and The Connel
Vehicle Co. #101 (collectively, petitioner trusts). At the tine
they filed their petitions, petitioners resided in Dayton, OChio,

and the petitioner trusts’ addresses were in Dayton, Onio.

2(...continued)
petitioners have not nmet their burden of proving that they have
met the requirenents of sec. 7491(a). See H. Conf. Rept.
105-599, at 239 (1998), 1998-3 C.B. 747, 993; S. Rept. 105-174,
at 45 (1998), 1998-3 C.B. 537, 581. For exanple, there is no
conpet ent evi dence establishing that petitioners cooperated
wi thin the neaning of sec. 7491(a)(2)(B). In any event, the
results we reach wth respect to petitioners’ estoppel,
adm ssion, and res judicata clains do not depend upon the
al l ocation of the burden of proof.
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Petitioners and the petitioner trusts filed their Federal
i ncone tax returns for 1995, 1996, and 1997 on April 15, 1996 and
1997 and August 15, 1998, respectively.

Except for the 1997 return filed by The Connell Vehicle Co.
#101, which identified The Connell Fam |y Trust as the
beneficiary, the returns filed by The Connell Vehicle Co. and The
Connel |l Vehicle Co. #101 identified The Connell Business Co. as
the trusts’ beneficiary.

The returns filed by The Connell Business Co. identified The
Connell Famly Trust as the beneficiary.

The 1995 and 1996 returns filed by The Connell Famly Trust
identified petitioners and The Connell Charitable Trust as
beneficiaries. The Connell Famly Trust return for 1996 reported
di stributions of $6,068 to each of the petitioners.

Petitioners’ individual returns made no reference to the
petitioner trusts or in any way indicated that petitioners were
associated wth, beneficiaries of, or recipients of incone from
the petitioner trusts. Wth regard to the $6,068 of incone
reported as allocated to each of petitioners in the 1996 return
for The Connell Famly Trust, petitioners’ 1996 return listed
that income in Schedules C, Profit or Loss From Business, (one
for each petitioner) as “Goss receipts or sales”. The Schedul es
C contain no information that woul d suggest that The Connel

Fam |y Trust was the source of that incone. Petitioners reported
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$6, 709. 91 and $20, 289. 03 of gross inconme in their 1995 and 1996
returns, respectively.

At sonme point before April 15, 1998, petitioners were
referred by respondent’s Exam nation Division to respondent’s
Crimnal Investigation Division for a potential crimnal fraud
action with respect to their use of the petitioner trusts in
1994, 1995, and 1996.°* Wiile a recommendati on was made in 2000
to prosecute petitioners for violations of section 7201 for 1995,
1996, and 1997, no crimnal action was initiated, for reasons not
di scl osed in the record.

Respondent issued notices of deficiency to petitioners and
the petitioner trusts for 1995, 1996, and 1997 on August 2, 2001.
The notices were issued nore than 3, but fewer than 6, years
after the 1995 and 1996 returns were filed. Petitioners concede
that the notice issued to themwas tinely with respect to their
1997 return.

Petitioners and the petitioner trusts tinely mailed their
petitions for the 1995, 1996, and 1997 tax years to the Tax Court
on Cctober 31, 2001. During the fall/w nter of 2001-2002, the

Court experienced significant delays in the receipt of mai

3 Although the fraud referral report prepared by the
Exam nation Division is undated, it is stated therein that the
“earliest statute expiration date” for the years under reviewis
Apr. 15, 1998, indicating that the referral was being nmade before
t hat date.
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because of anthrax contamination in the U S. Postal Service,* and
the petitions did not reach the Tax Court until Decenber 5, 2001.
The Tax Court served the petitions on respondent on Decenber 6,
2001. Before receiving service of the petitions, respondent
assessed the deficiencies and penalties determned in the notices
of deficiency and notified petitioners and the petitioner trusts
of the assessnents. After receiving service of the petitions,
respondent pronptly abated nost of the assessnments.® Letters

dat ed Septenber 16, 2002, were sent to petitioners and the
petitioner trusts notifying them of the abatenents.

The parties have stipulated that the petitioner trusts are
to be disregarded for Federal incone tax purposes and that the
income reported on the petitioner trusts’ returns is incone of
petitioners and shoul d have been reported on their individual
returns.®

Petitioners concede that they should have reported

addi tional gross incone of $56,272 and $72,587 in their returns

4 See, e.g., Gbson v. Commi ssioner, T.C. Menop. 2002-218.

S Wiile all of the assessnments of the deficiencies against
petitioners for 1995, 1996, and 1997 were abated, respondent
failed to abate $1.09 of the assessnent with respect to The
Connel | Business Co. for 1997.

6 As a result, respondent has conceded the deficiencies
determined with respect to the petitioner trusts.
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for 1995 and 1996.7 The parties have resolved their differences
Wi th respect to various other itens of inconme, deductions,
credits, and penalties with respect to the 1995, 1996, and 1997
t axabl e years.

Di scussi on

1. Period of Limtations Under Section 6501(e)(1)(A)

Petitioners argue that respondent is barred from assessing
deficiencies for 1995 and 1996 because the notice of deficiency
was mai l ed nore than 3 years fromthe dates the returns for those
years were filed. See sec. 6501(a). Respondent contends that
petitioners omtted gross inconme in excess of 25 percent of the
anounts stated in their returns, and therefore he is entitled
under section 6501(e)(1)(A) to assess the deficiencies any tine
within 6 years after the 1995 and 1996 returns were fil ed.
Petitioners answer that the gross inconme omtted fromtheir
i ndi vidual returns is disregarded in determ ning whether the
omtted anount exceeded 25 percent of the gross incone reported

in their returns, because the omtted i ncone was adequately

" The parties have stipulated that petitioners earned or
received, but did not report on their individual returns, incone
totaling $61,272 and $84, 723 in 1995 and 1996, respectively.
However, in handwitten anendnents to the stipul ations,
respondent appears to concede that the foregoing figures should
be offset by the business incone of $5,000 and $12, 136 t hat
petitioners reported on Schedules Cin their 1995 and 1996
returns, respectively. In finding the figures listed in the
text, we have resolved this anbiguity in petitioners’ favor. In
any event, these discrepancies have no inpact on the issues
remai ning for resol ution.
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di scl osed, within the neaning of section 6501(e)(1)(A)(ii), by
virtue of having been reported in the returns of the petitioner
trusts.® Thus, petitioners contend, they did not omt from gross
i ncone an anount in excess of 25 percent of gross incone reported
on their individual returns, precluding respondent’s use of the
6-year period of limtations provided in section 6501(e)(1)(A).

For the reasons expl ai ned bel ow, we concl ude t hat
petitioners failed adequately to disclose the gross inconme
omtted fromtheir 1995 and 1996 returns, and that respondent has
carried his burden of showing that he is entitled to the 6-year
period of limtations set forth in section 6501(e)(1)(A).
Accordingly, the notice of deficiency issued to petitioners is
tinely as to the 1995 and 1996 tax years.

Section 6501(a) provides that “the anobunt of any tax inposed
by this title shall be assessed within 3 years after the return
was filed”. Section 6501(e)(1)(A) extends the 3-year period of
limtations to 6 years where the taxpayer “omts from gross

i ncome an anount properly includible therein which is in excess

8 Although petitioners at various points claimthat the
i ncome they concede should have been reported on their 1995 and
1996 returns was in fact reported on the returns of the
petitioner trusts, the parties’ stipulations do not establish
this fact. Nonetheless, in light of our conclusion, infra, that
any reporting of the incone in the returns of the petitioner
trusts may not be considered for purposes of sec.
6501(e) (1) (A (ii) in these cases, it is immterial whether all,
or only sone, of petitioners’ omtted income was reported in the
returns of the petitioner trusts.
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of 25 percent of the anpbunt of gross incone stated in the
return”. In conmputing the anmount of gross inconme omtted, any
anounts “disclosed in the return, or in a statenent attached to
the return, in a manner adequate to apprise the Secretary of the
nature and anmount of such iteni are not taken into account. Sec.
6501(e) (1) (A (ii). Determ ning whether adequate notice has been

denonstrated is a question of fact, The Univ. Country Cub, Inc.

v. Comm ssioner, 64 T.C 460, 468 (1975), and respondent has the

burden of denonstrating that the 6-year period for assessnents

set forth in section 6501(e)(1)(A) applies, Seltzer v.

Comm ssioner, 21 T.C. 398, 401 (1953).

In Colony, Inc. v. Comm ssioner, 357 U S. 28, 36 (1958), the

Suprenme Court construed the term“omt” in the predecessor of
section 6501(e)(1)(A) as applicable where the return contains “no
clue to the existence of the omtted item” In determning

whet her adequat e di scl osure has been made under section
6501(e) (1) (A (ii), we have simlarly | ooked to see whether the
return offered a “clue” as to the exi stence, nature, and anount

of omtted i ncone. Quick Trust v. Comm ssioner, 54 T.C. 1336,

1347 (1970), affd. 444 F.2d 90 (8th Gr. 1971). As we stated in

Quick Trust, “this does not nean sinply a ‘clue’ which would be

sufficient to intrigue a Sherlock Holnes. But neither does it
mean a detailed revelation of each and every underlying fact”.

Id.
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Section 6501(e)(1)(A)(i1) requires that any disclosure of
gross incone be nade “in the return, or in a statenent attached
to the return”. Petitioners’ 1995 and 1996 returns did not make
reference to or have attached to themthe returns of the
petitioner trusts, or disclose in any manner that petitioners had
any relationship with the petitioner trusts. Thus, the
i ndi vidual returns offer no “clue” as to the existence, nature,
or amount of the omtted incone.

Rel yi ng on Benderoff v. United States, 398 F.2d 132 (8th

Cir. 1968), petitioners assert that, even though their individual
returns did not disclose the omtted gross inconme, we nmust | ook
beyond petitioners’ returns to the trust returns. Wen taken
toget her, they argue, the individual and trust returns adequately
di sclose the omtted gross incone. W rejected this sane

argunment in Reuter v. Conm ssioner, T.C Meno. 1985-607.

In Reuter, the taxpayers failed to report in their
i ndi vidual return income attributable to themfroman S
corporation. The individual return contained no indication that
t he taxpayers were sharehol ders of an S corporation or that they
derived any nonsal ary incone fromsuch a corporation.® The

taxpayers cited Benderoff v. United States, supra, for the

proposition that consideration nust be given not only to their

® The taxpayers disclosed that they received wages fromthe
S corporation, but they did not indicate that it was an S
corporation or that they were the sharehol ders thereof.
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i ndividual return, but also to the return of the S corporation,
i n determ ni ng whet her adequate di scl osure had been made under
section 6501(e)(1)(A)(ii), regardl ess of whether the individual
return nmade reference to the S corporation’s return.

In rejecting this argunent and the taxpayer’s reading of
Benderoff, we noted that in cases where we have | ooked beyond a
taxpayer’s individual return for purposes of determ ning the
adequacy of disclosure, “w thout exception, the taxpayer’s
i ndi vidual income tax return * * * contained sone reference to a
separate docunent from which the om ssion fromincone could be

ascertained.” Reuter v. Conm ssioner, supra (discussing Roschuni

v. Comm ssioner, 44 T.C. 80 (1965); Rose v. Conm ssioner, 24 T.C

755 (1955); and Taylor v. United States, 417 F.2d 991 (5th G

1969), anong others). Because the individual return in that case
contained no reference to the S corporation, we did not | ook
beyond the individual return to determ ne whet her adequate
di scl osure had been nade.

Because petitioners’ 1995 and 1996 returns made no reference
to the petitioner trusts or the trusts’ returns, we hold,

consistent wwth Reuter v. Conm ssioner, supra, that petitioners

may not rely on the trusts’ returns to establish that adequate
di scl osure of any item of gross inconme has been nmade under

section 6501(e)(1)(A) (i1). Accordingly, the petitioner trusts’
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returns are not considered when determ ning the anount of omtted
gross inconme under section 6501(e)(1)(A).1°

Petitioners reported $6,709.91 and $20, 289. 03 of gross
income in their 1995 and 1996 returns, respectively. Twenty-
five percent of these figures is $1,677.48 and $5,072. 26,
respectively. Petitioners concede that gross incone of $56, 272
and $72,587 was omitted fromtheir individual returns for 1995
and 1996, respectively. Thus, regardl ess of whether sone or al
of this omtted income was reported in the returns of the
petitioner trusts, respondent has net his burden of show ng that
petitioners omtted fromgross income an anount in each year that
exceeded 25 percent of the gross inconme reported in petitioners’
1995 and 1996 returns. Accordingly, the 6-year period of
limtations set forth in section 6501(e)(1)(A) applies to

petitioners’ 1995 and 1996 tax years. Because the notice of

10 pPetitioners also argue that disclosure nust have been
adequat e because respondent was in fact sufficiently aware of
petitioners’ use of trusts in 1995 and 1996 to make a crim nal
referral before expiration of the 3-year period of |limtations
for those years. The test, however, is not whether petitioners’
returns were capable of arousing suspicion; the test is whether
the disclosure in the returns was adequate to appri se respondent
of the nature and anobunt of the omtted incone.

11 Respondent concedes, and petitioners have not disputed,
t hese figures, which include anounts reported on certain
partnership returns as well as anmounts reported as tax-exenpt
interest. As it would not affect the result in these cases, we
assune (w thout deciding) that tax-exenpt interest may constitute
“gross incone stated in the return” for purposes of sec.
6501(e) (1) (A).
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deficiency was issued to petitioners within 6 years after they
filed their 1995 and 1996 returns, we conclude that the notice of
deficiency was tinely, and respondent is not barred on this
ground from assessing the deficiencies at issue.

2. Est oppel , Admi ssion, and Res Judi cata Theori es

Petitioners argue that respondent should be estopped from
asserting deficiencies with respect to 1995, 1996, and 1997
because he prematurely assessed deficiencies for these years and
t hen abated nobst, but not all,?'? of the assessnents. Petitioners
contend that the abatenent of the assessnents equitably estops
respondent fromclaimng that the abated anounts are owed and/or
t hat respondent has, by virtue of the abatenents, admtted that
t hese anounts are not owed. Petitioners further claimthat
respondent’ s assertion of the deficiencies is precluded under the
doctrines of res judicata and coll ateral estoppel.

Petitioners’ argunent that respondent’s premature assessnent
and subsequent abatenment of the deficiencies at issue gives rise
to equitable estoppel is factually and | egally basel ess.
Petitioners have shown no detrinental reliance, and, in any

event, “the abatenent of an assessnent is not a binding action

12 Petitioners seek to nmake sonething of the fact that
respondent failed to abate $1.09 of the assessnment agai nst The
Connel | Business Co. for 1997. However, respondent has conceded
all deficiencies determned with respect to the petitioner
trusts, including that determ ned for The Connell Business Co. in
1997.
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that can estop the Conm ssioner fromreassessing a deficiency.”

Serv. Bolt & Nut Co. v. Conmi ssioner, 724 F.2d 519, 524 (6th Gr

1983), affg. 78 T.C. 812 (1982).1

In the sanme vein, petitioners’ contention that the
abat enents constitute an adm ssion on respondent’s part regarding
t he anobunt of the deficiencies sinply confuses the concepts of
“assessnment” and “deficiency”. Wile the abatenents m ght be
construed to constitute an adm ssion that the prior assessnents
were premature, they in no way constitute adm ssions as to the

proper anount of the deficiencies. See Pfeifer v. Conmm ssioner,

T.C. Meno. 1983-437 (“There is no nerit to petitioner’s
contention that the abatenent [of a premature assessnent] was
determ native of his tax liability.”).

Finally, petitioners’ res judicata and coll ateral estoppel
clainms are utterly frivolous. These doctrines bar parties that
have previously litigated a matter fromrelitigating the sanme

matter. See, e.g., Hanbrick v. Comm ssioner, 118 T.C. 348, 351

(2002); Peck v. Conmm ssioner, 90 T.C 162, 166 (1988), affd. 904

F.2d 525 (9th G r. 1990). Petitioners have not even all eged,

13 The single case cited by petitioners, Hunt v. United
States, 94 F. Supp. 2d 665 (D. Ml. 2000), is readily
di stingui shable. There, the Conm ssioner was equitably estopped
fromrefusing to pay interest where the taxpayer reasonably and
detrinentally relied on the understanding that he would receive
such interest in settling his Tax Court case and thereby wai ving
his right to a deficiency proceeding. Here, petitioners have not
shown, inter alia, that they reasonably or detrinentally relied
on t he abatenents.




much | ess shown,
a prior judicial proceeding.

To reflect the foregoing,
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that any issue in these cases was the subject of

Decisions will be entered

for petitioners in docket Nos.

13667-01, 13668-01, 13669-01,

and 13670-01.

Deci sion will be entered

under Rule 155 in docket No.

13671-01.



