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MVEMORANDUM OPI NI ON

DI NAN, Special Trial Judge: This case was heard pursuant

to the provisions of section 7443A(b)(3) and Rul es 180, 181, and
182.1

L Unl ess otherw se indicated, all section references are
to the Internal Revenue Code in effect for the taxable years in
issue. All Rule references are to the Tax Court Rul es of
Practice and Procedure.
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Respondent determ ned deficiencies in petitioners' Federal
i ncone taxes for 1991 and 1992 in the anobunts of $2,667 and
$3, 654, respectively, and penalties for fraud pursuant to section
6663(a) in the anpbunts of $1,475 and $2, 111, respectively.

After concessions by petitioners,? the issues renmining for
decision are: (1) Wether petitioners are entitled to charitable
contribution deductions for 1991 and 1992 in excess of the
anounts all owed by respondent; (2) whether petitioners are
entitled to a casualty | oss deduction for 1992; and (3) whether
petitioners are |liable for the section 6663(a) penalty for fraud
for 1991 and 1992.

Sone of the facts have been stipulated and are so found.

The stipulations of fact and attached exhibits are incorporated
herein by this reference. Petitioners resided in Jacksonville,
Florida, on the date the petition was filed in this case.

Petitioner husband (M. Daniel) is a retired Marine Corps
veteran. Petitioner wife (Ms. Daniel) works for respondent in
the Collections Division. She was initially hired in Decenber
1983 as a clerk and was | ater pronoted to the position of account
representative/tax examner. Her responsibilities include
contacting delinquent taxpayers, securing paynents, and setting

up paynent plans. She is not involved in the preparation of

2 Petitioners concede that they received and failed to
report interest inconme in the anmounts of $50.49 and $52. 17 for
1991 and 1992, respectively. Petitioners also concede that they
are only entitled to a deduction for real estate taxes for 1992
in the anmount of $901, as determ ned by respondent.
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t axpayers' returns or in determ ning taxpayers' tax liabilities.
During the years at issue, Ms. Daniel worked as a custoner
service manager in the Collections Division in charge of
over seei ng ot her account representatives.

Petitioners are active nenbers of their |local religious
comunity. They al so support a mssionary church in Janaica that
operates a basic (elenmentary) school for children. Petitioners
are friendly wwth the mssionary church's mnister and have
attended church functions with the mnister and his wfe.

In early Cctober 1992, several days of heavy rain caused a
fl ood that damaged petitioners' property. The flood caused water
damage to a sunk-in famly roomand a garage |ocated at the rear
of their house. The flood al so destroyed several trees in
petitioners' backyard.

Ms. Daniel ordinarily fills out petitioners' tax returns.
Since she was uncertain as to howto claima casualty | oss
deduction on their 1992 return for the fl ood danmage, she asked
Al bert Rabassa, one of her subordinates in the Collections
Division, to assist her.

M . Rabassa began his enploynment with the Internal Revenue
Service (IRS) in Septenber 1990. 1In 1988 or 1989 (M. Rabassa's
testi nony was that he was not sure of the date), M. Rabassa was
enpl oyed at Florida National Bank as a senior vice president. He
was 58 years old and was enployed as Division Director of Data
Processing; his salary was $99, 000 per year. He al so enjoyed

vari ous "perks" and bonuses. The bank was sold in 1988 or 1989
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to First Union and all of the executives, including M. Rabassa
were termnated. He could not find enploynent in the banking

i ndustry.

He was first enployed by the IRS in 1990 as a taxpayer
service representative at $16,000 per year. |In My 1993, M.
Rabassa was an account representative in the Automated Col | ecti on
System Unit (ACS) of the Collection Division; his supervisor was
Ms. Daniel. One of the responsibilities of ACS was to contact
persons who had not filed tax returns when required. ACS would
often prepare a return for delinquent taxpayers and submt it to
them for signature.

Wi | e wor ki ng under the supervision of Ms. Daniel, M.
Rabassa kept notes on the way the ACS dealt w th taxpayers.
Those notes included his observations regarding training issues,
assi gnnents, and what he considered to be i nappropriate conments
bet ween ACS enpl oyees and taxpayers that he intended to take up
wi th managenent. As M. Rabassa testified: "Sone of the
statenents nade by taxpayer representatives (IRS) to taxpayers
were totally inappropriate and should be brought to a
di sci pline--not discipline; that's a wong choice of words--
shoul d have training on better custonmer service skill."

M . Rabassa had received sone training fromthe IRS in
preparing tax returns for delinquent taxpayers.

Ms. Daniel entered her and M. Daniel's nanmes and an
identifying nunber on Form 4684, casualties and thefts, which

petitioners attached to their 1992 return. Al of the casualty
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| oss data recorded on the Form 4684 was cal cul ated by M. Rabassa
and was entered on the formby him One of the itens on the Form
4684 cal cul ated by M. Rabassa pertained to flood damage to
carpeting in petitioners' hone. M. Rabassa cal cul ated
petitioners' carpeting |loss to have been $5,940. M. Rabassa
expl ai ned how he arrived at that figure:
Annette (Ms. Daniel) said that she had her famly

room redecorated and that she had carpeting put in, and

| asked the approxinmate size of the famly room And

my original calculation showed a $14 per square yard

and she asked me to nove it to $21 a square yard.

After | conpleted that cal culation, | renmenbered that

my math was incorrect in the fact that it's length tine

width divided by nine fromfeet to get square yards.

And it cane out to be 309 square yards; which was

obvi ously wong, because that's 2700 square feet, which

i s bigger than nost people's houses, so--

The Court: You renenbered that length tinmes wdth
di vi ded by nine gives you square yards?

(M. Rabassa): Yes, sir. And | failed to divide by

nine, so instead of having a smaller nunber, it canme up

to 309 square yards. And | believe if you take 309

square yards times $21 it conmes back to 54--1 don't

have ny cal culator, but it had to be sonmewhere in that

nei ghbor hood.

M's. Daniel discussed her 1992 Federal inconme tax liability
with M. Rabassa on April 13, 14, and 15, 1993. Approximtely 2
weeks | ater, after having assisted Ms. Daniel in preparing
petitioners' 1992 return, M. Rabassa contacted the |Inspection
Division of IRS to report that petitioners had filed a fraudul ent
return for 1992.

For a considerable period of tine prior to May 26, 1993, M.

Rabassa' s enpl oyee performance was the subject of criticism In

a nenorandumto Al Rabassa, Tax Exam ner/ Team A, from Annette
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Daniel, Chief, Team A, dated May 26, 1993, and as a result of a
counseling session with M. Rabassa on May 25, 1993, Ms. Danie
st at ed:

This letter confirnms our discussions of May 25, 1993,
during which tinme | infornmed you that your performance
has been unacceptable for certain critical areas of
your position and specific standards. You have been
counsel ed several tines on these sane critical elenents
and st andards.?®

M's. Daniel concluded her May 26, 1993, nenorandumto M.
Rabassa as foll ows:

Begi nning on June 1, 1993 you will be given sixty (60)
cal endar days in which you will have an opportunity to
denonstrate acceptable performance with respect to the
above-critical elements and performance standards. |
will be nmonitoring your performance closely during this
period and at the end of the period | will evaluate
your performance, with the assistance of the Section
Chi ef and make a determ nati on whether your performance
has beconme acceptable during the period. You wll be

i nformed soon thereafter on whet her possible further
actionis to be taken if any. | wll continue to give
you feedback as | discussed with you.

| f you have any questions on this matter, | am
avai l abl e to answer your questions and to assist you in
i nprovi ng your performance during this period. | asked

you if you wanted an QJI and your preference is to work
wth me and | believe we can do it.

cc: Chief, Section |

Tina Myers, respondent's revenue agent, audited petitioners
1991 and 1992 returns, and respondent issued the statutory notice
of deficiency based upon Ms. Myers' findings and M. Rabassa's

accusati ons.

8 On May 26, 1993, Ms. Daniel was not aware that M.
Rabassa had reported her to the Inspection D vision of IRS.
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Respondent's determ nations in the statutory notice of
deficiency are presuned to be correct, and petitioners bear the

burden of proving otherwise. Rule 142(a); Welch v. Helvering,

290 U. S 111, 115 (1933). Moreover, deductions are strictly a
matter of |legislative grace, and petitioners bear the burden of
proving their entitlenment to any deductions clainmed. Rule

142(a); I NDOPCO, Inc. v. Conmm ssioner, 503 U.S. 79, 84 (1992);

New Colonial Ice Co. v. Helvering, 292 U S. 435, 440 (1934).

The first issue for decision is whether petitioners are
entitled to charitable contribution deductions for 1991 and 1992
in excess of the amobunts allowed by respondent. Petitioners
claimed charitable contribution deductions in the amounts of
$11,101 and $12,000 on their 1991 and 1992 returns, respectively.
In the statutory notice of deficiency, respondent disallowed
$9, 139 and $9, 888 of these clainmed anpbunts, respectively.

Petitioners argue on brief that they are entitled to
deductions for the follow ng charitable contributions that have

not been all owed by respondent:

1991 1992
Penrith Church (Cash) $3, 000 $3, 000
Penrith Church (Goods) 2,998 4,004
Seni or Wnen's Mnistries 808 792
Vi et nam Vet erans of Anerica 2,270 2,400

Tot al 9,076 10, 196
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Respondent contends that petitioners have not proved that
they made the charitable contributions in issue, and as di scussed
infra, they acted fraudulently in claimng a portion of such
anmount s.

Section 170 allows as a deduction any charitable
contribution actually paid during the taxable year. Sec.
170(a)(1); sec. 1.170A-1(a), Incone Tax Regs. The term
"charitable contribution” is defined under section 170(c) as:

a contribution or gift to or for the use of --

(1) A State, a possession of the United
States, or any political subdivision of any of the
foregoing, or the United States or the District of
Colunmbia, but only if the contribution or gift is
made for exclusively public purposes.

(2) A corporation, trust, or community chest,
fund, or foundation --

(A) created or organized in the United
States or in any possession thereof, or under
the law of the United States, any State, the
District of Colunbia, or any possession of
the United States;

(B) organi zed and operated exclusively for
religious, charitable, scientific, literary, or
educati onal purposes, * * *

(© no part of the net earnings of which
inures to the benefit of any private sharehol der
or individual; and

(D) which is not disqualified for tax
exenption under section 501(c)(3) by reason of
attenpting to influence |egislation, and which
does not participate in, or intervene in * * *
any political canpaign on behalf of * * * any
candi date for public office.

* * * * * * *



(3) A post or organization of war veterans, or an
auxiliary unit or society of, or trust or foundation
for, any such post or organization --

(A) organized in the United States or
any of its possessions, and

(B) no part of the net earnings of which
inures to the benefit of any private
shar ehol der or individual.

Penrith Church

The record shows that Penrith Church was incorporated under
t he Jamai can Conpani es Act on June 9, 1987, under the nane of
Pent ecostal Holiness Church of Jamaica Limted. Penrith Church
is not a qualified donee under section 170(c)(2) because it was
not created or organized in the United States or in any
possessi on thereof, or under the laws of the United States, any
State, the District of Colunbia, or any possession of the United

States. See ErSelcuk v. Comm ssioner, 30 T.C 962 (1958);

Al i sobhani v. Comm ssioner, T.C Mno. 1994-629. Therefore, we

hold that petitioners, as a matter of law, are not entitled to

deductions for their charitable contributions to Penrith Church.?*

4 At trial, petitioners' called as their wtness Carol
Johnson (Johnson). Johnson resided in Kingston, Jamaica, and is
a mssionary evangelist in the Pentecostal Holiness Church in
Jamai ca. Johnson thoroughly convinced us that petitioners

(continued. . .)



Seni or Wnen's Mnistries

Petitioners submtted statenents from Seni or Wnen's
M nistries of the First Pentecostal Holiness Church that show
petitioners made cash contributions in the anbunts of $808 and
$792 during 1991 and 1992, respectively. These statenents were
presented to Ms. Myers during the audit of petitioners' 1991 and
1992 returns. M. Myers testified that she did not contact
Senior Wonen's Mnistries to verify the docunents but nonet hel ess
di sal |l oned any deductions for the anpbunts shown.

Section 1.170A-13(a)(1)(ii), Income Tax Regs., provides that
t axpayers may substantiate a contribution of noney with a
receipt, letter, or other communication fromthe donee charitable
organi zati on show ng the nane of the donee, the date of the
contribution, and the anount of the contribution. W find that
the docunents introduced by petitioners neet this substantiation
requirenent. W hold that petitioners are entitled to charitable
contribution deductions for their cash donations in the amounts
shown on the statenments from Senior Wonen's M ni stri es.

Vi et nam Vet er ans of Anerica

Petitioners donated furniture, appliances, sporting
equi pnent, clothing, and vari ous househol d goods to the Vietnam

Vet erans of America (Veterans) during 1991 and 1992. Petitioners

4(C...continued)
supported the Jamai can church with gifts of cash and donati ons
i n kind.
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redecorated their honme in 1991 and donated their used furniture
and appliances to the Veterans. The clothing donated in 1991

i ncl uded petitioner husband's old Marine uniforns. Mst of the
1992 contributions consisted of the contents of M. Daniel's
deceased parents' home. M. Daniel would place the itens on the
curb on the day specified by the Veterans who would pick them up.

Section 1.170A-13(b), Incone Tax Regs., sets forth the
substantiation requirenents for charitable contributions of
property other than noney for taxable years beginning after
Decenber 31, 1982. 1In general, taxpayers nust obtain a receipt
fromthe donee that shows the nane of the donee, the date and
| ocation of the donation, and a reasonabl e description of the
donat ed property. Sec. 1.170A-13(b)(1), Incone Tax Regs. \Were
it is inpractical to obtain a receipt, taxpayers nust maintain
reliable witten records of their donations. |d.

Petitioners' offered a receipt fromthe Veterans as evi dence
of their 1991 donations but failed to produce a receipt for their
1992 donations. Petitioners also attached to their 1991 and 1992
returns lists of donated itens. After reviewing these lists, we
find that they do not contain all of the information required by
section 1.170A-13(b)(2) and (3), Incone Tax Regs. W are
convi nced, however, by petitioners' credible testinony and the
information di sclosed on the lists that they nmade donations to

the Veterans in the anounts shown on their returns.
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We find that petitioners have substantially conplied with
t he substantiation requirenents and have nade a good faith
attenpt to provide respondent with sufficient information. W
accept Ms. Daniel's estimates of the fair nmarket val ues of the
donated itens. Accordingly, we hold that petitioners are
entitled to charitable contribution deductions for their
donations to the Veterans in the anounts clained on their 1991
and 1992 returns.

The second issue for decision is whether petitioners are
entitled to a casualty | oss deduction for 1992. Petitioners
clainmed a casualty loss in the anount of $11, 300 on their 1992
return for the followng itens:

Fl ood Damage to Wall To Wall Carpet & Dry Wall $5, 940

Wat er Damage to Wal |l Cabi nets 1,610

W nd Storm Danmage - Loss of Five Trees & Renoval 3, 750

After accounting for certain limtations, petitioners
claimed a casualty | oss deduction in the amobunt of $3,100.
Respondent disallowed the clainmed deduction in the statutory
noti ce of deficiency.

Section 165(a) allows as a deduction any | oss sustai ned
during the taxable year and not conpensated for by insurance or
otherwise. In the case of an individual's nonbusiness property,
the deduction is limted to | osses that "arise fromfire, storm
shi pweck, or other casualty, or fromtheft." Sec. 165(c)(3).

The parties agree that petitioners sustained a casualty |oss

wi thin the neaning of section 165(c)(3) during 1992. Respondent,
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however, argues that petitioners have not proved that the anount
of the | oss sustained exceeds the deduction limtations set forth
in section 165(h).

Section 165(h)(1) provides that any casualty | oss deduction
of an individual is allowed only to the extent that the anmount of
the I oss arising fromeach casualty exceeds $100. Section
165(h)(2) further limts the deduction to the anmount that the
aggregate of the |losses for the taxable year, in excess of the
section 165(h)(1) Iimtation of $100 per casualty, exceeds 10
percent of the individual's adjusted gross inconme for the taxable
year. For purposes of section 165(h), a husband and w fe making
ajoint return are treated as one individual. Sec. 165(h)(4)(B)

Petitioners' adjusted gross inconme for 1992 is $80, 170.°
Therefore, petitioners are entitled to a casualty | oss deduction
to the extent they prove that the amount of the | oss exceeds
$8, 117. 6

The proper neasure of the amount of the | oss sustained is
the difference between the fair market value of the property
i medi ately before and after the casualty, not to exceed its

adj usted basis. Helvering v. Omens, 305 U S. 468, 471 (1939);

5 Thi s amount includes: (1) Adjusted gross incone in the
amount of $80, 118 as reported by petitioners on their 1992
return; and (2) unreported interest income in the anount of $52
as conceded by petitioners.

6 Thi s anount includes: (1) The section 165(h) (1)
[imtation of $100, and (2) the section 165(h)(2) limtation of
$8, 017 ($80,170 x 10% .
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Lanphere v. Commi ssioner, 70 T.C 391, 395 (1978); sec. 1.165-

7(b)(1), Incone Tax Regs. The fair market values of the property
must generally be ascertai ned by conpetent appraisal. Sec.
1.165-7(a)(2) (i), Incone Tax Regs.

| f conpetent appraisal is not available, the actual cost of
repairs to the property damaged is al so acceptabl e as evi dence of
the reduction in value if the taxpayer shows that: (a) The
repairs are necessary to restore the property to its condition
i mredi ately before the casualty; (b) the amobunt spent for such
repairs is not excessive; (c) the repairs do not care for nore
than the danage suffered; and (d) the value of the property after
the repairs does not as a result of the repairs exceed the val ue

of the property imredi ately before the casualty. Lanphere v.

Conm ssi oner, supra at 395-396 (1978); sec. 1.165-7(a)(2)(ii),

| ncome Tax Regs.

Petitioners argue that they have substantiated a casualty
loss in the total amount of $9,571.37, based upon the follow ng
itens:

Repairs & installation related to carpeting $3,819.00

Repairs & installation of new cabinets 1, 352. 37
Col or television 300. 00
Sod & mul ch damage 100. 00
Loss of trees 3, 750. 00
Pool punmp 250. 00

Respondent concedes that petitioners paid C arence Wl ker
$3,819 to repair water danmage to the carpet and tile in their
famly room Respondent al so concedes that petitioners paid

Lawt on Carter $1,352.37 to install storage cabinets in
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petitioners' garage. Respondent, however, argues that the
cabinets installed by M. Lawton did not replace any cabinets
damaged by the fl ood.

Ms. Daniel testified that the flood caused damage to wall
cabinets in their garage. The record reveals that M. Lawmon was
hired to install new storage cabinets in petitioners' garage.

M. Lawton stated in an affidavit that he did not renove any
cabinets fromthe garage, and did not see any signs of water
damage. There is, however, no evidence in the record that M.
Lawt on was responsi ble for renoving the danmaged cabi nets or

cl eaning up the water damage. Based on Ms. Daniel's credible
testinmony, we find that the storage cabinets installed in
petitioners' garage replaced cabinets danaged by the flood. W
therefore find that the amobunt paid by petitioners to M. Lawon
to install the storage cabinets in the garage is includable in
the determ nation of the anobunt of the casualty | oss.

M. Daniel testified that the trees clained on the return as
a |l oss consisted of one "special type palmtree" and a nunber of
fruit trees. Petitioners' adjacent nei ghbor, Gegory Lanmar
Kennedy, testified that a tree that was about 30 feet in height
was danmaged by the flood and was cut down "roughly a coupl e of
nmonths after the flood." Based on M. Daniel's credible
testimony and M. Kennedy's corroborating testinony, we find that
the flood caused petitioners to sustain a | oss because of the

destruction of several trees on their property.
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Al t hough the opinion of | andowners as to the value of their
property is adm ssible in evidence because of the owner's speci al

relationship to that property, Harnmon v. Conmm ssioner, 13 T.C

373, 383 (1949), Ms. Daniel admtted at trial that M. Rabassa,
who had never visited petitioners' home before or after the
fl ood, hel ped her estimate the anount of the tree |oss that was
claimed on the return. M. Rabassa's opinion does not constitute
a conpetent appraisal under section 1.165-7(a)(2)(i), |Incone Tax
Regs. Petitioners have not submtted any other conpetent
apprai sal of the decrease in their property's val ue or,
alternatively, any anmounts actually paid for the renoval and
replacenent of the trees. Based on the record, we find that
petitioners have failed to establish the precise anount of the
casualty loss attributable to their | oss of trees.

Under the Cohan rule, since we have found that petitioners
sustained a | oss of several trees fromthe flood, we may
approxi mate the amount of the |oss, bearing heavily agai nst
petitioners whose inexactitude in substantiating the anmount of

the loss is of their own making. Cohan v. Conm ssioner, 39 F.2d

540 (2d Gr. 1930). W estimate that petitioners' |oss of trees
reduced the value of petitioners' property by $1, 000.

Petitioners argue that they also sustained a | oss of a color
tel evision and a pool punp, as well as sod and nul ch damage to
their yard. These itens were not clainmed on the return, raised

in the petition to the Court, or discussed in petitioners' trial
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menmor andum At trial, Ms. Daniel testified that these itens
were not clained on the return because she was in a hurry to file
the return. Petitioners have not submtted any evidence of the
| oss of these itens other than M. Daniel's own estimates given
to their insurance conpany the day after the flood. Based on the
record, we find that petitioners have failed to prove that they
shoul d be allowed to include these unclained itens in the
determ nation of the anmount of their casualty | oss.

We find that petitioners have proved that they sustained a
casualty loss in the amount of $6,171.37. After taking into
account the section 165(h) limtations, we hold petitioners are
not entitled to a casualty | oss deducti on.

The third issue for decision is whether petitioners are
liable for the section 6663(a) penalty for fraud for 1991 and
1992. Respondent determned in the statutory notice of
deficiency that the fraud penalty is applicable to the foll ow ng

adjustnents to petitioners' taxable incone:

1991 1992
Real estate taxes $ 321 $0
Charitabl e contri butions 6, 639 6, 888
Casual ty | oss 0 3, 100
| nterest i ncone 50 52

Respondent did not assert the fraud penalty in the statutory
notice of deficiency for adjustnents to petitioners' charitable
contribution deductions for 1991 and 1992 in the anounts of

$2, 500 and $3, 000, respectively. There is no explanation in the
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statutory notice of deficiency, respondent's trial nmenorandum or
respondent's brief as to the particular charitable contributions
agai nst whi ch respondent asserts the fraud penalty.

Section 6663(b) provides that if respondent establishes that
any part of any underpaynent of tax required to be shown on a
return is due to fraud, the entire underpaynent shall be treated
as attributable to fraud and subjected to a 75 percent penalty
unl ess the taxpayer establishes, by the preponderance of the
evi dence, that sone part of the underpaynment is not attributable
to fraud. Respondent bears the burden to prove by clear and
convi nci ng evidence: (1) An underpaynent of tax by the taxpayer;
and (2) that sonme part of the underpaynent is due to fraud. Sec.

7454(a); Rule 142(b); dayton v. Conm ssioner, 102 T.C 632, 646

(1994); King's Court Mbile Honme Park, Inc. v. Conm ssioner, 98

T.C. 511, 515-516 (1992). W have already deci ded that
petitioners underpaid their Federal incone taxes for 1991 and
1992 due to: (1) Petitioners' concessions regarding the clainmed
real estate tax deduction and unreported interest inconme, and (2)
our holdings that they are not entitled to the entire amounts of
the clained charitable contribution or any casualty | oss
deductions. Therefore, we address whether such underpaynents are
due to fraud.

Fraud is established by proving that a taxpayer intended to
evade tax believed to be owing by conduct intended to conceal,

m sl ead, or otherw se prevent the collection of such tax.
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Cl ayton v. Conm ssioner, supra at 647. Di rect evidence of the

requi site fraudulent intent is seldomavail able, but fraud may be
proved by exam ning circunstantial evidence indicative of the

taxpayer's notives. Recklitis v. Conmm ssioner, 91 T.C 874, 910

(1988). Over the years, courts have devel oped various factors,
or "badges", which tend to establish the existence of fraud. See

Cl ayton v. Conm ssioner, supra at 647.

Respondent relies primarily on the allegations of M.
Rabassa, who clainms that Ms. Daniel asked himto fabricate
deductions on her 1992 return. At trial, we had the opportunity
to observe M. Rabassa's denmeanor and find his testinony to be
conpletely discreditable. M. Rabassa's notivation for making
such fal se accusations apparently stenms fromhis inability to
adjust to his lower entry |level position with the IRS after
occupyi ng a high | evel managenent position in the banking
i ndustry.

Mor eover, we are unpersuaded by respondent's attenpt to
bootstrap the disputed accusations of Ms. Daniel's disgruntled,
subordi nate worker into a broad assertion of fraud against an
enpl oyee who i s acknow edged to have a reputation for honesty and
fairness, as testified to by her co-worker Martha Brookes. W
find that Ms. Daniel's reliance upon M. Rabassa's advice was
certainly an error in her judgnent, but does not support a
finding of fraudulent intent to evade tax believed to be due and

OW ng.
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The circunstanti al evidence of fraud all eged by respondent
is dwarfed by petitioners' credible testinony. In addition, WM.
Myers admtted at trial that several of petitioners' docunents
and other attenpts of proving their clainmed deductions were
rejected without serious consideration of either petitioners
veracity or the authenticity of proffered docunents.

W find that there is not in this record any credible
evi dence in support of respondent's burden to establish by clear
and convinci ng evidence that any part of petitioners'
under paynent for either of the years in issue is due to fraud.
Accordingly, we hold that petitioners are not liable for the
section 6663(a) fraud penalty.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




