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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON



RUVWE, Judge: Respondent determ ned the follow ng
deficiencies and additions to tax in petitioners' Federal inconme
t axes:

John F. and Sarah R Daugharty
docket No. 6023-95

Year Defi ci ency
1991 $4, 583
1992 8, 680
1993 8, 406

Faye E. Daugherty
docket No. 6280-95

Year Deficiency Sec. 6651(a)(1) Sec. 6654

1988 $4, 701 $1, 175 $302
1989 4, 568 1,142 309
1990 4, 395 1, 099 288
1991 4, 208 1, 052 241
1992 3, 967 992 171
1993 3, 840 960 160

In order to protect the Governnent froma potential whipsaw,
respondent has taken inconsistent positions in these dockets.
The issues for decision are: (1) Wether paynents made by
petitioner John F. Daugharty to his former spouse, petitioner
Faye E. Daugharty, in the anmount of $30,000 per year constitute
alinony or, alternatively, a property settlenment; and (2) if we
find that these paynents constitute alinony, whether petitioner
Faye E. Daugharty is liable for additions to tax for failure to

file atimely return pursuant to section 6651(a)(1l) and failure
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to pay estinmated tax pursuant to section 6654 for each of the

years in issue in docket No. 6280-95.



FI NDI NGS OF FACT
Sone of the facts have been stipulated and are so found.
The stipulation of facts is incorporated herein by this
reference. Petitioners John F. and Sarah R Daugharty and
petitioner Faye E. Daugharty all resided in Jacksonville Beach,

Florida, when they filed their petitions in these cases.?

Backagr ound

John and Faye were married on March 20, 1958, in Atlanta,
Georgia. During their marriage, which |asted over 22 years, John
and Faye had three children, one of whomwas a m nor when the
marri age di ssolved in 1981.

Foll owi ng his graduation fromthe University of Georgia in
1958 with a degree in business adm nistration, John was enpl oyed
in credit and financial related capacities and eventually becanme
manager of General Electric Credit Co.'s finance departnent,
where he served until his retirenment.

In or around 1965, John and Faye rel ocated to Jacksonvill e,
Florida. On August 13, 1970, John entered into a contract to
pur chase the Landon I nperial Apartnents for $155,000. Landon
| rperial Apartnments is an 80-unit apartnent conplex |ocated in

Duval County, Florida. The contract provided that the seller

Petitioner Sarah R Daugharty is a party to these
proceedi ngs solely as a consequence of having filed joint returns
wi th petitioner John F. Daugharty.



woul d convey the property subject to an existing nortgage in the
original principal anmount of $700,000. The $155, 000 that John
paid to the seller canme fromhis individual funds. On Septenber
1, 1970, the seller executed a Warranty Deed conveyi ng the
apartnents to John and Faye. The deed stated that the purchasers
were acquiring the property subject to a nortgage from Bi sbee-

Bal dwi n Cor p.

John's and Faye's Divorce

On January 5, 1981, Faye filed a Petition for Dissolution of
Marriage in the Grcuit Court, Fourth Judicial Grcuit, in and
for Duval County, Florida? (case nunber 81-112-CA). On February
3, 1981, Faye's and John's marriage was di ssol ved pursuant to a
Stipulation and Final Judgnment of Dissolution of Marriage
(Stipulation and Final Judgnent). The Stipulation provided, in
rel evant part, as follows:

in order to settle the issues relating to the financial

affairs of the parties as to property rights, alinony,

custody and support of the mnor child of the parties,

and in consideration of these prom ses and of the

mut ual prom ses hereinafter set forth, each party

hereto accepts and w il be bound by the foll ow ng
provi sions * * *

Herei nafter, unless otherw se indicated, we shall refer to
the Circuit Court, Fourth Judicial Crcuit, in and for Duval
County, Florida, as the "Fourth Judicial GCrcuit".
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The ternms of the Stipulation and Final Judgnent essentially
provi ded for the follow ng:

(1) Faye woul d receive custody of the parties' mnor child,
whi |l e John had visitation privileges and was responsi ble for al
the child s expenses.

(2) Faye woul d receive exclusive possession of the parties
home in Jacksonville, Florida, which was to be placed on the
mar ket for sale. John was responsible for nortgage paynents, ad
valoremreal estate taxes, and insurance for up to 1 year while
t he honme was on the market. |If the hone were sold wthin this
period, John and Faye woul d each recei ve one-half of the net
equity therein. Followng the sale, Faye was to receive al
furni shings and furniture.

(3) John would receive from Faye a 2-carat dianond ring.

(4) John was required to nake the paynents on Faye's
autonobile for a 1-year period fromthe date of the agreenent.

(5) The parties' Baynmeadows C ub nmenbership was to be
transferred to Faye's nane.

(6) John would provide Faye with a gasoline credit card, and
he was responsi ble for the paynents thereon for a 6-nonth period

begi nning on the date of the agreenent.



(7) Faye would convey her interest in the Landon | nperi al
Apartnents, by quitclaimdeed, to John.?3

(8) Follow ng the execution of the Final Judgnment, John
woul d pay Faye $1, 000 per nonth for 12 nonths or until such tine
as the jointly owned hone was sol d, whichever was sooner. During
this period, John would make all nortgage paynments due on the
home. After this period, John would pay Faye $2,200 per nonth
for a period of 12 nonths. For each succeeding 12-nonth period,
John's nonthly obligation to Faye would i ncrease by $100 until it
reached $2,500 per nmonth. John would then pay Faye $2,500 per
nmonth for the remainder of her life or until such tinme as she
remarried. These paynents would stop only upon Faye's remarri age
or death. In consideration of the nutual prom ses nmade between
the parties, John bound his estate to nake all paynents required
to be made under the terns of the agreenent.

Pursuant to the Stipulation and Final Judgnent, Faye
executed a Quit-C aim Deed, dated February 3, 1981, conveying her
interest in the Landon Inperial Apartments to John. Beginning in
1981, John paid to Faye the anmounts required under the

Stipul ation and Final Judgnent.

%In a Notice of Proposed Property Taxes fromthe Duval
County Taxing Authorities, prepared in or around Septenber 1980,
t he Landon I nperial Apartments were assessed at a val ue of
$963,700. 1In a financial affidavit titled "John F. Daugharty I
Jacksonville, Florida February 1, 1981", John stated that he had
$700, 000 of equity in the apartnents.



Subsequent Litigation

Subsequent to entry of the Stipulation and Fi nal Judgment,
substantial litigation between John and Faye occurred in the

Florida State courts, extending until June 1991



Case No. 81-112-CA

On Cctober 6, 1981, Faye filed a Mdtion to Set Aside
Property Settlenent Agreenment and to Cancel Deed in the Fourth

Judicial Grcuit, in which she argued:

The Wfe affirmed her agreenent with the terns the
Husband had | aid down because she was afraid of two
possi bl e devel opnents, to-wit: (a) That if she did not
t ake what the Husband was offering she woul d get
nothing or (b) that if the Husband told M. G eene

[ John's attorney] about the bedroom epi sode, M. G eene
m ght tell her Husband about the |aw on adultery which
M. Sulik had told her about and if the Husband found
out about that, he would give her nothing. * * *

Faye requested the court to set aside the Stipulation and Fi nal
Judgnent pursuant to rule 1.540(b) of the Florida Rules of Cvil
Pr ocedur e.
On or about Cctober 22, 1981, John filed a Mdtion to
Dismss. On Decenber 4, 1981, John filed a Suppl enent al
Menmor andum i n Support of Mtion to Dismss, which stated:
The wi fe has assuned the mantel of "shotgunning",
having no facts, no basis, and after having enjoyed the
benefits of a property settlenent agreenent which
| eaves her as a very wealthy woman, after one year when
she nmust part with that which she agreed to do, she now
has the "sour grapes".

John's notion to dismss raised several defenses, including a

failure to allege sufficient grounds for relief pursuant to rule
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1.540(b) of the Florida Rules of Civil Procedure and a failure to
file wwthin a reasonabl e peri od.

On Decenber 8, 1981, the Fourth Judicial Grcuit granted
John's notion to dismss. |In its order, the court did not
el aborate on the reasons for its decision. This order was
affirmed by the District Court of Appeal, First District, State
of Florida (District Court of Appeal), in an unpublished per
curiamopinion filed August 12, 1982.

On or about January 11, 1982, Faye filed a Mtion for
Modi fication and Enforcenent of Final Judgnent, which contended,
anong ot her things, that:

2. The provisions for the Wfe in the Final
Judgnent have proven to be grossly inadequate since the
entry of said Final Judgnent.

3. The Husband's verbal prom ses nade to the Wfe
assuring her of adequate nonies for her support at al
tines, as relied on by the Wfe, have not been
fulfilled.

4. The Husband's inconme, assets and net worth are
now substantially nore than the anount shown by his
Financial Affidavit filed in evidence February 3, 1981.

Included in the relief requested by Faye was an increase in the
mont hly paynents to her, which her notion referred to as alinony.

On or about January 12, 1982, John filed a Motion to Dism ss

in which he argued:
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1. That this Court does not have jurisdiction of
this matter with reference to seeking of a Mdtion for
Modi fication for the foll ow ng reasons:

a. That the Court has lost its jurisdiction
with regard to a Motion for Mdification at the tinme of
the filing of the Notice of Appeal by the Wfe.

b. That the Wfe is attenpting to nodify a
property settlenment agreenent, which is a non-
nmodi fi abl e docunent under the |Iaws of the State of
Fl ori da.

2. That this sane matter was argued in a
previously filed Mdtion for Mdification with reference
to undue influence, the fact the Wfe was unable to
make ends neet on the docunents submtted by her at the
trial, and the Husband submts that the Wfe is now
attenpting to do again what this Court has ruled it had
no jurisdiction to do and that is to appeal a case a
year after a decision has been rendered.

3. That the parties agreed and each was
adequately represented by counsel with regard to the
matters di sposed of in the property settl enent
agreenent, and the Wfe cannot now be heard to conplain
about a lack of consideration as reflected in paragraph
1 of her frivolous notion.

4. That counsel for the Wfe is engaged in total
harassnent of the Husband, requiring that the Husband
secure counsel to defend petitions that are
substantially simlar to ones that had previously been
di sm ssed and are presently on appeal.

5. Allegations such as those contained in
paragraph 3 of "Husband's verbal prom ses" which is
totally contrary to the witten docunent signed by the
parties, is totally fallacious and is inproper
pl eadi ng.

6. That paragraph 4 is a bold-faced all egation,
unsupported by any docunentation, is an inproper
statenent, and is about one year late in com ng.
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On or about February 4, 1982, John filed a "Husband's

Menmor andum i n Support of Mdtion to Dismss", which stated

that the [divorce] agreenment was intended not nerely
for the support of the forner Wfe and the mnor child
of the marriage, but also as a full and conplete
settlenment of the property rights. Were one party
surrenders val uabl e property interests and at the sane
tinme is to receive periodic paynents specified as

al i nrony, such agreenents are not subject to

nodi fication. MIlls v. MIls, 339 So. 2d 681, 684
(Fla. 1st Dist. 1976).

John mai ntained that Faye "fail[ed] to allege the el enents which
woul d constitute a cause of action for nodification of the
property settl enment agreenent between M. and Ms. Daugharty."”
John al so alleged that the court |acked jurisdiction to decide

t he case because the subject matter of Faye's Mtion for

Modi fication and Enforcenent of Final Judgnent was substantially
the same as the subject matter of Faye's appeal, which was
pending at the tinme, fromthe denial of her Mdtion to Set Aside
Property Settlenent Agreenent and to Cancel Deed.

On Cctober 15, 1982, Faye filed an Anended Contenpt Notice
agai nst John, in which she stated that she would apply for an
order adjudging John "in contenpt of Court for violation of the
terms of the Final Judgnent of Dissolution of Marriage * * * by
failing to pay the alinony awarded thereby to FAYE E. DAUGHARTY"

On January 11, 1983, Faye filed a Second Anmended Contenpt Notice
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agai nst John. On that sane date, Faye filed an Anended Moti on
for Mdification and Enforcenent of Final Judgnent.

Inits Order Ruling on Motions, filed April 1, 1983, the
Fourth Judicial Grcuit dismssed Faye's Second Amended Cont enpt
Notice and her Amended Motion for Modification and Enforcenent of
Final Judgnment. The Order stated that

the Wfe's Arended Motion for Mdification and

Enf or cenent of Final Judgnent and the Wfe's Second

Amended Contenpt Notice are unsubstantiated by the

evi dence, and the Husband has paid all that was

required to be paid by himunder the terns of the Final

Judgnent of Dissolution of Marriage.

The District Court of Appeal affirmed this order in an

unpubl i shed per curiamopinion filed February 10, 1984.

Case No. 82-12416-CA

On Cctober 15, 1982, Faye filed a Conplaint in the Fourth
Judicial Grcuit, to set aside the Stipulation and Final Judgnent
pursuant to rule 1.540(b) of the Florida Rules of Gvil
Procedure. In her conplaint, Faye alleged that "Defendant had
perpetrated a fraud upon the Court by the preparation, execution
and filing of a false and fraudulent affidavit which did not
constitute a truthful representation of Defendant's incone,
assets and liabilities". On or about March 21, 1983, John filed
an Answer asserting, anong other things, the defense of res

judicata, since the issues, in his view, were the sane as those
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previously ruled upon in case nunber 81-112-CA.  Accordingly,
John noved for an entry of summary judgnent in his favor.

In an Order on Motions and Partial Sunmary Judgnent, filed
Cct ober 3, 1983, the Fourth Judicial GCrcuit vacated, in part,
the February 3, 1981, Stipulation and Final Judgnment, including
Faye' s conveyance of her interest in the Landon | nperi al
Apartnments.

On January 3, 1984, Faye filed a Mdtion for Tenporary
Alinony and Suit Money. In an Order for Tenporary Alinony, filed
March 8, 1984, the Fourth Judicial Crcuit ordered John to "pay
to the Plaintiff the sumof $1,800.00 on or before March 10,

1984, and a like sum of $1,800.00 on the 10th day of each and
every nmonth thereafter, until further Order of this Court, as and
for tenporary alinony."

On Septenber 26, 1984, the District Court of Appeal reversed
the Fourth Judicial CGrcuit's Cctober 3, 1983, order and remanded
wWth instructions to dismss Faye's conplaint with | eave to
amend, thereby reinstating the Stipulation and Final Judgnent.

See Daugharty v. Daugharty, 456 So. 2d 1271, 1274 (Fla. Dist. C

App. 1984).4 The District Court of Appeal stated:

“'n an Order on Mdtion for Entry of Money Judgnent, filed
June 12, 1985, the Fourth Judicial Crcuit determned all anounts
due Faye pursuant to the Stipulation and Final Judgnent.
Accordingly, the court ordered John to pay Faye $43, 600.
However, the court deducted fromthis total the anmounts al ready
paid by John pursuant to the Fourth Judicial Crcuit's Mar. 8,
(continued. . .)



Because the principles of |aw enunciated in Yohanan [v.
DeClaire, 421 So.2d 551 (Fla. App. 4th Dist. 1982)] and
Brown [v. Brown, 432 So.2d 704 (Fla. App. 3d D st.
1983)], have been di sapproved by our Suprene Court, we
woul d be without authority to affirmthe judgnent in
this case even if we believed that appellee's conplaint
properly alleged the perpetration by the husband of an
extrinsic fraud. Here, as in DeCaire v. Yohanan, the
allegedly false financial affidavit submtted by the
husband was before the court which dissolved the
marriage of the parties, and the husband's financi al
condition was or could have been nmade an issue in that
case. Accordingly, the accuracy of the financial
affidavit could have been questioned in those

proceedi ngs. The appell ee had an opportunity to
guestion the accuracy of the affidavit * * *

* * * * * * *

Here, as in Def aire, the fraud perpetrated by
appellant in connection with the filing of his
financial affidavit, if indeed the affidavit was fal se,
was intrinsic fraud and did not constitute fraud upon
the court.

we conclude that this case nust be remanded to the
trial court with instructions to dismss the wife's
conplaint with leave to file an anmended conpl ai nt
should the wife feel that she can properly and in good
faith all ege m sconduct by attorney Harden or coll usion
bet ween Harden and her husband or her husband's
attorney which prevented her from presenting her case
in the divorce action. Conduct by an attorney which
anopunts to connivance at the defeat of his own client,
or conduct by a party which prevents an opposing party
fromfairly presenting his or her claimor defenses
does constitute fraud on the court. * * * []1d. at
1273-1274] .

On remand, after Faye had filed an anended conpl aint, the

Fourth Judicial Grcuit held a 3-day trial. In its judgnent

4(C...continued)
1984, Order for Tenporary Alinony.
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filed Novenber 4, 1986, the Fourth Judicial Crcuit found, anong

ot her things, that:

The plaintiff, Faye Eubanks Daugharty, has failed
to sustain the burden of proving by the greater weight
of the evidence that:

1. there was any m sconduct by attorney Pau
Harden or col |l usion between Harden and her forner
attorney or her husband's attorney, Thomas G eene,
whi ch prevented her from presenting her case in the
di vorce action

2. there was any conduct on the part of her
former husband which prevented her fromfairly
presenting her claimor defenses in the divorce action;

3. she was so afraid of her forner husband that
she was susceptible to the exercise of an undue
i nfl uence over her and that she was unable to resi st
t he husband's control of her mnd and her will;

4. her fornmer husband exercised any undue
i nfl uence over her in any of the proceedings in the
di ssolution of marriage proceeding;

5. she was prevented by any conduct of her forner
husband or by the conduct of any attorney amounting to
conni vance that woul d defeat her claimor defenses;

6. she was uninfornmed as to the value of any of
the property in the dissolution of marri age proceedi ng
but, quite to the contrary, the evidence concl usively
proved that she provided an item zed list of all of the
property owned by her forner husband to her forner
| awyer, John Sulik, prior to any dissolution of
marri age proceedi ng being instituted;

7. there was any m sconduct on the part of her
di ssolution attorney, Paul Harden * * *
The court denied Faye's request to set aside the Final Judgnent

of Dissolution of Marriage, which incorporated the Stipul ation
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bet ween John and Faye, and rejected Faye's request to vacate the
conveyance of her interest in the Landon |nperial Apartnents.
The District Court of Appeal affirmed the Final Judgnent in an

unpubl i shed per curiam opi nion. See Daugharty v. Daugharty, 547

So. 2d 636 (Fla. Dist. Ct. App. 1989).

Case No. 90-16340-CA

After Faye initiated subsequent litigation involving
essentially the sane subject, the Fourth Judicial Grcuit

enjoined Faye frominstituting further litigation stating:

As set forth above, Ms. Daugharty has repeatedly
instituted litigation agai nst Defendants G eene, Harden
and Daugharty raising the sane allegations of alleged
fraud in each instance. 1In view of the prior
adj udi cations of this Court and of the First District
Court of Appeal, this Court specifically finds and
hol ds that Ms. Daugharty's actions in repeatedly making
t hose sane allegations in nunerous separate conplaints
agai nst those Defendants, individually and/or
collectively, constitute frivolous litigation and an
abuse of the processes of this Court. Accordingly, M.
Daugharty will be, and she hereby is, enjoined from
instituting any further litigation in the Crcuit
Court, Fourth Judicial Grcuit, in and for Duval
County, Florida, against Defendants John F. Daugharty,
1, Thomas H. Geene, and Paul M Harden, individually
or collectively, without first obtaining prior witten
perm ssion fromthis Court.

As of the date of trial in this case, no further proceedi ngs have
been instituted in the Fourth Judicial Crcuit.

Pursuant to the Stipulation and Final Judgnent, John paid to

Faye $30, 000 during each of the years 1988 through 1993, and he



- 18 -

and his current wife, Sarah R Daugharty, deducted these paynents
as alinony on their Federal income tax returns for those years.?®
Faye did not file Federal incone tax returns for the taxable

years 1988 through 1993.

OPI NI ON

The principal issue for decision requires us to determ ne
whet her John's paynents of $30, 000 per year to Faye during the
years 1988 through 1993 were made in discharge of his | ega
obligation to Faye arising out of the marital or famly
rel ationship (hereinafter sonetines referred to as alinony). A
former spouse nust include in gross incone periodic paynents
received as alinony or separate maintenance. Sec. 71(a); Brown

v. Comm ssioner, 50 T.C. 865, 867-868 (1968), affd. 415 F.2d 310

(4th Gr. 1969). On the other hand, paynents which represent a
property settlenent are not taxable to the recipient under

section 71. Yoakumv. Conm ssioner, 82 T.C 128, 134 (1984);

Thonpson v. Conmm ssioner, 50 T.C. 522, 525 (1968). Pursuant to

section 215(a), a taxpayer may deduct anounts paid to a forner

spouse if those paynents are includable in the fornmer spouse's

The record contains copies of cancel ed checks for 1987,
1988, and 1991 through 1993. On nost of these checks, John
inserted the notation "alinony".
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gross incone under section 71. Yoakumv. Comm Sssioner, supra at
134.°6

Thus, if the paynents in the instant case constitute
al i nrony, then Faye nust include these anmounts in incone,’ and
John and Sarah may deduct them pursuant to section 215(a).
Alternatively, if the paynents represent a property settlenent,
t hen Faye need not include these anounts in incone, and John and

Sarah are not entitled to deduct them Respondent has protected

5The provisions of sec. 71(a) applicable to this case
provi ded:

(1) Decree of divorce or separate maintenance. --
If a wwfe is divorced or legally separated from her
husband under a decree of divorce or of separate
mai nt enance, the wfe's gross incone includes periodic
paynments (whether or not nade at regular intervals)
received after such decree in discharge of (or
attributable to property transferred, in trust or
otherwi se, in discharge of) a |l egal obligation which
because of the marital or famly relationship, is
i nposed on or incurred by the husband under the decree
or under a witten instrunment incident to such divorce
or separation.

Secs. 71 and 215 were anended by sec. 422(a) and (b) of the
Deficit Reduction Act of 1984, Pub. L. 98-369, 98 Stat. 795, 797.
The 1984 anendnents apply to divorce or separation instrunments
nmodi fied on or after Jan. 1, 1985, if the nodification provides
that the 1984 anendnents govern. The anmendnents do not apply to
this litigation.

I'n addition to sec. 71(a), sec. 61(a)(8) requires a
taxpayer to include "Alinony and separate mai nt enance paynents”
in gross incone.
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t he Governnent froma potential whipsaw in these cases by taking

i nconsi stent positions in the respective notices of deficiency.

1. Judicial Estoppel

At the outset, Faye contends that we should not nake an
i ndependent determnation in this case as to whether the paynents
in question constitute alinony or a property settlenent.
| nst ead, Faye nai ntains that John is estopped by the doctrines of
judicial estoppel, res judicata, the |law of the case, stare
decisis, and waiver fromarguing that the paynents represent
al inony. Faye asserts that in the Florida State court
[itigation, John argued, and the Florida State courts accepted,
the position that the Stipulation and Final Judgnent was a
property settlenment agreenent. Consequently, Faye contends that
we should find that the paynents in issue constitute nontaxable
paynents received pursuant to a property settl enent.

Judi ci al estoppel focuses on the rel ationship between a
litigant and the courts and seeks to protect the integrity of the
judicial process by preventing a party from successfully

asserting one position before a court and thereafter asserting a
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contradictory position before the sanme or another court when it

isinthat party's interest to do so. Edwards v. Aetna Life Ins.

Co., 690 F.2d 595, 599 (6th Gr. 1982); Huddl eston v.

Comm ssioner, 100 T.C. 17, 26 (1993). Such mani pul ation of the

judicial process has been characterized as "cynical ganmesmanship

* * * to suit an exigency of the nonent", Tel edyne Indus., Inc.

v. NLRB, 911 F.2d 1214, 1218 (6th Cr. 1990); "blow ng hot and

cold", Allen v. Zurich Ins. Co., 667 F.2d 1162, 1167 n.3 (4th

Cr. 1982); and "playing fast and | oose with the courts", Scarano

v. Central RR, 203 F.2d 510, 513 (3d G r. 1953).

| n Huddl eston v. Conmi ssioner, supra at 28-29, this Court

hel d:

the doctrine of judicial estoppel is available in the
Tax Court to be used in appropriate cases * * * to
prevent parties fromtaking positions that are

i nconsi stent with those previously asserted by the
parties and accepted by courts and that would result in
i nappropriate and prejudicial consequences to the
courts. 8

W al so expl ai ned:

Acceptance by a court does not nean that the party
bei ng estopped prevailed in the prior proceeding with

8Federal standards govern the application of judicial
estoppel in Federal court. In Warda v. Conmm ssioner, 15 F. 3d
533, 538 n.4 (6th Gr. 1994), affg. T.C Menp. 1992-43, the Court
of Appeals for the Sixth Circuit explained: "This is because the
doctrine is designed to protect the integrity of judicial
institutions, and because the question (when presented in federal
court) primarily concerns federal interests.”
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regard to the ultimate matter in dispute, but rather
only that a particular position or argunent asserted by
the party in the prior proceeding was accepted by the
court. [ld. at 26; citations omtted.]

See al so Edwards v. Aetna Life Ins. Co., supra at 599. I n

Huddl eston v. Conmm ssioner, supra at 29, we applied judicial

estoppel to prevent the taxpayer from denying that he had
fiduciary authority to act on behalf of a decedent's estate.
This position was conpletely contradictory to the position that
t he taxpayer had taken, and this Court had accepted, in a prior
case.

Judi ci al estoppel nmust be applied with caution in order "to
avoi d i npinging on the truth-seeking function of the court
because the doctrine precludes a contradictory position w thout

examning the truth of either statenent."” Teledyne Indus., Inc.

v. NLRB, supra at 1218; see also Allen v. Zurich Ins. Co., supra

at 1166; Fazi v. Conm ssioner, 105 T.C 436, 445-446 (1995). As

a result, before applying judicial estoppel, courts not only
require that a party have asserted an inconsistent position in an
earlier proceeding, but also that the court in the earlier

proceedi ng accepted that position. United States v. CI.T.

Constr., Inc., 944 F.2d 253, 258-259 (5th Cr. 1991); Edwards v.

Aetna Life Ins. Co., supra at 599; Huddl eston v. Commi SSi oner,
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supra at 27.° Judicial estoppel is a doctrine adopted to protect
the courts, and we possess discretion in invoking it. Fazi v.

Conmi ssi oner, supra at 446; see also In re Cassidy, 892 F.2d 637,

642 (7th CGr. 1990).

Thus, in the instant case, we nust determ ne: (1) Wether
John mai ntai ned before the Florida State courts that the
provision of the Stipulation and Final Judgnent requiring himto
pay $2,500 per nonth was a property settlenent under Florida |aw,
and, if so, (2) whether this position was accepted by the State
courts in their rulings. Unless both requirenents are satisfied,
Faye's argunent nust fail.

In his motion to dismss, filed in the Fourth Judici al
Circuit on or about January 12, 1982, John stated that "the Wfe
is attenpting to nodify a property settlenment agreenent, which is

a non-nodi fi abl e docunent under the |laws of the State of

°ln Edwards v. Aetna Life Ins. Co., 690 F.2d 595, 599 (6th
Cr. 1982), the Court of Appeals for the Sixth Grcuit stated:

Absent judicial acceptance of the inconsistent
position, application of the rule is unwarranted
because no risk of inconsistent results exists. Thus,
the integrity of the judicial process is unaffected,
the perception that either the first or the second
court was msled is not present. [Ctations omtted.]

See also Teledyne Indus., Inc. v. NLRB, 911 F.2d 1214, 1218 (6th
Cr. 1990).
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Florida."' In his nenmorandum filed February 4, 1982, John

ar gued

John

that the [divorce] agreenment was intended not nerely
for the support of the forner Wfe and the mnor child
of the marriage, but also as a full and conplete
settlenment of the property rights. Were one party
surrenders val uabl e property interests and at the sane
tinme is to receive periodic paynents specified as

al i nrony, such agreenents are not subject to

nodi fication. MIlls v. MIls, 339 So. 2d 681, 684
(Fla. 1st Dist. 1976).

contends that his position in the Florida courts is not

inconsistent wwth his current position that the part of the

di vorce agreenent calling for periodic paynents is alinony.

Thi s

9The rel evant Florida divorce statute, as it existed at
of the parties' divorce on Feb. 3, 1981, provided:

61.14. Modification of support, maintenance, or
al i nrony agreenents or judgnents

(1) Wen the parties have entered into * * * an
agreenent for paynents for, or instead of, support,
mai nt enance, or alinony, whether in connection with a
proceedi ng for dissolution or separate nai ntenance or
with any voluntary property settlement, * * * and the
ci rcunstances or the financial ability of either party
has changed * * *, either party may apply to the
circuit court of the circuit in which the parties, or
either of them resided at the date of the execution of
the agreenent or reside at the date of the application,
or in which the agreenent was executed or in which the
order was rendered, for a judgnent decreasing or
i ncreasi ng the anount of support, nmaintenance, or
al i nrony, and the court has jurisdiction to nake orders
as equity requires * * * [Fla. Stat. Ann. sec. 61.14
(West 1985)].

Ve

t he

statute has since been anended. See Fla. Stat. Ann. sec.
61.14 (West Supp. 1997).
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agree. John's position in the Florida courts was not that there
were no support provisions in the agreenent; rather, John nmade a
| egal argunent that the agreenment was nonnodi fi abl e because it
cont ai ned support provisions and a conpl ete disposition of
property rights.

Regar dl ess of how we construe John's argunent in support of
his notion to dismss, the application of judicial estoppel for
whi ch Faye argues al so depends upon whether the Florida courts
ruled that the Stipulation and Final Judgnent, including the
portion referring to the nonthly paynents to Faye, constituted a
settlenment of property rights. John contends, anong ot her
things, that the Florida courts never nmade a ruling favorable to
John on that position.* Resolution of this issue requires a
t horough review of the Florida State court litigation.

We begin with Faye's Cctober 6, 1981, Mdition to Set Aside
Property Settl enment Agreenent and to Cancel Deed, which requested
relief pursuant to rule 1.540(b) of the Florida Rules of Cvil
Procedure. This rule allows a party to obtain relief froma

final judgnent for fraud, m srepresentation, or other m sconduct

1John al so argues that it is "entirely possible that, while
the periodic paynents may not be alinony for purposes of 5 F. S A
8§ 61.14, they still are for purposes of IRC 88 71 and 215. * * *
It may well be that state and Federal |aw definitions of alinony
are sinply different.” John therefore maintains that the
doctrine of judicial estoppel would not apply, since his position
inthe Florida State courts would not necessarily be inconsistent
with the one he has asserted here. Gven our resolution of the
case, we need not address this contention.
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of an adverse party. Faye's notion presents her allegations of

m sconduct on the part of John. John's notion to dism ss and
menor andum i n support thereof discuss the requirenents inposed by
rule 1.540 of the Florida Rules of Cvil Procedure and set forth
John's various argunents as to why Faye failed to satisfy these
requi renments. The Fourth Judicial Crcuit filed an order on
Decenber 8, 1981, which stated only that John's notion to dism ss
was granted, while Faye's notion to set aside property settl enent
agreenent was denied. The District Court of Appeal affirmed in
an unpubl i shed per curiam opi nion.

In his January 12, 1982, Mdtion to Dismss, filed in
response to Faye's January 11, 1982, Mdtion for Mdification and
Enf orcenent of Final Judgnment, John asserted that the parties'
agreenent constituted a nonnodi fiable property settl enent
agreenent under Florida |law. Nevertheless, the relevant portion
of the Fourth Judicial Crcuit's April 1, 1983, Order Ruling on
Motions sinply stated:

the Wfe's Arended Motion for Mdification and

Enf or cenent of Final Judgnment and the Wfe's Second

Amended Contenpt Notice are unsubstantiated by the

evi dence, and the Husband has paid all that was

required to be paid by himunder the terns of the Final
Judgnent of Dissolution of Marriage. [Enphasis added.]

The District Court of Appeal affirmed in an unpublished per

curiam opi ni on.



- 27 -

W do not find in the above statenent of the Fourth Judici al

Crcuit an acceptance of John's argunent that the Stipulation and

Fi nal Judgment constituted a nonnodifiable property settl enment
agreenent. |Indeed, the reference to Faye's failure of proof
suggests ot herwi se. Mdreover, we note that the court did not
have to make such a finding in order to deci de agai nst Faye.
John had presented various other argunents that appear to have
been the basis for the court's action.

In her conplaint in case nunber 82-12416-CA, filed Cctober
15, 1982, Faye again attenpted to set aside the Stipulation and
Fi nal Judgnment pursuant to rule 1.540(b) of the Florida Rules of
Cvil Procedure for fraud upon the court. In her conplaint, Faye
mai nt ai ned that John's financial affidavit, filed in connection
with the parties' divorce agreenent, was fraudulent in that it
understated John's assets. John's answer asserted, anong ot her
t hings, that Faye's conplaint had failed to state a cause of
action upon which relief could be granted, and the issues had
previ ously been ruled upon by the Fourth Judicial Crcuit in case
nunber 81-112-CA

Al t hough the Fourth Judicial Crcuit granted summary
judgnent for Faye and vacated nost of the parties' Stipulation
and Final Judgnent, including Faye's conveyance of her interest
in the Landon Inperial Apartnents, the District Court of Appea

reversed this decision. See Daugharty v. Daugharty, 456 So. 2d
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at 1274. The District Court of Appeal found that Faye had failed
to plead or prove the perpetration by John of the sort of
extrinsic fraud which could be denom nated fraud upon the court
and warrant the vacation of the Stipulation and Final Judgnent.
Id. at 1272. In its opinion, the court did nmake one reference to
the Stipulation and Final Judgnent as a "property settl enent
agreenent”. See id. at 1272. However, we decline to hold, on
the basis of a single reference, that the court found that the
Stipulation and Final Judgnent, including the nonthly paynents,
represented a property settlenent agreenent under Florida | aw

I nstead, the court's opinion focuses, and ultimtely turns upon,
the insufficiency of Faye's pleadings with respect to an

al l egation of fraud upon the court. See id. at 1273-1274.

On remand, the Fourth Judicial Crcuit, after 3 days of
testi nony and evi dence, concluded that Faye had failed to carry
her burden of proof with respect to any type of extrinsic fraud,
whi ch woul d be sufficient to warrant vacation of the Stipulation
and Final Judgnent. The District Court of Appeal affirmed in an
unpubl i shed, per curiam opi nion.

Fol |l owi ng our review of the rulings made by the Florida
State courts wth respect to this litigation, we have not found
an acceptance by any of these courts that the Stipulation and
Fi nal Judgnent, including the portion requiring John to pay

$2,500 per nmonth to Faye, constituted a property settlenent
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agreenent under Florida law. Courts nust invoke judici al
estoppel with caution and only after it is clear that an earlier
court accepted the position in question.!'? See Fazi v.

Comm ssioner, 105 T.C at 445-446. Consequently, we nust make

our own independent determ nation as to whether the paynents in

guestion constitute alinony or a property settlenent.

2. Alinony/Property Settl enent

The question we mnmust decide is whether the $2,500 per nonth
paynments by John to Faye were nmade "because of the famly or
marital relationship in recognition of the general obligation to
support". Sec. 1.71-1(b)(4), Incone Tax Regs. The requirenent
that the paynments be made in discharge of a | egal obligation
i nposed because of the famly or marital relationship neans that

t he paynents nust be in the nature of support rather than a

2For simlar reasons, we also reject Faye's renmining
argunments that John should be precluded fromasserting that the
paynments at issue represent alinony. Res judicata, for instance,
enconpasses both claimand i ssue preclusion. See Henm ngs v.
Comm ssioner, 104 T.C 221, 231 (1995). The doctrine of claim
preclusion prevents a party fromasserting a claimthat has been,
or should have been, the subject of prior litigation. 1d. Issue
precl usion prevents a party fromrelitigating an issue that the
party previously litigated unsuccessfully in a different action.
Blanton v. Comm ssioner, 94 T.C 491, 494-495 (1990). Since we
have found that the Florida courts did not nake a determ nation
as to whether the Stipulation and Final Judgnent represented a
property settlenment agreenent, res judicata is inapplicable. The
doctrine of the law of the case is simlarly inapplicable in this
context. See Quern v. Jordan, 440 U. S. 332, 347 n. 18 (1979)
("The doctrine of |aw of the case cones into play only with
respect to issues previously determned.").
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property settlenment. Beard v. Conmm ssioner, 77 T.C 1275, 1283

(1981); Bishop v. Conm ssioner, 55 T.C. 720, 724-725 (1971).

This issue is a factual one and requires an exam nation of al

t he surrounding facts and circunstances. W.ight v. Conm SsSioner,

62 T.C. 377, 389 (1974), affd. 543 F.2d 593 (7th Cr. 1976).
Factors which indicate that the paynents are in the nature
of a property settlenent are: (1) The parties in their agreenent
(or the court in its decree) intended the paynents to effect a
division of their assets; (2) the recipient surrendered val uabl e
property rights in exchange for the paynents; (3) the paynents
are fixed in anbunt and not subject to contingencies, such as the
remarriage or death of the recipient; (4) the paynents are
secured; (5) the amount of the paynents plus the other property
awarded to the recipient equals approximately one-half of the
property accunul ated by the parties during nmarriage; (6) the
needs of the recipient were not taken into consideration in
determ ning the amount of the paynents; and (7) a separate
provi sion for support was provided el sewhere in the decree or

agreenent. Benedict v. Comm ssioner, 82 T.C. 573, 577-578

(1984); Beard v. Conm ssioner, supra at 1284-1285.

In the instant case, nost of the above factors indicate that
the paynents were in the nature of support rather than a property
settlenment. First, the paynents are subject to two

contingencies. The Stipulation and Final Judgnment provided that
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John's nonthly paynments to Faye woul d term nate upon her

remarri age or death. Paynents received pursuant to a property
settlenment generally are not subject to contingencies and do not
term nate upon the death of the payee. Instead, the obligation

to pay is generally "absolute.” See McConbs v. Conm ssioner, 397

F.2d 4, 8 (10th Gr. 1968), affg. T.C. Menp. 1967-124.

Simlarly, Florida |law provides that a property settl enent
agreenent represents a final division of property, which is not
subject to nodification absent proof of fraud, duress, deceit,
coercion, or overreaching by the other party. See, e.g., Baker
v. Baker, 394 So. 2d 465, 466 (Fla. Dist. C. App. 1981); Zedeck
v. Zedeck, 334 So. 2d 87, 88 (Fla. Dist. C. App. 1976).

Second, nothing in the Stipulation and the Final Judgnment
stated that John's obligation to make the requisite paynents was
secured by any of his assets. The absence of this factor is a
further indication that the paynents were intended for Faye's

support. Benedict v. Conm ssioner, supra at 578; Beard v.

Conmi ssi oner, supra at 1285.

Third, there is no credible evidence that the anmobunt of the
paynments plus the other property awarded to Faye pursuant to the
Stipulation and Final Judgnment equals approxi mately one-half of
the property accunul ated by the parties during marriage. In

addition, given the manner in which the paynents in issue were
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structured, we have no way of know ng their eventual total
anmount .

Fourth, there was no other provision in the settlenent that
provi ded for Faye's support other than m nor provisions for the
period during which the marital hone was to be sol d.

In Beard v. Conmi ssioner, supra at 1285, we stated that a

failure to satisfy one or nore of the factors articulated therein
may tend to indicate that the paynents in question are nore in
the nature of a support allowance. In the instant case, four of
these factors strongly indicate that the paynents were in the
nature of support. Most inportant is the fact that John's
obligation to nake paynents to Faye is not absolute but, rather,
will term nate upon Faye's remarriage or death. As a result, we
find that the paynents in issue were made for Faye’ s support in
di scharge of John’s legal obligation arising out of the famly or
marital relationship.®® Therefore, Faye nust include in her

gross incone the anounts received, and John and Sarah are

BQur analysis regarding the remaining factors listed in
Beard v. Commi ssioner, 77 T.C 1275, 1284-1285 (1981), also

supports our conclusion. Item (1) (whether the parties intended
the paynents to effect a division of assets) favors John’s
position. 1In addition to John’s testinony on this point, we note

that Faye’'s State court pleadings indicate her belief that the
paynments shoul d be commensurate with her needs and John’s ability
to pay. As to item(2), we believe that the evidence regarding
whet her Faye relinqui shed any property rights in exchange for the
$2, 500 per nmonth paynments is inconclusive. As to item(6), the
evi dence indicates that Faye's needs were a consideration in
determ ning the anount of the paynents. (Faye had been married
22 years and had no other nmeans of support.)
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entitled to a deduction for the anounts paid. Secs. 71(a),

215(a).

3. Additions to Tax

Respondent determ ned that Faye is liable for an addition to
tax under section 6651(a)(1l) for 1988 through 1993. Section
6651(a) (1) inposes an addition to tax upon a taxpayer who fails
to file atinely Federal incone tax return, unless the taxpayer
denonstrates that the failure to file is due to "reasonabl e cause

and not due to wllful neglect”. Sec. 6651(a)(1l); United States

v. Boyle, 469 U S. 241, 245 (1985); Jackson v. Comm ssioner, 864

F.2d 1521, 1527 (10th G r. 1989), affg. 86 T.C 492 (1986). Faye
did not file returns during the years in issue, and the paynents
from John represented the only incone she received during those
years. On brief, respondent argues that Faye consistently took
the position in the Florida State courts that the amounts in
gquestion constituted nodifiable alinony paynents, and, therefore,
she was required to report these anounts on Federal incone tax
returns for these years.

At trial, Faye's attorney in the Florida State court
proceedi ngs testified that he advised Faye after several of the
rulings by the Florida State courts had been delivered that the
nmont hl y paynments she was receiving fromJohn constituted

nont axabl e property settlenment paynents. Faye's attorney has
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practiced law in Florida for over 47 years. It is well settled
t hat reasonable reliance on the advice of an attorney my
constitute reasonable cause for failure to file a tinely return.

United States v. Boyle, supra at 250; Estate of La Meres v.

Commi ssioner, 98 T.C. 294, 314 (1992). W find that Faye's

reliance on her attorney's advice provided her with reasonabl e
cause for her failure to file incone tax returns for the years in
issue. As aresult, we hold that Faye is not |iable for the
additions to tax under section 6651(a).

Respondent al so determ ned that Faye is liable for an
addition to tax for failure to pay estimted tax under section
6654(a) for each of the years in issue. Unless one of the
statutory exenptions applies, inposition of this addition to tax
is mandatory where prepaynents of tax, either through w thhol ding
or by making estimated quarterly tax paynents during the course
of the year, do not equal the percentage of total liability

requi red under the statute. Sec. 6654(a); N edringhaus v.

Comm ssioner, 99 T.C. 202, 222 (1992). This section has no

exception for reasonabl e cause and lack of willful neglect.

Estate of Ruben v. Comm ssioner, 33 T.C 1071, 1072 (1960);

Kraner v. Conm ssioner, T.C Menop. 1996-513. Faye has not

denonstrated that any of the statutory exenptions apply. Thus,

we sustain respondent's determ nation.
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Deci sion will be entered for

petitioners in docket No. 6023-95.

Deci sion will be entered

for respondent in docket No. 6280-95,

except that petitioner is not liable for

the additions to tax under sec.

6651(a)(1).




