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MVEMORANDUM OPI NI ON

VELLS, Judge: The instant case is before the Court on the
parties’ cross-notions for partial summary judgnment pursuant to

Rul e 121.! Respondent determ ned a deficiency of $1,321,250 and

1Unl ess ot herw se indicated, section references are to the
(continued. . .)
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a penalty pursuant to section 6662(h) of $528,500 with respect to
petitioners’ 2003 tax year. The issues we nust decide are: (1)
Wet her the appraisal report regarding the donation of a
conservation easenent on historic residential property was a
“qualified appraisal” within the nmeani ng of section 1.170A-
13(c)(3), Inconme Tax Regs.; (2) whether petitioners attached a
fully conpl eted apprai sal summary of the appraisal report to
their return, as required by section 1.170A-13(c)(2)(i)(B)

| ncone Tax Regs.; (3) whether the purported transfer of unused
devel opnent rights on the property was a valid transfer
permtting petitioners to deduct the donation of the devel opnent
rights pursuant to section 170(a) or whether the conservation
easenent otherw se restricted the use of the devel opnent rights;
and (4) whether the donation of the conservati on easenent was
granted in perpetuity, as required for a qualified conservation
contribution pursuant to section 170(h).

Backgr ound

The facts set forth bel ow are based upon exam nati on of the
pl eadi ngs, novi ng papers, responses, and attachnents.
Petitioners are husband and wife (hereinafter referred to
individually as M. Friedberg and Ms. Mdss) who resided in New

York at the tinme they filed their petition.

Y(...continued)
| nternal Revenue Code of 1986, as anended, and Rul e references
are to the Tax Court Rules of Practice and Procedure.



The Subject Property

During 2002, M. Friedberg purchased a six-story residential
t ownhouse in New York City on East 71st Street between Park
Avenue and Lexi ngton Avenue (the subject property) for
$9, 400, 000. The subject property has never been subject to a
nortgage during the tine M. Friedberg has owed it. After M.
Fri edberg purchased the subject property, petitioners paid
approximately $4 million to extensively renovate it. M. Mss is
an interior designer, and after the renovation, House and Garden
magazi ne published an article featuring her work on the subject
property.

The subject property is in Manhattan’ s Upper East Side
Historic District. It was constructed during 1884 in the Queen
Anne style. On Cctober 15, 2003, the National Park Service
determ ned that the subject property “contributes to the
significance of the * * * [Upper East Side Hi storic District] and
is a ‘certified historic structure’ for a charitable contribution
for conservation purposes in accordance wth the Tax Treat nent
Ext ensi on Act of 1980.” The subject property is not on a corner
|l ot and is adjacent to two other properties on the sanme bl ock of
East 71st Street. Because of the length of the lot, it also
abuts two properties on Lexington Avenue to the east and one
property on East 70th Street to the south. Al of those

properties are also within the Upper East Side Hi storic District.



Solicitation From NAT

During 2003, the National Architectural Trust? (NAT)
contacted M. Friedberg to ask himto donate an easenent on the
subj ect property. M. Friedberg net wwth Sean Zal ka (M. Zal ka),
a representative from NAT, to discuss donating a facade easenent.
After the meeting, M. Zalka sent M. Friedberg an email in which
he wote:

Per our conversation, attached please find the follow ng
materials for your review

1. Arevised profile of your estimted tax benefit, show ng
the additional tax benefits available for the extingui shnent
of the devel opnent rights on the site. The sheet |abel ed
‘Devel opnment Rights Retained” shows your estinated tax
benefits using our standard easenent docunent. According to
my cal cul ations, your total tax deduction would increase to
$3.5 mllion from$1.43 nmillion

2. Additional |language for insertion into our standard
easenent docunent to extinguish the devel opnent rights. Al
or a portion of the devel opnent rights may be extingui shed.

As we di scussed, the extinguishnment of all or a portion of
the additional devel opnent rights on a property such as
yours (located within a 9 FAR zoning district) would provide
an additional tax deduction of 100% of the val ue of those
devel opnment rights. Recent appraisals of devel opment rights
in the Upper East Side Historic District have come in at
$150 to $170 per square foot. Wth an estinmated 13, 800
square feet of devel opnent rights, you would receive an
addi ti onal tax deduction of $2,070,000 (at $150 PSF).

2The National Architectural Trust has since changed its nane
to “Trust for Architectural Easenents”.
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Per zoning regul ations, you have the right to develop a
bui | di ng of 20, 700 square feet on the above referenced site.
However, local |andmark regulations strictly limt your
ability to do so. Although this footage is currently
undevel opabl e given the location of the property within a

| andmark district, the IRS all ows these deductions based on
the perpetuity of the easenent versus the |ocal |andmark
restrictions, which are entirely discretionary and can be
changed at any tinme (although this is highly unlikely).

We are currently working wth a nunber of property owners to
structure deductions of this kind. In order to substantiate
t hese deductions, we recommend the use of a particular

apprai ser based in Pittsburgh who is the nost highly
respected in the specialty field of |ost devel opnent rights
apprai sals. He would charge approxi mtely $16, 000 for a
property of this kind (versus $2,500 for a standard
appraisal). W would also need a zoning consultant to
determ ne the exact anount of devel opnent rights that
currently exist on the site.

Please let me know if you are interested in taking advant age
of this aspect of our program

M. Zal ka attached a spreadsheet to his email that provided an
estimate of the tax savings available to M. Friedberg should he
decide to donate to NAT the facade easenent and devel opnent

rights for the subject property. M. Zalka s spreadsheet read as

foll ows:
THE NATI ONAL ARCH TECTURAL TRUST
Profile of Estinated Tax Benefit?
134 East 71st Street (Devel opnent Rights Extingui shed)
Esti mat ed Fair Market Val ue $ 13,000, 000

Conservation Easenent Val ue (11% of FMW)?2 $ 1,430,000

Esti mat ed Devel opnent Ri ghts Val ue $ 2,070,000
(See Devel opnent Rights Analysis Wrksheet)

Total Estimated Gross Tax Deduction $ 3,500,000
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Tax- Deducti bl e Cash Donati ons $ 350, 000
(10% of G oss Tax Deducti on)

Appr ai sal $ 16, 000

Lender Subordination Fee (if applicable)

Total Estimated Tax-Deductible Costs $ 366, 000

Total Estimated Charitable Contri bution $ 3,866,000
Tax Deducti on

Total Estimted Federal, State and City $ 1,643,050
| ncone Tax Savi ngs (42.5% Tax Bracket)

Total Estimated Cash Savi ngs $ 1,277,050

For illustrative purposes only. Please consult your tax

advi sor.

2Actual figure determ ned by appraisal, typically 11% of FW
for conparabl e properties.

After reviewing NAT's materials, M. Friedberg decided to donate
to NAT a facade easenent and all the devel opnent rights
associated wth the subject property.

M. Ehrmann’s Apprai sal Report

M. Friedberg followed NAT s reconmmendati on and engaged
M chael Ehrmann (M. Ehrmann) of Jefferson & Lee Appraisals,
Inc., based in Pittsburgh, to appraise the subject property.
M. Friedberg paid $16,000 to Jefferson & Lee Appraisals, Inc.
for the appraisal. M. Ehrmann visited the subject property and
conducted an inspection during Novenmber 2003. M. Ehrnmann
prepared an appraisal report at sone tinme after he had inspected
the subject property. The appraisal report states that the “as
of ” date was variously Cctober 5, 2003; Novenber 13, 2003; or

Novenber 15, 2003. M. Ehrmann signed, but did not date, the
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“certification of value” on page 3 of the appraisal report. The
cover letter acconpanying the report is dated both Decenber 5 and
Decenber 15, 2003, but M. Ehrmann did not sign or date the cover
letter. The appraisal report includes the address for M.
Ehrmann’s firm Jefferson & Lee Appraisals, Inc., and it lists
the address of the subject property.

The appraisal report states that it “has been prepared for
tax purposes, in order to determne the |oss of value due to a
facade easenent to be donated on the subject property.” The
apprai sal report includes a nunber of pages of background on the
econom c, social, cultural, environnental, and political forces
that influence property values in New York City. Wth regard to
the effect of political forces, including |local zoning |aws, on
property val ues, M. Ehrmann wr ot e:

Property val ues are influenced by governnent, political
and | egal actions which effect [sic] the market forces of
supply and demand. * * * The extent and nature of | ocal
zoni ng, building and health codes are also contributing
factors to land use as it [sic] affects the value of real
estate. National, state and local fiscal policies affect
property val ues and special |egislation such as rent control
| aws, statutory redenption | aws, forns of ownership,
homest ead exenption | aws, environnental |egislation and
| egi slation affecting nortgage | ending institutions may
i nfluence general property val ues.

On the basis of the lot’s location in an ROX zoning district,

permtting a “floor area ratio”® (FAR) of 9.0 for residential

3New York City’s Zoning Resol ution provides the follow ng
definition for “floor area ratio”:
(continued. . .)
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property, M. Ehrmann cal cul ated that the | ot had a maxi mum
devel opnent potential of 20,786.94 square feet, approximately
13, 731 square feet of which was unused.* M. Ehrnmann w ot e:

Al t hough the underlying zoning would permt expansion
of the subject property up to the nmaxi mum devel opnent
potential, | believe that the New York Cty Landmarks
Preservati on Conm ssion, which has authority over the Upper
East Side Historical [sic] District, would bl ock such an
expansi on. However, the subject owner clearly has the right
to transfer/see [sic] these devel opnent rights for use on
nei ghboring bl ocks wwthin the Historical D strict.
Furthernore, | believe that devel opnents utilizing
Transf erabl e Devel opnent R ghts (TDR) would [be] feasible in
this area, particularly along Lexington Avenue.

New York statutes define transfer of devel opnent rights
(TDR) as “the process by which devel opnment rights are
transferred fromone lot, parcel, or area of land in a
sending district to another lot, parcel, or area of land in
one or nore receiving districts.” * * *

I n many TDR prograns, the zoning provisions applicable
to the sending district are anended to reduce the density at
whi ch | and can be developed. Wiile losing their right to
develop their properties at the fornmerly permtted
densities, property owners in the sending district are
awar ded devel opnment rights. These devel opnent rights are

3(...continued)

“Floor area ratio” is the total floor area on a zoning |ot,
divided by the lot area of that zoning lot. If two or nore
bui |l di ngs are | ocated on the sane zoning lot, the floor area
ratio is the sumof their floor areas divided by the |ot
area. (For exanple, a zoning lot of 10,000 square feet with
a buil ding containing 20,000 square feet of floor area has a
floor area ratio of 2.0, and a zoning | ot of 20,000 square
feet with two buildings containing a total of 40,000 square
feet of floor area also has a floor area ratio of 2.0).

New York, N.Y., Zoning Resolution sec. 12-10 (2011).

“‘Respondent accepts those nunbers as accurate for purposes
of these notions.
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regarded as severable fromthe | and ownershi p and
transferable by their owners. * * *

The appraisal report then describes different aspects of
transferabl e devel opnent rights prograns in general, w thout any
reference to the particular programinplenmented in New York City.
M. Ehrmann found that the “sal es conpari son approach” was
the nost appropriate valuation nmethod for estimating the market
val ue of the subject property before and after the donation. He
wote: “In the follow ng sections of this report, | have
estimated the market val ue of the subject property both before
and after donation of the proposed easenent utilizing the Sal es
Conpari son Approach to value.” M. Ehrmann used the follow ng

sales to estimate the before val ue of the subject property:

Square Price Per Adj usted Historic

Dat e Addr ess Sale Price Feet Square Foot $/Sg Ft District?
4/ 15/ 03 36 East 67th St $9, 750,000 16,235 $1,216.51 $1,655.80 Yes
3/ 26/ 03 631 Park Ave 9, 650, 000 5, 143 1, 876. 34 1,778. 20 Yes
1/ 17/ 03 151 East 72d St 8, 187, 500 5, 885 1, 391. 25 1, 701. 13 No
1/ 15/ 03 123 East 73d St 10, 250, 000 8, 625 1, 188. 41 1, 775. 24 Yes
8/ 26/ 02 54 East 92d St 9, 000, 000 4,320 2,083. 33 2,595.79 No
6/ 17/ 02 10 East 87th St 8, 200, 000 8, 791 932. 77 1, 609. 16 No
5/ 6/ 02 46 East 69th St 10, 250, 000 8, 500 1, 205. 88 1, 755. 77 Yes
2/ 16/ 02 20 East 73d St 17, 000, 000 9, 345 1, 819. 15 2,281.21 Yes
2/ 14/ 02 10 East 75th St 8, 250, 000 8, 930 923. 85 1,527. 13 Yes

M . Ehrmann adjusted those sale prices to take into account

di fferences between those properties and the subject property due
to the followng factors: Tinme of sale; |ocation; condition of
the property; size; and whether the property included a finished
basenent. Although the properties were subject to different

zoning, M. Ehrmann did not nake any adjustnents because, he
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wote: “I do not believe that the varying zones have an i npact
on subject value.” After making all of his adjustnents, M.

Ehr mann averaged the adjusted prices and arrived at $1, 853. 27 per
square foot, which he rounded to $1, 855 and used as his estinmate
for the value of the subject property as of the appraisal date.
On the basis of the subject property’s gross floor area of 7,056
square feet, M. Ehrmann estimted that the subject property’s
total value was $13, 090, 000.

In addition to estimating the subject property’s fair market
val ue, M. Ehrmann sought to apprai se the devel opnment rights that
“could be transferred to a nearby property s [sic] as TDRs.” To
do so, he identified five transfers involving devel opment rights
on the east side of Manhattan. Three of the five transfers
i nvol ved the sale of devel opnent rights by thensel ves; the other
two involved the sale of an entire tract that included
devel opment rights previously acquired. M. Ehrmann cal cul at ed
the price per FAR foot for each of the sales and then averaged
those figures to reach an average of $154.40 per FAR foot. He
t hen consi dered sone general categories of adjustnents, including
tinme, location, size, zoning, and historic restrictions. Wth
regard to historic restrictions, he wote:

The subject is part of the Upper East Side Historic

District, wwth significant historic restrictions. None of

the previous inprovenents on the conparable sites had a

simlar status. Furthernore, there do not appear to be

historically protected properties in the i nmediate
vicinities of the TDR conparables. As discussed previously,
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the subject TDRs can only be utilized in alimted
geographic area near the site. However, the TDRs
transferred to the conparable properties do not appear to
have had the sanme restriction

| believe that the restrictions on the subject TDRs
make these devel opnent rights sonmewhat | ess val uabl e than
the apparently unrestricted rights purchased in the
conpar abl e transacti ons.
M. Ehrmann’s comrents reflect the fact that none of the other
sal es he considered was in a historic district. The average
price per FAR foot of the conparable sales reported by M.
Ehr mann was $154.40. However, M. Ehrmann estimated that the
val ue of the unused devel opnent rights on the subject property
was $170 per FAR foot. He explained his reasoning as foll ows:

| have identified five adjustnent factors applicable to

the TDR conparables. Three of the factors -- tine,

| ocation, and size of the TDR -- support upward adjustnents
of a nunmber of the conparable unit prices. The two other
factors -- zoning and landmark limtations -- support

downward adjustnents of all of the conparable unit prices.
TDR transactions are conplex. | have not nade specific

adj ustnrents of each conparable for each adjustnent factor
di scussed above. However, based on the overall adjustnents,
| estimate that the value of the TDRs on the subject
property as of $170.00 per FAR foot.

M. Ehrmann cal cul ated that the total value of the unused

devel opnent rights associated wth the subject property was

$2, 335,000. He then added that value to his before estimate of

t he val ue of the subject property to arrive at a total value for

t he subj ect property of $15, 425, 000.

The second hal f of the appraisal report provides an estimate

of the value of the subject property after the facade easenent.
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In an introduction, M. Ehrmann expl ained that there are several
reasons property values are negatively affected by facade
easenents. One of the factors he listed was “the | oss of the
right to develop the property up to the maxi numdensity all owed
under the subject zone.” Oher factors included potentially
i ncreased mai ntenance costs, loss of flexibility in changing
exterior design, and the inability of future owners to use the
tax advantages from an easenent contribution. M. Ehrmann noted:
The best neasure of the inpact of these el enents on
property values is the market place [sic]. | have been able
to identify a nunber of exanples of the inpact of easenents
on properties in both New Ol eans and Washington, two cities
where facade easenents have been nost actively used.
M. Ehrmann provi ded six exanpl es of sal es of eased properties in
Washi ngton, D.C., during the m d-1980s and two exanpl es of
transactions invol ving eased properties in New Ol eans during the
m d- 1990s.
M . Ehrmann constructed the followng table to sumrarize his

research on conparabl e sales involving facade easenents:

Property # Easenent Loss

27. 9%
18. 3%
8. 9%
18. 6%
22.5%
8%
30-40% i ncrease in renovati on costs
11+%

O~NOOOUITRWN B

The average facade “easenent |oss” of the six sales of eased

properties (i.e., properties 1 through 6, the Washi ngton, D.C.
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sales) was 17.4 percent. However, M. Ehrmann estimated that the
facade easenent on the subject property decreased its value by 11
percent. He provided the follow ng analysis to explain his
reasoni ng:

The conparabl e data shows estimated | osses ranging from
8%to 27.9% The residential properties had | osses
ranging from8%to 22.5% Mst of the exanples that | have
identified took place during the 1980s, when the facade
easenent prograns in both Washi ngton and New O'| eans were
relatively new. Conparables #7 and #8 are based on recent
mar ket devel opnent s.

The subject property is a residential dwelling in
excel l ent condition and degree of finish. Based on the
conparabl e data, with particul ar enphasis on Eased Property
#8, | estimate that [the] facade easenment will result in a
| oss of value of 11% of the value of the actual subject
i nprovenent before donation of the easenent.

On the basis of his estimate of 11 percent, M. Ehrmann

cal cul ated that the facade easenent woul d reduce the value of the
subj ect property by $1, 439, 000, which he rounded to $1, 440, 000.
He stated that, after the easenment, the unused devel opnment rights
woul d have no value. He therefore estimated that the “after”

val ue of the subject property was $11, 650, 000. M. Ehrnmann
concluded that the loss in value due to the facade easenent was

$3, 775, 000. °

That figure reflects the value of both the facade easenent
and t he devel opnent rights, but M. Ehrmann stated that it
represented “the estimted market value of the |oss due to the
easenent .”



The Donati on

On Decenber 3, 2003, M. Friedberg executed a Conservation
Deed of Easenent (conservation deed). The conservation deed
provided, in part:
.

The Grantor does hereby grant and convey to the G antee, TO
HAVE AND TO HOLD, an easenent in gross, in perpetuity, in
on, and to the Property, Building and to the Facade, being a
Sceni c, Open Space and Architectural Facade Conservation
Easenent on the Property, with the follow ng rights:

A.  Wthout the express witten consent of the G antee,

whi ch consent may be w thheld, conditioned or delayed in the
sol e and absolute discretion of the Gantee, the G antor

w Il not undertake nor suffer nor permt to be undertaken

Wi th respect to that part of the Facade visible fromthe
street-level on the opposite side of 134 E. 71st Street:

1. any alteration, construction or renodeling of

exi sting i nprovenents on the Property, or the placenent
t hereon or on the Building of signs or markers, that
woul d materially alter or change the appearance of the
Facade,;

2. the exterior extension of existing inprovenents on
the Property or the erection of any new or additional

i nprovenents on the property or in the open space above
or the erection of any new or additional inprovenents
on the Property or in the open space above or
surroundi ng the existing inprovenents except for,
subject to the consent of the G antee which consent
will not be unreasonably w thheld, the erection of new
i nprovenents, including an architecturally consistent
Facade, to replace existing inprovenents which have
been wholly or partially destroyed (e.g., by fire); or

3. the painting or cleaning of the Facade in a manner
inconpatible with the protection and preservation of
t he Facade * * *.

* * * * * * *
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D. Gantor hereby agrees that the follow ng acts or uses
are expressly forbidden in, on, over, or under the Property,
except as otherw se conditioned or permtted in witing by
Grantee: there shall be no use, exercise or transfer by
Grantor or Grantee of devel opnent rights fromor to the
Property, any portion thereof or derived fromany portion
thereof. For the purposes hereof, the term “devel opnent
rights” includes, without limtation, any and all rights,
however designated, now or hereafter associated with the
Property or any other property that may be used, pursuant to
applicable zoning I aws or other governnental |aws or

regul ations to conpute permtted size, height, bulk or
nunber of structures, devel opnent density, lot yield, or any
simlar devel opnment variable on or pertaining to the
Property or any other property. Both parties hereto
recogni ze and agree that, subject to all other conditions of
this Easenent, all current and future devel opnment rights
have been donated to the G antee for the purposes of forever
(1) renmoving such rights fromthe Property, (ii)

extingui shing such rights, and (iii) further preventing the
transfer or use of such rights.

* * * * * * *

| V.

A.  This easenent is binding not only upon G antor but also
upon its successors, heirs and assigns and all other
successors in interest to the Gantor, and shall continue as
a servitude running in perpetuity with the land. This
easenent shall survive any termnation of the Grantor’s or
the Grantee’s existence. The rights of the G antee under
this instrunent shall run for the benefit of and may be
exercised by its successors and assigns, or by its designees
duly authorized in a deed of easenent.

B. Gantor covenants that it will not transfer, assign or
ot herwi se convey its rights under this conservation easenent
except to another “qualified organization” described in
Section 170(h)(3) of the Internal Revenue Code of 1986 and
controlling Treasury regul ations, and G antee further agrees
that it will not transfer this easenent unless the
transferee first agrees to continue to carry out the
conservation purposes for which the easenent was creat ed,
provi ded, however, that nothing herein contained shall be
construed to limt the Gantee’s right to give its consent
(e.g., to changes in the Facade) or to abandon sone or al

of its rights hereunder.
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C. In the event this easenent is ever extinguished, whether
t hrough condemati on, judicial decree or otherw se, Gantor
agrees on behalf of itself, its heirs, successors and
assigns, that Grantee, or its successors or assigns, wll be
entitled to receive upon the subsequent sal e, exchange or

i nvoluntary conversion of the Property, a portion of the
proceeds from such sal e, exchange or conversion equal to the
sane proportion that the value of the initial easenent
donation bore to the entire value of the property at the
tinme of donation as estimated by a state |icensed appraiser,
unl ess controlling state | aw provides that the Gantor is
entitled to the full proceeds in such situations, wthout
regard to the easenent. G antee agrees to use any proceeds
so realized in a manner consistent with the conservation

pur poses of the original contribution.

The conservation deed was the only agreenent between M.
Friedberg and NAT. The conservati on deed was recorded with the
New York City Departnent of Finance, Ofice of the Gty Register.

By letter dated Decenber 17, 2003, NAT acknow edged M.
Friedberg’s gift of a conservation easenent on the subject
property. That letter certified that no goods or services were
received by M. Friedberg in exchange for his gift.

Procedural History

Petitioners tinely filed their joint 2003 Federal incone tax
return. They deducted $3, 775,000 for the donation of the facade
easenent and devel opnent rights on the subject property.
Petitioners appended Form 8283, Noncash Charitable Contributions,
signed by M. Ehrmann and by the president of NAT. It described
t he subject property by providing its address, and it descri bed
the condition of the subject property as “Hi storic Facade

Conservation Easenent”. Petitioners did not provide information
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on the Form 8283 about the date they acquired the subject
property, how they acquired it, or their cost or adjusted basis
in the subject property. The Form 8283 did not nention the
donation of the devel opnent rights. The date of appraisal
provi ded on the Form 8283 was Novenber 15, 2003. Petitioners
al so attached to their tax return a copy of M. Ehrmann’s
apprai sal report.

On or about January 23, 2009, respondent mailed to
petitioners’ |ast known address a statutory notice of deficiency.
Petitioners tinely filed their petition with this Court on Apri
20, 2009.

Di scussi on

Rul e 121(a) provides that either party may nove for sunmmary
judgnent upon all or any part of the legal issues in controversy.
Full or partial sunmary judgnment nay be granted only if no
genui ne issue exists as to any material fact and the issues
presented by the notion may be decided as a matter of law.  See

Rul e 121(b); Sundstrand Corp. v. Conm ssioner, 98 T.C. 518, 520

(1992), affd. 17 F.3d 965 (7th Cr. 1994). As explained bel ow,
we conclude that we are able to resol ve sone of the issues
presented on the basis of the undisputed facts contained in the

parties’ noving papers, including the attachnments thereto.
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VWhet her the Appraisal Report Was a “Qualified Appraisal”

Section 170(a)(1) allows taxpayers to deduct charitable
contributions only if those contributions are verified under
regul ati ons prescribed by the Secretary. Those regul ations
requi re that a taxpayer claimng a noncash charitable
contribution of nore than $5,000: (1) Cbtain a qualified
apprai sal of the property contributed; (2) attach a fully
conpl eted apprai sal summary (i.e., Form8283) to the tax return
on which the deduction is clained; and (3) naintain records
pertaining to the clainmed contribution in accordance with section
1. 170A-13(b)(2)(ii), Income Tax Regs. Sec. 170A-13(c)(2), Incone
Tax Regs. To constitute a qualified appraisal, the regul ations
requi re, anong ot her things, that an apprai sal be made not
earlier than 60 days before the date of contribution of the
apprai sed property nor later than the due date of the tax return
on which a deduction is first clained;, be prepared, signed, and
dated by a qualified appraiser; and include the follow ng
i nformati on:

(A) A description of the property in sufficient detai
for a person who is not generally famliar with the type of
property to ascertain that the property that was appraised

is the property that was (or will be) contri buted;

(B) In the case of tangible property, the physical
condition of the property;

(C© The date (or expected date) of contribution to the
donee;
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(D) The terns of any agreenent or understanding
entered into (or expected to be entered into) by or on
behal f of the donor or donee that relates to the use, sale,
or other disposition of the property contributed, * * *

* * * * * * *

(E) The nane, address, and * * * jidentifying nunber of
the qualified appraiser; and, if the qualified appraiser is
acting in his or her capacity as * * * an enpl oyee of any
person * * *_ the nane, address, and taxpayer identification
nunmber * * * of the * * * person who enpl oys or engages the
qual i fied appraiser;

(F) The qualifications of the qualified appraiser who
signs the appraisal, including the appraiser’s background,
experience, education, and nenbership, if any, in
pr of essi onal apprai sal associ ati ons;

(G A statenent that the appraisal was prepared for
i ncone tax purposes;

(H The date (or dates) on which the property was
appr ai sed;

(I') The appraised fair market value (within the
meani ng of 8§ 1.170A-1(c)(2)) of the property on the date (or
expected date) of contribution;

(J) The method of valuation used to determne the fair
mar ket val ue, such as the incone approach, the market-data
approach, and the repl acenent-cost-| ess-depreciation
approach; and

(K)y The specific basis for the valuation, such as
speci fic conparabl e sal es transactions or statistical
sanpling, including a justification for using sanpling and
an expl anation of the sanpling procedure enpl oyed.

Sec. 1.170A-13(c)(3)(ii), Income Tax Regs. Those regul ations
were promul gated in response to Congress’ nandate in the Deficit
Reduction Act of 1984 (DEFRA), Pub. L. 98-369, sec. 155, 98 Stat.

691. As we explained in Hewitt v. Conm ssioner, 109 T.C. 258,

265 (1997), affd. wi thout published opinion 166 F.3d 332 (4th
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Cr. 1998), the primary purpose of DEFRA section 155 was to
“provi de a nechani sm wher eby respondent woul d obtain sufficient
return information in support of the clainmed val uation of
charitable contributions of property to enable respondent to deal
nore effectively wwth the preval ent use of overval uations.”

Respondent contends that M. Ehrmann’s apprai sal report
fails to nmeet the requirenents of section 1.170A-13(c)(3)(ii) (0O
(H, (1), (J), and (K), Inconme Tax Regs. Wth respect to
subdivision (ii)(C, (H, and (1), respondent contends that the
apprai sal report is not a qualified apprai sal because it does not
contain the date of the contribution, is anbiguous as to the date
t he subject property was apprai sed, and does not val ue the
subj ect property as of the date it was actually contri but ed.
Petitioners contend that, although the appraisal report contains
typographical errors with regard to dates, those errors are m nor
and the report substantially conplies with subdivision(ii)(C,
(H, and (I) of section 1.170A-13(c)(3), Incone Tax Regs.

Petitioners rely on our holding in Bond v. Conm ssioner, 100 T.C.

32, 41 (1993), in which we concluded that because the reporting
requi renents of section 1.170A-13, Inconme Tax Regs., did not
“relate to the substance or essence of whether or not a
charitable contribution was actually nade” and because the
taxpayers had satisfied all the elenents required to establish

t he “substance or essence” of their contribution, the taxpayers
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were entitled to the deduction clai mned because they had
“substantially conplied” with the requirenents of the
regul ati ons.

Simlarly, in the instant case, the errors regarding the
date of the appraisal report do not relate to the substance or
essence of the contribution. Rather, the requirenents relating

the proper dating of the appraisal and contribution are nore

procedural. See Bond v. Conm ssioner, supra at 41; Dunavant v.

Comm ssi oner, 63 T.C. 316, 319-320 (1974) (noting that

nonadherence to requirenents that are “procedural and therefore
directory” may sonetinmes be excused). Although there may be
cases in which the failure to neet those requirenents woul d be
significant, the instant case is not such a case. W are
persuaded that the discrepancies were nerely typographical errors
and that the report was conpleted within the 60-day period before
the date of contribution, as required by section 1.170A-
13(c)(3)(ii1)(A, Incone Tax Regs. Accordingly, we conclude that
t he appraisal report substantially conplies with the requirenments
of subdivision (ii)(C, (H, and (1).

Addi tional ly, respondent contends that the appraisal report
does not neet the requirenents of subdivision (ii)(J) and (K)
because it fails to include the nmethod and the specific basis for
val ui ng the facade easenent and the devel opnent rights. In

general, the anobunt allowed as a charitable contribution
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deduction is the fair market value of the contributed property.
Sec. 1.170A-1(c)(1), Inconme Tax Regs. The fair market value of a
property is the price at which it would change hands between a
willing buyer and a willing seller, neither being under any
conpul sion to buy or sell and both having reasonabl e know edge of
relevant facts. Sec. 1.170A-1(c)(2), Inconme Tax Regs. Because
no established market exists for determ ning the fair market

val ue of an easenent, the “before and after” approach has often
been applied to determne the fair market values of restrictive
easenents with respect to which charitable contribution

deductions have been clained. See, e.g., Hilborn v.

Commi ssioner, 85 T.C. 677 (1985); Sinmmons v. Conm ssioner, T.C

Meno. 2009-208, affd. 646 F.3d 6 (D.C. Cr. 2011); Giffin v.

Comm ssioner, T.C Meno. 1989-130, affd. 911 F.2d 1124 (5th G

1990). The before and after nethod operates by taking the
di fference between the value of the property imedi ately before
the contribution and the value of the property imediately after.

Hi | born v. Comm ssioner, supra at 689. An apprai ser may use the

conpar abl e sal es net hod, or another accepted nethod, to estimate
t he before and after values. 1d.

An apprai ser using the conparabl e sales nethod, also known
as the market-data approach, |ocates sales of properties that
meet three criteria: (1) The properties thenselves are simlar

to the property being appraised; (2) the sales are arnmis-length
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transactions; and (3) the sales have occurred within a reasonabl e

time of the valuation date. Wl fsen Land & Cattle Co. V.

Comm ssioner, 72 T.C. 1, 19 (1979). Because no two sales and no

two properties are ever identical, the appraiser then considers
aspects of the conparable transactions, such as tinme, size of the
property, or other significant features, and makes appropriate
adj ustnents for each to approximate the qualities of the property

bei ng apprai sed. Estate of Spruill v. Conm ssioner, 88 T.C

1197, 1229 n.24 (1987); Wlfsen Land & Cattle Co. V.

Comm ssi oner, supra at 19. Although the Court has accepted the

use of the conparable sales nethod, we recognize that it, |ike
all valuation techniques, is far froman exact science. Wlfsen

Land & Cattle Co. v. Conm ssioner, supra at 19.

The “before” value of the property considers the highest and
best use of the property before its restriction by the easenent.

Hil born v. Conmi ssioner, supra at 689. If different fromthe

current use, a proposed highest and best use requires “cl oseness
intime” and “reasonabl e probability”. [1d. The highest and best
use takes into account existing zoning or historic preservation
laws that restrict the property’s devel opnent potential even

W thout a preservation easenent. Simmons v. Conmi SSioner, supra.

We have held that an explanation of the val uation nethod
used and the specific basis for the apprai sed value are essenti al

because “‘* Wt hout any reasoned analysis, * * * [the appraiser’s]
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report is useless.”” Friedman v. Conmm ssioner, T.C Meno. 2010-

45 (quoting Jacobson v. Conm ssioner, T.C Meno. 1999-401);

Schei del man v. Comm ssioner, T.C. Meno. 2010-151, on appeal (2d

Cr., Sept. 2, 2010, Dec. 30, 2010).

Petitioners contend that M. Ehrmann used the conparabl e
sales nmethod to estimate the val ue of the subject property before
and after M. Friedberg donated the facade easenent and the
devel opnent rights to NAT. Indeed, M. Ehrmann stated in his
apprai sal report that he was applying the “Sal es Conparison
Approach”. For purposes of the instant notions, respondent does
not contest the nethod M. Ehrmann used to arrive at the “before”
val ue for the subject property, nor does respondent contest that
val ue.® Rather, respondent contends that M. Ehrmann failed to
properly apply the conparable sales nethod to val uing the subject
property after the facade easenent, and respondent contends that
M. Ehrmann failed to apply any acceptable nmethod to val uing the
devel opnent rights. W wll first consider respondent’s
contention with respect to the facade easenent.

A. Appr ai si ng t he Facade Easenent

M. Ehrmann’s nmethod for using conparable sales to estimte

the before value of the subject property offers a textbook

’Respondent does not contest the “before” value M. Ehrnmann
esti mated usi ng conparabl e sal es, but respondent does contest M.
Ehr mann’ s apprai sal of the devel opnent rights and his addition of
that value to the “before” value. See infra pp. 36-54.
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exanpl e of how the conparabl e sal es nethod works. He |ocated
nine sales of simlar properties that were close to the subject
property in both tine and geography. He made a series of
adjustnments to the sale price of each property and expl ained in
detail his rationale for making those adjustnments. Finally,
after making the adjustnents, he averaged the prices per square
foot for all of the properties and used that average price per
square foot to estimte the market value of the subject property
before M. Friedberg donated the easenent.

In contrast to his before valuation, M. Ehrmann’s approach
to val uing the subject property after the easenent donation
di verged significantly fromthe accepted conparabl e sal es nethod.
To properly apply the conparabl e sal es nmethod, M. Ehrmann should
have | ocated sales of simlar properties in New York City with
facade easenents, made appropriate adjustnents, and then used the
average prices of those sales to estinmate the after val ue of the
subj ect property. However, w thout explanation, M. Ehrmann
el ected to use sales of eased properties in Washington, D.C., and
transactions related to eased properties in New Ol eans to
estimate the percentage dimnution in value associated with
facade easenents in general. M. Ehrmann then used the
percentage dimnution he purported to derive fromthose
transactions and nultiplied it by his estinmted before val ue of

t he subject property to estimate the loss in val ue associ ated
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with the facade easenent. That approach is not consistent with
t he conparabl e sales nethod M. Ehrmann cl ai mred he was appl yi ng.

Not only did M. Ehrmann not actually use the conparable
sal es nethod or any other nethod the Court has sanctioned, but he
also failed to consistently apply a single nethod to his
estimates of percentage di mnution, and the various nethods he
used were unreasonable. To reasonably apply the nethod M.

Ehr mann appeared to use, to which we will hereinafter refer as
t he percentage di m nuti on nethod, M. Ehrmann woul d have needed
to apply the conparable sales nethod to each of the Washi ngton,
D.C., and New Ol eans properties he considered. Instead, he
appl i ed a hodgepodge of approaches, nost of which were

unr easonabl e.

The first Washington, D.C., property M. Ehrmann consi dered
was a m xed-use building with a gallery and two rental units. It
was purchased in 1982 for $350, 000, underwent $80, 000 of
i nprovenents, and was resold in Septenber 1984 for $330,000. M.
Ehrmann’ s estimate, which was based on the anount invested in the
property and on a survey showing that sale prices in the Dupont
Circl e nei ghborhood appreciated by a total of 6.5 percent during
the period from 1981 to 1984, indicated that the easenent
decreased the property’'s value by 27.9 percent.

M. Ehrmann did not explain how the $80,000 was used to

i nprove the property, nor why it was appropriate to sinply add
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$80,000 to the price of the property to estimte what it would
have been worth wi thout the easenent. Wthout such an
explanation, it was unreasonable for M. Ehrmann to assune that
t he $80, 000 i ncreased, dollar for dollar, the value of the
property.’ NMoreover, it was unreasonable for M. Ehrmann to
apply a 6.5-percent appreciation to the property on the grounds
that the properties in the nei ghborhood appreciated by that
anount over the course of 3 years, given that the owner held the
property for only 2 years.

The second Washington, D.C., property was a residenti al
building with two rental units that was sold during July 1985 for
$237,000, or $69.71 per square foot. On the basis of the sale of
a simlar property on the same block for $85.29 per square foot
during July 1984, M. Ehrmann estimated that the easenent reduced
the property’s value by 18.3 percent.

M. Ehrmann’s nmethod of estimating the percentage di m nution
with regard to the second property can best be described as a
very abbrevi ated conparabl e sal es nethod. He found one ot her
property that he considered simlar, nmade no adjustnents to the

price of that property, and sinply assuned that the eased

I't is conceivable that the $80, 000 coul d have increased the
val ue of the property by nore than $80,000, that it could have
increased it by less than that amount, or that it could even have
decreased the value of the property. For instance, the owner
coul d have spent $80, 000 painting and decorating the house in a
manner peculiar to his own aesthetic tastes but displeasing to
nost buyers.
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property woul d have sold for the sanme price absent the easenent.
In contrast, the acceptabl e conparable sales nethod requires the
exam nation of nmultiple simlar properties and correspondi ng

adj ust nents, acconpani ed by explanations. See Wlfsen Land &

Cattle Co. v. Commissioner, 72 T.C. at 109. M. Ehrnmann’s

shortcut was an unreasonabl e approach to estimating the
percentage di m nution of the eased property’ s val ue.

The third Washington, D.C., property M. Ehrmann consi dered
was an owner-occupied hone with a rental unit in the basenent
that sold for $610, 000 during Decenber 1986. The sale price
included 3 nonths of free rent for the seller. Pursuant to the
terms of an agreenent with the buyer, the seller reduced the sale
price and clainmed the tax deduction for a facade easenent on the
house donated at about the sane tine as the sale. According to
an appraisal of the property as of Decenber 1986, the easenent
reduced the value of the property by 8.9 percent.

Wth regard to the third property, M. Ehrmann relied
entirely upon anot her appraisal, about which nothing is set forth
in his report. Wthout information regarding that appraiser’s
met hods, experience, etc., it is inpossible to reviewthe
reasonabl eness of the conclusion reached in that appraisal. W
assune, therefore, that it was unreasonable for M. Ehrmann to
rely on that appraisal as an estimate of the percentage

dimnution attri butable to the facade easenent.
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M. Ehrmann’s fourth Washington, D.C., property was a
single-fam |y house that sold for $215, 000 during March 1985.
On the basis of the sale for $255,000 of a slightly |arger but
ot herw se “al nost identical” home on the sane bl ock at around the
same tinme, M. Ehrmann estimted that the easenent decreased the
val ue of the property by 18.6 percent.?®

The approach M. Ehrmann used to estimate the percentage
dimnution in value of his fourth Washington, D.C., property is
simlar to the approach used with the second. It is unreliable
for the sane reasons we set forth above and for an additional
reason: he did not make any attenpt to adjust the sale price of
t he conparable property to reflect the fact that the eased
property was small er.

The fifth Washington, D.C., property was a two-unit, owner-

occupi ed property sold for $127,400 during July 1985. Solely

8t is unclear how M. Ehrmann arrived at 18.6 percent. A
reduction from $255, 000 to $215, 000 represents a decrease in
val ue of 15.7 percent. According to M. Ehrmann’s report, the
$255, 000 hormre was “slightly larger” than the home with the
easenent, which would presumably require a reduction in the sale
price of $255,000 by sonme anount to reflect the fact that the
eased hone, being smaller, would have sold for |less than the
$255, 000 honme even without an easenent. M. Ehrmann did not
appear to nmake any such adjustnent; any adjustnent nmade woul d
have corresponded to a decrease in value of |less than 15.7
percent. W suspect that M. Ehrmann actually divided $40, 000
(i.e., the difference between the $255,000 sale and the $215, 000
sal e) by $215,000 to arrive at his figure of 18.6 percent. That
calculation was an error. \Wen cal cul ating the percentage
reduction in value, the nunmerator should be the anmpbunt of the
reducti on and the denom nator should be the “before” val ue, not
the “after” val ue.
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upon the basis of the original asking price of $159, 000, M.
Ehrmann estinated that the easenment reduced the property’s val ue
by 22.5 percent.?®

To reach his estimate of the percentage dimnution in the
value of the fifth property, M. Ehrmann made anot her
unr easonabl e assunption: that the asking price for the house was
an accurate estimate of the value of the property before the
easenent. We see no reason to believe that an asking price is an
accurate neasure of the value of a house, and M. Ehrmann has
provi ded no reason to believe it was.

M. Ehrmann’s sixth Washington, D.C., property was a single-
famly home with a separate English basenent apartnent that sold
during July 1985 for $155,000, or $55.75 per square foot. Five
ot her properties were sold on neighboring bl ocks during the sanme
period for $58.16 to $120.40 per square foot. After naking
unexpl ai ned adjustnents for “degree of finish and tine of sale”,
M . Ehrmann concl uded that “the data supports at |east an 8% oss
in value” due to the easenent.

M. Ehrmann’s nethod for estimating the percentage
dimnution in the value of the sixth property was the only nethod

that resenbl ed any reasonabl e nethod for estimating such a val ue.

°Even if we accept M. Ehrmann’s logic, the reduction in
value is only 19.9 percent, not 22.5 percent. M. Ehrmann again
erred by dividing the reduction in value by the “after” val ue of
the property instead of the “before” val ue.
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However, it was also fl awed because M. Ehrmann provi ded no
expl anation for how he nade adjustnents to account for
differences in degree of finish and tine of sale. Gven that the
property was sold during 1985, it would have been very difficult
for M. Ehrmann to have made reasonabl e adjustnents for the
differences in finish between nei ghboring properties since such
adj ustnrents woul d probably have been little better than
guesswor k.

The two other transactions M. Ehrmann consi dered were
nonsal e transactions on properties in New Oleans. M. Ehrmann
reported that desi gn changes mandat ed because of an easenent on
one residential property increased renovation costs by 35 to 40
percent. The easenent on that property was granted during 1996,
but M. Ehrmann’s report provided no date for the renovation.

The second New Ol eans transaction was the settlenment of a
lawsuit filed by the 1994 purchasers of a property alleging that
the sellers failed to disclose the existence of the facade
easenent. The case was settled out of court, and M. Ehrmann was
not able to discover the exact anmpbunt of the settlenent.

However, he wote that it “reportedly” exceeded 11 percent of the
purchase price of the property. M. Ehrmann did not disclose the
source from which he obtained the approxi mate anount of the

settl enent.
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Because they were not sales, the transactions involving
eased properties in New Orleans provide little insight about the
effect of facade easenents on the sales of eased properties.

Even setting aside the problens with M. Ehrmann’s esti mates
of the percentage dimnution in value for each of the above
properties, the problens with his approach are manifold. M.

Ehr mann provi ded no explanation for his conclusion that the
properties in Washington, D.C., and New Ol eans were conparabl e
to the subject property in New York City. Indeed, those
properties were very different. Most of the properties in
Washi ngton, D.C., included at |east one rental unit, and one of
the properties was even a nultiunit rental property with a
gallery on the first floor. M. Ehrmann hinself discounted the
utility of that property when, because it was a nonresidenti al
property, he excluded it fromhis cal culation of the average

di m nution. He provided no information about the facade
easenents to which the other properties were subject despite the
fact that the provisions of such easenents, dependi ng upon how
restrictive they were, mght have resulted in different after
val ues.

Additionally, M. Ehrmann failed to provide any rationale
for conparing properties fromcities other than New York Cty.
| ndeed, his use of properties fromcities other than New York

City appears inconsistent wwth reasoning from his apprai sal
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report, where he wote that property values are influenced by
| ocal governnent actions and that the “extent and nature of |ocal
zoni ng, building and health codes are also contributing factors
to * * * the value of real estate.”

Simlarly, the appraisal report provides no indication of
why M. Ehrmann thought it appropriate to consider sales fromthe
m d-1980s in his valuation of a donation made during 2003. M.
Ehrmann hi nsel f cast doubt on the val ue of using sales fromthe
m d- 1980s when he pl aced nore enphasis on the New Ol eans
transactions fromthe m d-1990s because, as he expl ai ned, those
transactions “are based on recent market devel opnents.”

Accordingly, even if M. Ehrmann’s percentage di m nution
met hod had been a reasonable neans to estimate the after val ue of
t he subject property, M. Ehrmann’s application of that nethod
was so riddled with errors and unreasonabl e assunptions as to
make his estimate of the subject property s after val ue
wort hl ess. Moreover, even M. Ehrmann’s percentage di m nution
nmet hod, accepted at face val ue, does not substantiate the 11-
percent dimnution in value that his report concl uded was
appropriate to apply to the subject property. As noted above,

t he average percentage dimnution for the six sale properties was
17.4 percent, not 11 percent.
M . Ehrmann chose to place “particul ar enphasis” on the

ei ghth property instead of basing his estimated percentage
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dimnution on the average of all the properties he had
consi dered. However, the percentage di m nution he reached for
his eighth property (a New Ol eans property) was not even based
on the sale of an eased property. Instead, it was based on the
settlenment anmount stemmng froma lawsuit filed by a purchaser
agai nst a seller because the seller had not disclosed the
exi stence of a facade easenent on the sale property. M. Ehrmann
provi ded no expl anati on of why he consi dered the anmount of the
settlenment to accurately establish how nuch the easenent had
affected the value of the property, and we find such an
assunpti on unreasonabl e.® Wrse, M. Ehrnmann was not even sure
about the actual amount of the settlenent. Instead, he wote
that it “reportedly” exceeded 11 percent of the purchase price.
In other words, it appears that M. Ehrmann’s estimate for

the effect of a facade easenent granted during 2003 on the val ue

G ven that the suit was brought after the purchasers had
begun to renovate the home, had been enjoined from conducting
t hose renovations by the hol der of the easenent, and had
subsequent|ly reached an agreenent with the easenent hol der to
conplete nodified renovations, it is likely that the settlenent
anount al so took into account damages to the purchaser resulting
fromthat suit, fromincreased costs of required changes to the
renovation work, and from any contract clainms that may have
arisen frombeing forced to change renovation plans. Suffice it
to say that the purchaser’s clains probably were consi derably
nore conplex than sinply the dimnution in value of the property
resulting fromthe easenent. Mreover, even if the purchaser’s
clains had been related only to the dimnution in value, there is
no reason to believe that the settlenent anount woul d have been
an accurate indication of how nmuch the easenent affected the
val ue of the property.
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of the subject property in New York City was actually based upon
a runor about a settlenent agreenent reached during the m d-1990s
of alawsuit filed against a seller for failing to disclose the
exi stence of a facade easenent on a property in New Ol eans.

Petitioners contend that the very inclusion of conparable
sal es, regardl ess of how reasonabl e the use of those conparable
sal es was, indicates conpliance with the regulatory requirenents
of a qualified appraisal. W disagree. Nothing in M. Ehrmann’s
report supports his conclusion about the after val ue of the
subj ect property. Indeed, it appears that M. Ehrmann arrived at
11 percent, the percentage of fair market value that NAT had told
M. Friedberg was typical for facade easenents, in spite of his
research on conparabl e sal es and not because of it. W note that
we previously have held that the nechanical application of a
percentage dimnution to the fair market val ue before donation of
a facade easenent does not constitute a nethod of valuation as
contenpl at ed under section 1.170A-13(c)(3)(ii), Inconme Tax Regs.

See Scheidel man v. Conmi ssioner, T.C. Menp. 2010-151; see al so

1982 East, LLC v. Comm ssioner, T.C. Meno. 2011-84. W simlarly

conclude that M. Ehrmann’s appraisal report was not a qualified

appraisal with respect to its valuation of the facade easenent.
Unli ke the requirenents of section 1.170A-13(c)(3)(ii)(C

(H, and (I), Inconme Tax Regs., the requirenents of subdivision

(1i1)(J) and (K) do relate to the substance or essence of the
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contribution and the substantial conpliance doctrine therefore

does not apply. See Scheidelman v. Comm ssioner, supra. As we

explained in Scheidelman: “the |lack of a recogni zed net hodol ogy

or specific basis for the calculated after-donation value is too
significant for us to ignore under the guise of substanti al
conpliance.” 1d. Accordingly, because petitioners did not
submt a qualified appraisal, they are not entitled to the

cl ai med deduction for the facade easenent. See Hewtt V.

Commi ssioner, 109 T.C. 258 (1997); Scheidelman v. Conmm ssioner,

supra.

B. Apprai sing the Devel opnent Ri ghts

We now consi der whether M. Ehrmann’s appraisal report
constituted a qualified appraisal with respect to the devel opnent
rights. W begin by exam ning the nature of the devel opnent
rights in issue.

1. Transferring Devel opnent Rights in New York Cty

The transferability of the devel opment rights in issue in
the instant case is governed by New York City’'s Zoni ng

Resol ution.! Pursuant to the Zoning Resolution, ot owners are

1The concept of devel opnent rights stens fromrestrictions
on the use of “air rights”, the rights to construct a building on
top of the owner’s land. Air rights are rooted in the bundl e of
rights associated with | and ownership. The New York Court of
Appeal s has expl ained the concept of air rights as foll ows:

[Alir rights, at the heart of the concept of zoning | ot
merger, have historically been conceived as one of the
(continued. . .)
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not permtted to construct buildings |arger than a certain bulk,
determ ned by nultiplying the lot’s area by the FAR established
for the lot by the Zoning Resolution. New York, N.Y., Zoning
Resol ution sec. 12-10 (2011). For exanple, the owner of a
10, 000-square-foot lot wth an FAR of 10 would not be allowed to
construct a building wwth a floor area of nore than 100, 000
square feet. The Zoning Resolution defines many different zoning
districts, which permt devel opnent in varying degrees. See New
York, N. Y., Zoning Resolution secs. 11-122 (creating zoning
districts), 23-00 to 24-68 (laying out bulk restrictions for
residential districts), 33-00 to 35-63 (laying out bul k

restrictions for cormmercial districts), 43-00 to 43-61 (laying

(... continued)

bundl e of rights associated wth ownership of the | and
rather than with ownership of the structures erected on the
land. Air rights are incident to the owership of the
surface property -- the right of one who owns the land to
utilize the space above it. This right has been recogni zed
as an inherent attribute of the ownership of |and since the
earliest tines as reflected in the maxim “[cujus] est
solum ejus est usque ad coelumet ad inferos” [“toO
whonsoever the soil belongs, he owns also to the sky and to
the depths”].

Macmillan, Inc. v. CF Lex Associates, 437 N E 2d 1134, 1137 (N.Y.
1982) (internal citations omtted). However, the Zoning
Resolution limts the use of those air rights and gives property
owners the limted ability to transfer those air rights. New
York City enacted the original Zoning Resolution during 1916 in
response to concerns about the shadows cast by newly constructed
skyscrapers. See Note, “Devel opnent Ri ghts Transfer in New York
Cty”, 82 Yale L.J. 338 (1972). Because the original height and
setback limtations proved insufficient to constrain crowding
growt h, the Zoni ng Resol uti on was anended during 1961 to
incorporate FAR limtations. See id. at 344-348.
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out bulk restrictions for manufacturing districts). The zoning
designation and attendant devel opnent rights assigned to a parcel
depend on factors such as nei ghborhood character, access to
public transportation, and street wdth. Marcus, “Air Rights in
New York City: TDR, Zoning Lot Merger and the Wl -Consi dered
Pl an”, 50 Brook. L. Rev. 867, 869 (1984).

For the nost part, rights to develop the lots are stationary
and may not be transferred to other lots, but the Zoning
Resol ution provi des several nmeans by which the owner of one | ot
may transfer some of the unused devel opnent rights associ ated
with that ot to another. See New York, N. Y., Zoning Resolution
secs. 12-10 (defining zoning | ot and expl ai ning merged zoni ng
lots), 74-79 (transfer of devel opment rights from | andmark
sites); see also Landis et al., “Transferring Devel opment Rights
in New York City”, NY.L.J., Sept. 29, 2008; Marcus, supra;
Selver & Sillerman, “Transfers of Devel opnent Rights: Wat’'s New
-- And What Is Not”, N Y.L.J., Aug. 24, 2009. The anount of
unused devel opnment rights associated with a given lot is the
di fference between the actual floor area of the building
constructed on the |Iot and the maxi mum fl oor area that woul d be
permtted for that |ot under the Zoning Resol ution.

When New York City' s Zoning Resolution was first anended to
incorporate FAR limtations during 1961, it permtted only one

means of transferring unused devel opnent rights: property owners
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were allowed to transfer those unused devel opnent rights to
adj acent properties on the sane block via a zoning | ot nerger.

Penn Central Transp. Co. v. City of New York, 438 U S. 104, 113-

114 (1978); Marcus, supra at 870-874. During 1968, a new
ordi nance was enacted that gave additional transfer opportunities
to owners of properties that the Landmarks Preservation

Conmi ssi on had desi gnated | andmarks. 2 Penn Central Transp. Co.

v. Cty of New York, supra at 114. Under that ordi nance, unused

devel opnment rights could be transferred fromlandmark sites to
properties across the street or across an intersection. 1d.
During 1969, another anendnment further increased options for
transferring devel opnent rights in certain commerci al
districts.®® |1d. Under the new anendnent, devel opment rights
froma |l andmark could be transferred to any lot in a chain of

contiguous properties under common ownership, as |long as part of

2During 1965, in response to concerns about the destruction
of buildings wth significant historical, architectural, and
cultural value, New York City adopted its Landmarks Preservation
Law. Penn Central Transp. Co. v. Gty of New York, 438 U S. 104,
108- 109 (1978); see N.Y. Gty Admn. Code, ch. 25, sec. 303. The
task of adm nistering the | aw was given to the Landmarks
Preservation Conm ssion. Penn Central Transp. Co. v. Gty of New
York, supra at 110; see New York City Charter ch. 74, sec. 3020.
The Landnmar ks Preservation Conm ssion was given the power to
desi gnate | andmarks, interior |andmarks, and historic districts.
N.Y. Gty Adm n. Code ch. 25, sec. 303(a).

13The 1968 and 1969 anendnents were enacted to ensure that
the owners of Grand Central Term nal would have options to sel
t heir unused devel opnent rights. Penn Central Transp. Co. V.
Cty of New York, supra at 114.
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the chain was contiguous to or across the street fromthe
| andmark site. [d. A chain of commopn ownership could extend
across streets or intersections. [d.; see New York, N. Y., Zoning
Resol ution secs. 74-79 to 74-793.% Aside from special transfer

rights granted to certain districts,?® zoning |lot nergers and

14Zoni ng Resol ution sec. 74-79 provides:

In all districts except Rl, R2, R3, R4 or R5 Districts or Cl
or C2 Districts mapped within such districts, for

devel opments or enlargenents, the City Planning Comm ssion
may permt devel opnent rights to be transferred to adjacent
lots fromlots occupied by | andmark buildings * * *

* * * * * * *

For the purposes of this Section, the term “adjacent |ot”
shall nmean a lot that is contiguous to the | ot occupied by
the I andmark building or other structure or one that is
across a street and opposite to the |ot occupied by the

| andmar k buil ding or other structure, or, in the case of a
corner lot, one that fronts on the sanme street intersection
as the | ot occupied by the |Iandmark building or other
structure. It shall also nean, in the case of |lots |ocated
in C5-3, C5-5, C6-6, C6-7 or C6-9 Districts, a |lot
contiguous or one that is across a street and opposite to
another lot or lots that except for the intervention of
Streets or street intersections, forma series extending to
the | ot occupied by the |andmark buil di ng or other
structure. Al such lots shall be in the same ownership.

Two such special districts are the Special South Street
Seaport District and the Theater Subdistrict. The Special South
Street Seaport District was created during 1972, and it all owed
excess devel opnent rights fromcertain lots in the core of the
district to be transferred to designated “receiving |ots” near
the periphery of the district. Peck Slip Associates, LLCv. Cty
Council of New York, 789 N Y.S.2d 806, 809 (Sup. Ct. 2004); see
New York, N.Y., Zoning Resolution, secs. 91-60 to -69. During
1998, the Zoning Resol ution was anended to authorize the transfer
of devel opnent rights from®“listed theaters” to receiving sites
anywhere within the Theater Subdistrict. Fisher v. Guliani, 720

(continued. . .)
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transfers froml andmarks to adjacent properties |inked by a chain
of common ownership remain the only neans by which property
owners may transfer their unused devel opment rights. See Fisher

v. Guliani, 720 N. Y.S.2d 50, 52 (App. Div. 2001); see also

Kruse, “Constructing the Special Theater Subdistrict: Culture,
Politics, and Economcs in the Creation of Transferable
Devel opnent Rights”, 40 Ub. Law. 95, 115-119 (2008).

2. M. Friedberg's Ability To Transfer the Unused
Devel opnent Ri ghts

The parties disagree about whether M. Friedberg could
transfer the unused devel opnent rights. As we expl ai ned above,
with the exception of properties in a few specially designated
districts, there are only two neans by which a property owner can
transfer unused devel opnent rights: (1) Through a zoning | ot
merger, or (2) through the sale of unused devel opnent rights to a
property linked to that property by a chain of comon ownershi p.
However, the second option is available only to owners of
properties that have been designated | andmarks by the Landmarks
Preservati on Conm ssion. See New York, N Y., Zoning Resol ution
sec. 74-79. Respondent contends that because the subject
property has not been designated a | andmark, M. Friedberg’ s

options for transferring the unused devel opnent rights are

15, .. conti nued)
N.Y.S. 2d 50, 52 (App. Div. 2001); see New York, N. Y., Zoning
Resol uti on sec. 81-744.



- 42 -
limted to the first option. Petitioners do not squarely address
respondent’ s argunent because petitioners failed to identify the
rel evant | aw governing the transfer of devel opment rights in New
York City.

Petitioners prem se their argunments regarding the sale of
their devel opnent rights on the 1989 New York State | aw t hat
authorizes cities to set up transferable devel opnent rights
prograns. See N.Y. Gen. Cty Law sec. 20-f (MKi nney 2003).

That | aw provi des:

2. In addition to existing powers and authorities to
regul ate by planning or zoning including authorization to
provide for transfer of devel opnent rights pursuant to other
enabling law, the legislative body of any city is hereby
enpowered to provide for transfer of devel opment rights
subject to the conditions hereinafter set forth and such
ot her conditions as the city legislative body deens
necessary and appropriate that are consistent with the
pur poses of this section, except that in cities of over one
mllion any transfer of devel opnent rights shall be provided

in the zoning ordinance after adoption by the city planning
comm ssion and board of estimate. * * *

* * * * * * *

4. Nothing in this section shall be construed to
invalidate any provision for the transfer of devel opnent
rights heretofore or hereafter devel oped by any | ocal
| egi sl ative body, or, in the case of cities over one
mllion, by the board of estimate.

ld. As the State |law makes clear, it was not intended to
invalidate or supplant any existing transferabl e devel opnent
rights program |Indeed, the law s only effect is to enable |ocal
governnents to enact transferable devel opnent rights prograns

simlar to the one already adopted by New York City. New York
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Cty' s Zoning Resolution, already in place well before the State
enacted New York General City Law section 20-f, remains the |aw
governing the transfer of developnment rights in New York City.

As noted above, New York Gty s Zoning Resolution generally
permts devel opment rights transfers only via zoning |ot nergers
and from“lots occupi ed by |andmark buil di ngs or other
structures”. New York, N. Y., Zoning Resolution secs. 12-10, 74-
79. Section 74-79 of the Zoning Resolution stipulates that a
“l andmar k buil ding or other structure shall include any structure
designated as a | andmark by the Landmarks Preservati on Comm ssion
and the Board of Estimate”. It also expressly states that it
does not permt the transfer of devel opnment rights from
structures wthin historic districts: “No transfer of
devel opnent rights is permtted pursuant to this Section from
those portions of zoning |ots used for cenetery purposes, any
structures within historic districts, statues, nonunents or

bridges.” 1d.

®During 1970, city planners floated a proposal that woul d
have al |l owed owners of smaller m dbl ock townhouses on the Upper
East Side’'s cross-streets to transfer their unused devel opnent
rights to devel opers building high-rise buildings fronting the
avenues. Note, “Devel opnment Rights Transfer in New York Cty”,
82 Yale L.J. at 361-362. However, the plan net strong resistance
from nei ghborhood residents and was defeated. 1d. at 362.
Critics feared that such a plan would change the character of the
nei ghbor hood, endanger light to the m dbl ock areas, and
over burden the nei ghborhood’ s al ready crowded subway line. 1d.
at 365-367.
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Accordingly, M. Friedberg' s options for transferring the
unused devel opnent rights fromthe subject property were quite
limted. Because his property was not a designated | andmark, his
only option for transferring his unused devel opnent rights was
via a zoning lot nerger. Gven that all of the adjacent lots
were also within the boundaries of the Upper East Side Historic
District, owers of those properties were unlikely to be able to
use the unused devel opnent rights because any alteration of those
bui | di ngs woul d have requi red approval by the Landmarks
Preservati on Conm ssion, which nmust approve all alterations of
buil dings within historic districts. See N.Y. Gty Adm n. Code,
ch. 25, sec. 305(a)(1). However, we cannot conclude, as a matter
of law, that M. Friedberg was unable to transfer or otherw se
use the devel opnent rights. Although any use of those
devel opnent rights woul d have been subject to the review of the
Landmar ks Preservation Comm ssion, it is not certain that the
Landmar ks Preservati on Conmm ssion woul d have bl ocked all use of
t he devel opnent rights. Rather, whether the devel opnent rights
coul d have been used is a disputed issue of material fact.
Accordingly, that issue is not ripe for summary judgment.

3. The Market for Devel opment Ri ghts

Because of New York City’'s restrictions on transferring
devel opnment rights, the value of the devel opment rights

associated wth any given property is highly variable. Wether
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t hose devel opnent rights have any val ue depends upon the denmand
for devel opnent rights in the imediate vicinity of the property.
The New York Court of Appeals has described the difficulties of
selling devel opnent rights:

By conpelling the ower to enter an unpredictable real

estate market to find a suitable receiving lot for the

rights, or a purchaser who would then share the sane

interest in using additional devel opnent rights, the

amendnent renders uncertain and thus severely inpairs the

val ue of the devel opnent rights before they were severed.

Fred F. French Investing Co., Inc. v. Cty of New York, 350

N.E. 2d 381, 388 (N. Y. 1976). At |east one New York court has
refused to allow a condemation award with regard to the unused
devel opnent rights attached to a property because val ui ng t hose

rights was “too speculative”. See In re New York State Urban

Dev. Corp., 765 N Y.S. 2d 239, 239 (App. Div. 2003). That court
consi dered whether there was any probability that those

devel opnment rights would have been used in the reasonably near
future. 1d. This Court has simlarly required that, when
considering the highest and best use of property, only those uses
that are reasonably likely in the near future should be

consi der ed. Hi |l born v. Conmi ssioner, 85 T.C. at 689.

Respondent contends that M. Ehrmann’s report fails to
address the probability that the unused devel opnent rights
attached to the subject property would be purchased in the near
future. Respondent contends that w thout such an assessnent, the

appraisal report is not a qualified appraisal. Petitioners
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contend that the Court may consider such issues in deciding how
much wei ght to accord the appraisal report but that those issues
are irrelevant to deciding whether the appraisal report counts as
a qualified appraisal.

The market for unused devel opnent rights in the i medi ate
vicinity of the subject property is an inportant factor in
determ ning the market price of those rights, and M. Ehrmann’s
report acknow edged that the subject property’s |ocation would
i nfl uence the demand for those rights. He nade a downward
adjustnment in his estimate of the price for the devel opnent
rights to account for the subject property’'s location in a
historic district, but he did not explain in any detail how he
estimated the appropriate adjustnent or arrived at his conclusion
regardi ng the market demand for the devel opnent rights. Wether
his report adequately assessed the market demand for those rights
is a disputed issue of material fact that we will not decide on
the parties’ notions for partial sunmary judgnent.

4. M. Ehrmann’s Appraisal of the Devel opnent Ri ghts

Respondent contends that M. Ehrmann’s appraisal of the
devel opnment rights was not a qualified appraisal within the
meani ng of section 1.170A-13(c)(3)(ii), Inconme Tax Regs., and
that we should therefore sustain respondent’s disall owance of
petitioners’ deduction for the donation of those rights. 1In his

apprai sal report, M. Ehrmann sought to estimte a value for the
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unused devel opnent rights associated with the subject property.
To do so, he located five transactions involving properties near
t he subj ect property where devel opnent rights had been purchased
from nei ghboring properties. However, his nethod of using those
conparabl e transactions to estinmate the value of the unused
devel opnent rights on the subject property was inconsistent. 1In
several cases, it contained mathematical errors and erroneous
assunpti ons.

Wth regard to two of the transactions he consi dered
conparable, M. Ehrmann erred by using the price per square foot
of the devel opnent rights already attached to the |and instead of
the price per square foot of the additional devel opnment rights
purchased. For instance, his second conparable transaction
consi sted of the purchase of a parcel, a purchase of devel opnent
rights froman adjacent parcel, and the purchase of additional
devel opnent rights frominclusionary housi ng bonuses.! The
parcel, which had an FAR of 13.04 and a | and area of 8, 434 square
feet, was purchased for $25.1 million. The price per square foot
for the floor area associated with the parcel was therefore
$228.22. In addition, the purchaser paid $1.08 mllion for 9,000

square feet of devel opment rights and $2.04 mllion for 17,000

"New York City’'s Inclusionary Housing Program grants
“bonus” floor area in exchange for the creation or preservation
of affordable housing units for |owincome households. See New
York, N. Y., Zoning Resolution secs. 23-90 to -962.
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square feet of inclusionary housing bonus floor area. The prices
per square foot for the devel opnent rights and the inclusionary
housi ng bonuses were both $120 per square foot. However, M.
Ehrmann reported that the price per square foot for the entire
transacti on was $228. 36, which was actually the price per square
foot of the devel opnent rights attached to the parcel, not the
price per square foot for the additional floor area.!® M.

Ehr mann erred when he used $228.36. The conparable part of the
transaction was the purchase of the additional floor area, the
price for which was $120 per square foot.

M. Ehrmann nmade a simlar error with regard to his fourth
conparabl e transaction. That transaction included a | and area of
11, 815 square feet with an FAR of 18.1, plus an additional 78,496
square feet of developnent rights previously acquired from
adj acent parcels. Although it is unclear how M. Ehrmann arrived
at a price per square foot of $101.27, it appears that he
calculated that price by dividing the total price of the
buil ding, after it had been constructed using additional
devel opnent rights, by the devel opnent rights that came with the

parcel .*® |In other words, his calculation conpletely ignored the

18\W¢ presunme M. Ehrnmann neant to use the price per square
foot for floor area associated wth the parcel, which we
calculate to be $228.22 but that his calculation was off because
of a mnor rounding or transcription error.

®Carrying out that calculation yields a price per square
(continued. . .)
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devel opnment rights acquired from adjacent parcels. That nunber
is clearly an inaccurate neasure of the price per square foot of
t he devel opnent rights.

M. Ehrmann nmade a different error with regard to his first
conparabl e transaction. The building s zoning permtted an FAR
of 10.0 with a land area of 10,070 square feet, and the building
had acquired additi onal devel opnent rights from adjacent parcels
of 50,913 square feet and 40,272 square feet fromincl usionary
housi ng bonuses. The building therefore had a total of 191, 885
square feet available. M. Ehrmann reported that the price per
square foot was $119.86. It is unclear whether M. Ehrmann
under st ood what his reported price per square foot actually
represented because he wote that the price per square foot
“noted above is applicable to the additional devel opnent rights”.
Reproduci ng M. Ehrmann’s cal cul ati on shows that the reported
price per square foot was actually the average price per square
foot for the entire building, not just the additional devel opnent
rights. That cal cul ati on assunes the sane price per square foot
for both the original parcel and the additional devel opnent
rights. Wthout further explanation, such an assunption is

unrealistic. For instance, in his second conparable transaction,

19C. .. continued)
foot of $102.21, close to M. Ehrmann's $101.27. W assune the
nunbers are slightly off because of rounding or transcription
errors made by M. Ehrmann.
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there was nore than a $100-per-square-foot difference between the
price per square foot for the additional devel opnent rights and
that for the rights associated with the original parcel.?

The fifth conparabl e considered by M. Ehrmann was actual |y
two separate purchases of devel opnment rights fromtwo different
sites: One purchase of 24,000 square feet for $104.17 per square
foot and one purchase of 16,216 square feet for $291.13 per
square foot. Both of those purchases were used to devel op one
property. Both sales would seemto be conparable to the type of
sale M. Ehrmann clainms M. Friedberg would have been able to
make with the unused devel opnent rights on the subject property.
| nexplicably, instead of using each of the two sales as an
i ndi vi dual conparable, M. Ehrmann conbi ned them and used their
wei ght ed average of $179.83 as his fifth conparable sale.? Such

a calculation makes little sense. ??

20The reason the price per square foot for the devel opnent
rights associated with the Iand parcel will usually be higher
than the price per square foot for the additional devel opnent
rights is that the devel opment rights associated with the |and
parcel include the land itself, and the land is necessary to
actually build anything. The purchased devel opnent rights, also
known as “air rights”, only allow the purchaser to build a bigger
buil ding on the | and al ready owned.

2'The wei ghted average is actually $179.56 per FAR foot. W
assune M. Ehrmann’s figure is different because of m nor
roundi ng or transcription errors.

2Assum ng that those sal es were conparable to the
hypot heti cal sale of the unused devel opnent rights associ ated
with the subject property, M. Ehrmann shoul d have sinply used
(continued. . .)
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Only M. Ehrmann’s third conparabl e provided a reasonabl e
estimate of what devel opnent rights mght sell for in the
nei ghbor hood of the subject property. H's third conparabl e was
the sale of 42,048 square feet of devel opnent rights for $6
mllion, or $142.69 per square foot.

Using M. Ehrmann’s nunbers, he arrived at an average price
per square foot of $154.40. He then di scussed general
adjustnents relating to tine, |ocation, nunber of square feet of
fl oor area, zoning, and landmark limtations. He did not
specifically describe those adjustnents but concluded that the
price per square foot of the unused devel opnent rights on the
subj ect property was $170 per square foot. M. Ehrmann
multiplied $170 by the amount of the unused devel opnent rights he
cal cul ated for the subject property. That calculation gave hima
total value of $2,335, 000.

| nexplicably, M. Ehrmann then added that anount to his
previously estimated before val ue of the subject property. He
did not explain why it was proper to do so. Unless all of the
conparabl e properties M. Ehrmann used to estinate a before val ue

for the subject property had zero unused devel opnent rights, a

22(. .. continued)
the price per square foot of each of themas a separate
conparabl e transaction. It was an error to average them [If M.
Ehr mann had been using the sal es as separate conparable
transactions, it would al so have been inappropriate for himto
cal cul ate a wei ghted average.
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proposition that seens highly unlikely, the value of the unused
devel opnent rights would al ready have been reflected in the
mar ket prices for those properties. Therefore, M. Ehrmann's
estimate of the before value for the subject property, which was
based on the sales of those conparable properties, would have
al so included the value of the devel opnent rights.?® |If the
devel opnent rights were worth $2, 335,000, M. Ehrmann shoul d have
subtracted that value fromthe before value, not added it.?

Respondent contends that M. Ehrmann’s appraisal of the
unused devel opnent rights associated with the subject property is
not a qualified appraisal because, inter alia, it failed to
i nclude the nmethod and specific basis for val uing the devel opnent

rights. Petitioners contend that M. Ehrmann’s apprai sal used

2]t is worth noting that the floor area of devel opnent
rights associated with a particular parcel is directly affected
by its zoning designation, which sets the FAR for that parce
(i.e., a zoning designation wth a higher FAR allots nore fl oor
area of devel opnent rights to a given parcel). |If those
devel opnment rights can be used or sold, the floor area of
devel opnment rights associated with a given parcel wll affect
that parcel’s value. That fact is inconsistent with M.
Ehrmann’ s assertion in his report that different zoning
desi gnations woul d have no effect on the values of his chosen
conpar abl e properties.

2Additionally, we note that separately appraising the
unused devel opnment rights and the facade easenent may have
overstated the loss in value due to the conservation easenent.
If it is true, as M. Ehrmann wote in his report, that one of
the reasons facade easenents decrease the val ues of eased
properties is that facade easenents restrict the rights of owners
to devel op those properties, then M. Ehrmann’ s cal cul ati ons
woul d doubl e count sone of the loss in value because of the
restriction of the devel opnent rights.
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t he conparabl e sales nethod to value the devel opnent rights and
that he explained the basis for his valuation.

It is true that M. Ehrmann clainmed to be applying the
conpar abl e sal es nethod and that he identified what purported to
be five conparable sales. As noted above, because of sone
erroneous assunptions and cal culation errors, many of M.
Ehrmann’ s conparabl e sales were not truly conparable. Instead,
sone of his prices per square foot reflected either prices per
square foot of properties that included no additional devel opnent
rights (his second and fourth conparabl e sales) or prices that
reflected an average price per square foot for both the
devel opnent rights attached to the property and additi onal
devel opnent rights (his first conparable sale). M. Ehrmann
shoul d have been conparing the purchase prices per square foot

for additional devel opment rights.?®

M. Ehrmann’s errors are puzzling in light of the fact
that his report contained five purchases of devel opnent rights
t hat woul d have been conparable to the potential sale of
devel opnment rights fromthe subject property, yet he failed to
identify themas conparable. Hi s report contained the follow ng
five conparabl e purchases of devel opnment rights: The purchases
of devel opnent rights and inclusionary housing floor area that
were part of his second conparable, both of which were priced at
$120 per square foot; the purchases of devel opment rights that
were part of his fifth conparable, which were priced at $104. 17
and $291. 13 per square foot; and the third conparable, priced at
$142.69. The average of those five purchases is $155.60 per
square foot. O, excluding the $291.13 purchase, which is nore
than twice the price of any of the other purchases and seens to
be an outlier, the average is $121. 70 per square foot.
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Despite its many errors, M. Ehrmann’s appraisal of the

devel opnent rights explained the nmethod of valuation and the

specific basis for the valuation. H's valuation was not nerely a

mechani cal application of sonme predeterm ned figure.

Accordingly, that portion of the appraisal report does not suffer

fromthe sane fatal flaws as M. Ehrmann’s appraisal of the

facade easenment. W therefore conclude that respondent is not

entitled to sunmary judgnment with respect to the issue of whether

M. Ehrmann’s appraisal of the devel opnent rights constituted a

qual i

r emai

fied appraisal. Because disputed issues of material fact

n, we wll also deny petitioners’ notion for partial sunmmary

judgnent with respect to the sane issue.

r equi

VWhet her Petitioners Attached a Fully Conpl et ed Apprai sal
Summary to Their Tax Return

Section 1.170A-13(c)(4)(ii), Income Tax Regs., lays out the
red contents of the appraisal summary, which incl ude:

(B) A description of the property in sufficient detai
for a person who is not generally famliar with the type of
property to ascertain that the property that was appraised
is the property that was contri but ed;

(© In the case of tangible property, a brief summary
of the overall physical condition of the property at the
time of the contribution;

(D) The manner of acquisition (e.g., purchase,
exchange, gift, or bequest) and the date of acquisition of
the property by the donor * * *

(E) The cost or other basis of the property * * *
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Respondent contends that petitioners’ Form 8283 conplied with
none of those requirenents. Respondent contends that because of
t hose om ssions, the entire contribution should be disall owed.
Respondent cites three cases that he contends support his

ar gunent .

Petitioners contend that they substantially conplied with
the requirenents in the regulations. Additionally, they argue
that they were not required to provide information about their
acquisition of or basis in the subject property because the
contribution was not a contribution of tangible property.

The Form 8283 attached to petitioners’ return described the
subj ect property by providing its street address, described its
condition as “Historic Facade Conservation Easenent”, and
provi ded no information about M. Friedberg s acquisition of the
subj ect property. The Form 8283 does not, by itself, describe
the subject property in sufficient detail for respondent to
determ ne the nature of the contribution. Indeed, it does not
even nention the contribution of the unused devel opnent rights.
However, petitioners also attached to their tax return the
apprai sal report conpleted by M. Ehrmann, which describes the
contributions of a facade easenent and unused devel opnment rights
in sufficient detail. Petitioners contend that it is not
necessary that the appraisal sunmary reprise everything in the

appraisal; they contend it is sufficient if the appraisal sunmary
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enabl es respondent to identify the subject property in the
apprai sal report, which it does.

Respondent contends that we have held that taxpayers are not
entitled to charitable contribution deductions when they fail to
provide fully conpl eted apprai sal summaries. However, in each of
the cases respondent cites, the taxpayers’ failures to conply
with the regul ations went significantly beyond the failure to

fully conplete the appraisal summary. In Todd v. Conm SSioner,

118 T.C. 334 (2002), the taxpayers did not provide a qualified
apprai sal, did not provide an appraisal sumary, and failed to
keep the records required by the regulations. In Hewitt v.

Comm ssioner, 109 T.C at 263, the taxpayers simlarly did not

obtain a qualified appraisal and attached no appraisal summary to

their tax returns. Finally, in Smth v. Conm ssioner, T.C Meno.

2007- 368, affd. 364 Fed. Appx. 317 (9th G r. 2009), we held that
the taxpayers were not entitled to charitable contribution
deductions where the Forns 8283 attached to their returns were
“In many respects either inproperly or inconpletely prepared”,

t he taxpayers did not establish that their accountant was a
qual i fi ed apprai ser, they never produced sone of the appraisal
reports, none of the appraisal reports were prepared or submtted
on tine, and those appraisal reports that they did submt did not
adequat el y expl ain the apprai sal nmethodol ogy as required by the

regul ations. Accordingly, our holdings in those cases do not
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support respondent’s argunent that petitioners are not entitled
to a charitabl e deduction solely because they submtted a Form

8283 that was partially inconplete. |In Bond v. Conmm ssioner, 100

T.C. at 41-42, we held that because the Form 8283 the taxpayers
attached to their return provided all of the inportant facts
except for the qualifications of the appraiser, the taxpayers
substantially conplied with the regul ations despite their failure
to attach an appraisal report to their return. In the instant
case, petitioners attached to their return an appraisal report
that contained all of the required information, but they failed
to fully conplete the Form 8283 sumari zi ng the contents of the
appraisal report. If, as we held in Bond, a fully conpleted Form
8283 can excuse the failure to attach an appraisal report under
the doctrine of substantial conpliance, then, a fortiori,
attaching a conpleted appraisal report may excuse the failure to
fully conplete a Form 8283 under the doctrine of substanti al
conpliance. Consequently, we conclude that petitioners
substantially conplied with the requirenents of section 1.170A-
13(c)(4)(ii), Incone Tax Regs. Their m nor om ssions on the Form
8283 are not enough, by thenselves, to disqualify the

contri bution.



- 58 -

[11. Whether the Purported Transfer of Unused Devel opnent Ri ghts
Was a Valid Transfer Pernmitting a Deduction Pursuant to
Section 170(a) or Wether the Conservati on Deed O herw se
Restricted the Use of the Devel opnent Ri ghts

Petitioners contend that M. Friedberg s donation of the
unused devel opnent rights is deductible pursuant to section
170(a) without regard to whether the donation was a qualified
conservation contribution pursuant to section 170(h).

Petitioners argue that M. Friedberg s unused devel opnent rights
are transferable under New York City law and that they are a
separate interest in real property. Petitioners contend that M.
Fri edberg transferred those devel opnent rights to NAT by the
conservation deed.

Respondent contends that the conservation deed signed by M.
Friedberg and NAT did not validly transfer to NAT the unused
devel opnment rights associated with the subject property or
otherwi se restrict M. Friedberg’s ability to use those rights.
Respondent’ s contention is based on the prem se that devel opnent
rights in New York Gty can be transferred only pursuant to the
Zoni ng Resol ution. Respondent contends that even if M.
Friedberg did validly transfer unused devel opnment rights to NAT,
pursuant to the ternms of the conservation deed, those rights were
exti ngui shed upon transfer and are therefore worthl ess.

The conservation deed is anbi guous as to whet her M.
Friedberg transferred the unused devel opnent rights to NAT or

merely restricted the use of those rights. The conservation deed
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states that, except as allowed by NAT, “there shall be no use,
exercise or transfer by Grantor or Grantee of devel opnment rights
fromor to the Property.” It later states that “all current and
future devel opnment rights have been donated to the Grantee for
t he purpose of forever (i) renoving such rights fromthe
Property, (ii) extinguishing such rights, and (iii) further
preventing the transfer or use of such rights.” For the reasons
expl ai ned bel ow, we need not deci de whether the conservation deed
effectively transferred the unused devel opnment rights to NAT.
Petitioners contend that M. Friedberg’ s donation of the
unused devel opnment rights is deductible under section 170(a)
regardl ess of whether that donation is a qualified conservation
easenent. Their contention appears to be that even if the
donation served no conservation purpose, it was still the
contribution of sonething valuable and petitioners should be
entitled to a deduction for the value of that gift. Yet,
according to the terns of the conservati on deed whereby
petitioners contend M. Friedberg contributed the unused
devel opnent rights, those devel opnent rights were contributed for
t he purpose of extinguishing those rights and NAT agreed not to
use or transfer them Accordingly, although the devel opnent
rights may have had sone val ue before the transfer to NAT,
pursuant to the ternms of that transfer those devel opnent rights

becane wort hl ess.
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Pursuant to the regul ations, the value of a charitable
contribution of property other than noney is the fair market
val ue of the property at the tinme of contribution. Sec. 1.170A-
1(c) (1), Incone Tax Regs. Petitioners appear to contend that the
val ue of such a contribution should be the fair market val ue at
t he nonent before contribution even if the terns of the
contribution itself nmake the property worthl ess upon
consunmati on. W conclude that such an interpretation is
inconsistent wwth the regulations. W conclude that, even if M.
Fri edberg transferred the unused devel opnment rights to NAT
according to the terns of the conservation deed, the val ue of
t hose devel opnent rights was zero. Consequently, unless M.
Fri edberg’s donation of the unused devel opnent rights served sone
conservation purpose that permts it to qualify for a deduction
under section 170(h), petitioners are not entitled to a

deducti on. 26

2\Whet her M. Friedberg’s transfer or restriction of the
unused devel opnent rights served a conservation purpose is not an
issue raised in the parties’ notions. Consequently, we need not
deci de whether the instant case is distinguishable fromHerman v.
Comm ssioner, T.C Meno. 2009-205, where we held that the
taxpayer’s contribution of a conservation easenent that
restricted the use of some of his unused devel opnent rights was
not a qualified conservation contribution because it did not
preserve a “historically inportant |land area” or a “certified
historic structure” within the neaning of sec. 170(h)(4)(A) (iv).
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In the alternative, petitioners contend that the
conservation deed restricted M. Friedberg s use of the unused
devel opnment rights. Petitioners stated in their answers to
respondent’s interrogatories that the conservati on deed
transferred the devel opment rights to NAT, not that it restricted
those rights. Respondent contends that petitioners should be
bound by their responses to interrogatories and that therefore we
shoul d not consider petitioners’ alternative argunent. W
di sagree. Qur interpretation of the conservation deed is not
bound by petitioners’ interpretation of that docunent. \Whether
or not the conservation deed effectively transferred the unused
devel opnment rights to NAT, it did restrict M. Friedberg’ s use of
devel opnment rights associated with the subject property.

M. Friedberg granted a conservati on easenment to NAT. At
common | aw, an easenent is “a permanent right conferred by grant
or prescription, authorizing one |l andowner to do or nmaintain
sonet hing on the adjoining | and of another, which, although a
benefit to the land of the fornmer, and a burden upon the |and of
the latter, is not inconsistent with general ownership.”

Trust ees of Freeholders & Commpnalty of the Town of Sout hanpton

v. Jessup, 56 N.E. 538, 539 (N. Y. 1900). New York has enacted a
statute permtting the creation of conservation easenents. See
N. Y. Envtl. Conserv. Law sec. 49-0305 (MKi nney 2008). Pursuant

to the statute, a conservation easenent nmay be created or
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conveyed by a witten instrunent that conplies with New York’s
statute of frauds. 1d.; NY. Gn. Oblig. Law sec. 5-703
(McKi nney 2008). A conservation easenent may be held by a not-
for-profit conservation organization and is of perpetual duration
unl ess otherw se provided in the instrunment granting it. NY.
Envtl. Conserv. Law sec. 49-0305. The easenent nust be recorded
in the appropriate office, and it nust provide an adequate |egal
description of the property encunbered. [d. Conservation
easenents are distinct from easenents recogni zed at common |law in
t hat conservation easenents are statutorily excepted from many

def enses that m ght defeat comon | aw easenents. 1d.; Stonegate

Famly Holdings, Inc. v. Revolutionary Trails, Inc., 900 NY.S 2d

494, 499 (App. Div. 2010). For instance, conservation easenents
need not be appurtenant to an interest in real property. NY.

Envtl . Conserv. Law sec. 49-0305; Stonegate Family Hol dings, |nc.

V. Revolutionary Trails, Inc., supra at 499.

Granting a conservation easenent on a tract of |and does not
actually transfer ownership of the property, but it may
nonet hel ess restrict the grantee’s use of it. According to the
conservation deed, in addition to granting a facade easenent on
the subject property, M. Friedberg gave up his right to any
future use or transfer of developnent rights. The conservation
deed conplied with New York’s requirenents for a valid

conservation easenent. Accordingly, we conclude that, by grant
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of the conservation deed, M. Friedberg restricted the use of
devel opnent rights associated with the subject property.
Nonet hel ess, petitioners are not entitled to a deduction unless
the restriction of the unused devel opnent rights served a
conservation purpose that permts it to qualify for a deduction

pursuant to section 170(h). See 1982, LLC v. Conm ssioner, T.C.

Meno. 2011-84; Hernman v. Commi ssioner, T.C Meno. 2009-205.

V. Whether the Donation of the Conservati on Easenent \WAs
Granted in Perpetuity

Respondent contends that M. Friedberg s contribution of the
conservation easenment was not a qualified conservation
contribution because it was not granted in perpetuity.
Respondent’s contention is based on the foll owm ng | anguage from
the conservation deed: “nothing herein contained shall be
construed to limt * * * [NAT's] right to give its consent (e.g.,
to changes in the Facade) or to abandon sonme or all of its rights
hereunder” (abandonnent clause). Petitioners contend that
respondent’s argunent ignores prior decisions of this Court in
whi ch we have held that deeds with simlar |anguage nonet hel ess
granted conservation easenents in perpetuity.

A contribution will not be considered to be exclusively for
conservati on purposes unless such purposes are “protected in
perpetuity” (perpetuity requirenent). Sec. 170(h)(5)(A); see
al so sec. 1.170A-14(g)(1), Incone Tax Regs. However, the

regul ations permt a deduction even if the deed all ows sone
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future devel opnent as long as “the terns of the restrictions
require that such devel opnent conformw th appropriate | ocal
state, or Federal standards for construction or rehabilitation
within the district.” Sec. 1.170A-14(d)(5), Inconme Tax Regs.

In Simons v. Conmi ssioner, 646 F.3d 6 (D.C. Cr. 2011),

affg. T.C. Meno. 2009-208, the Court of Appeals for the D strict
of Columbia Circuit considered whether |anguage identical to the
abandonnment cl ause violated the perpetuity requirenent. The

Court of Appeals rejected the Comm ssioner’s argunent that such

| anguage violates the perpetuity requirenent. It noted that the
deeds i nposed obligations upon the taxpayer “in perpetuity”. 1d.
at 10. It also noted that the terns of the deeds stated that

they would “survive any termnation of the Gantor’s or Grantee’s
exi stence.” Although the deeds did not specify what woul d happen
if the donee organization dissolved, the Court of Appeals found
it sufficient that District of Colunbia | aw provides that such
easenents woul d be transferred to another organization performng
simlar activities.

Simlarly, M. Friedberg s conservation deed inposes
obligations in perpetuity and states that the easenent wl|
survive any termnation of the grantor’s or grantee’'s exi stence.
The conservation deed al so states that NAT nmay not transfer the
easenent except to another “‘qualified organization’ described in

Section 170(h)(3)”. New York State | aw provides that a
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conservation easenent held by a not-for-profit organi zati on may
be nodified or extinguished only: “(a) as provided in the
instrunment creating the easenent; or (b) in a proceedi ng pursuant
to section nineteen hundred fifty-one of the real property
actions and proceedings law, or (c) upon the exercise of the
power of em nent domain.” N.Y. Envtl. Conserv. Law sec. 49-0307
(McKi nney 2008). A New York court could permt abandonnment of a
conservation easenent only if it found “no actual and substanti al
benefit * * * either because the purpose of the restriction has
al ready been acconplished or, by reason of changed conditions or
ot her cause, its purpose is not capable of acconplishnent, or for
any other reason.” NY. Real. Prop. Acts. Law sec. 1951

(McKi nney 2009). W conclude that the terns of the conservation
deed, conbined with the New York State | aw governing conservation
easenents, do not violate the perpetuity requirenment of section
170(h) (5) (A).

However, the Court of Appeals in Sinmmons al so considered a
factual issue: the renoteness of the possibility that the donee
woul d actually abandon its rights. Even though the conservation
easenent m ght be protected by the terns of the conservation deed
and even by State law, it is nonethel ess essential that the donee
actively nmonitor the property and enforce any violations of the

terns of the easenent. In SimMmons v. Conm ssioner, supra at 10,

the Court of Appeals stated that “the Conmm ssioner has not shown
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the possibility L’Enfant [the donee] will actually abandon its
rights is nmore than negligible.” The Court of Appeals noted that
L’ Enf ant has been hol di ng and nonitoring easenents since 1978,
yet the Comm ssioner had failed to point to a single instance
where L' Enfant had abandoned its right to enforce those

easenents. 1d. Simlarly, in Stotler v. Conm ssioner, T.C

Meno. 1987-275, this Court rejected the Conmm ssioner’s argunent
that the contribution failed the perpetuity requirenment because
we concl uded that the possibility the donee woul d abandon the
conservation easenent was “so renote as to be negligible”. As in
Si rmons, our decision in Stotler was based in part on facts in
the record that allowed us to conclude that the possibility of
abandonnment was renote.

In the instant case, the parties have not addressed NAT s
hi story of enforcing easenents, and there is nothing in the
record that would allow us to consider the likelihood that NAT
woul d abandon the easenent. Accordingly, although we hold the
abandonnment cl ause does not violate the perpetuity requirenent,
we do not deci de whether the possibility that NAT woul d abandon
t he conservation easenent is “so renote as to be negligible”.

We concl ude that respondent is entitled to summary judgnment
on the issue of whether petitioners submtted a qualified
appraisal with respect to the facade easenent. Consequently, we

hol d that petitioners are not entitled to a charitable
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contribution deduction with respect to the facade easenent. W
further conclude that petitioners are entitled to sunmary
j udgnment on the issues of whether their appraisal report
substantially conplied with section 1.170A-13(c)(3)(ii1)(C, (H),
and (1), Income Tax Regs., whether their appraisal summary
substantially conplied with section 1.170A-13(c)(4)(ii), Incone
Tax Regs., and whether the conservation deed restricted M.
Friedberg’s use of the unused devel opnent rights. Wth respect
to the remaining issues, including the issue of whether
petitioners submtted with their return a qualified appraisal
wth respect to the devel opnent rights, we conclude that there
are disputed issues of material fact and we wll deny the
parties’ notions for partial summary judgnent.

I n reaching these hol dings, we have considered all the
parties’ argunents, and, to the extent not addressed herein, we
conclude that they are noot, irrelevant, or wthout nerit.

To reflect the foregoing,

An appropriate order will be

i ssued.



