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P granted a conservation easenent to a qualified
conservation organi zation and clained a $3, 100, 000
charitabl e contribution deduction on his 2000 Federal
incone tax return. R determ ned a deficiency on the
basis that P overstated the anount of his charitable
contribution by $1,107, 625.

Held: P is liable for the deficiency.
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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

VWHERRY, Judge: On Decenber 28, 2000, petitioner granted a
conservation easenent to the Valley Land Conservancy, a Col orado
nonprofit corporation locally referred to, and doi ng busi ness
under a filed trade name, as the Bl ack Canyon Regi onal Land
Trust, Inc.* He clained a $3, 100,000 charitable contribution
deduction on his 2000 Form 1040, U.S. Individual |nconme Tax
Return, for doing so. 1In a February 7, 2006, notice of
deficiency respondent disallowed $1, 107, 625 of the deducti on,
resulting together with some other snmall adjustnents? in the
determ nation of an all eged $437, 153 Federal incone tax
deficiency for petitioner’s 2000 tax year. This case is before
the Court on a petition for redeterm nation of that deficiency.
The issue for decision is the anmount of petitioner’s charitable

contribution for Federal incone tax purposes.

1See Colo. Rev. Stat. sec. 38-30.5-102 (2000); see also sec.
1. 170A-14(a), Incone Tax Regs. (“A qualified conservation
contribution is the contribution of a qualified real property
interest to a qualified organi zation exclusively for conservation
pur poses.”).

2Respondent al so determ ned that petitioner had $3,503 of
unreported interest income, $401 of unreported dividend incone,
and $10 of “other inconme”, and that a $118 item zed deduction
[imtation adjustnment to Schedule A, Item zed Deductions, was
necessary. Petitioner has conceded these issues.
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FI NDI NGS OF FACT

Sone of the facts have been stipulated, and the stipul ated
facts and acconpanyi ng exhi bits are hereby incorporated by
reference into our findings. At the tinme he filed his petition,
petitioner resided in Col orado.

Petitioner granted the conservation easenent at issue over
two nearby properties: A 1,6950-acre property referred to by the
parties as the Bull Muntain parcel and a 463. 35-acre property
referred to by the parties as the Sylvester parcel. Both parcels
are in a nountainous region in Gunnison County, Col orado,
approximately 18 mles northeast of Panonia, Col orado. The
properties’ elevation ranges from approxi mately 6,900 feet to
8,185 feet above sea |evel.

@unni son County is approximtely 3,260 square mles in size,
making it about tw ce the size of Rhode Island.® The U S. census
for 2000 indicated a popul ation of 13,956, which results in an
overal | popul ation density of 4.3 people per square mle.* In
2000 approximately half of the county’ s popul ation was in the

city of Gunnison and the town of Crested Butte, which together

3U.S. Census Bureau, United States Summary: 2000- -
Popul ati on and Housing Unit Counts 29 (2004); see United States
v. Bailey, 97 F.3d 982, 985 (7th Cr. 1996) (taking judicial
notice of census information with respect to |life expectancy).

“U. S. Census Bureau, Col orado: 2000--Popul ati on and Housi ng
Unit Counts 8 (2003).
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constituted less than 4 square mles.® The census al so found
that the 673.51-square-mle area in which the Bull Muntain and
Syl vester parcels are | ocated has a popul ati on of 488, resulting
in a popul ation density of less than 1 person per square mle.®
The Federal Governnent owns nuch of the county’s |and.

The Bull Mountain and Syl vester parcels |lie southwest of the
intersection of the two public roads that service their imedi ate
area: State H ghway 133 (north-south) and County Road 265 (east-
west). County Road 265 dead-ends at its intersection with State
H ghway 133. The Syl vester parcel abuts County Road 265,
commonly known as Buzzard Divide, on its northern border. The
Bull Mountain parcel is |ocated south of the Sylvester parcel and
is separated fromit by a 1/4-mle-wide strip of property owned
by an unrelated third party. The Bull Muntain parcel does not
abut either of the two roads.

Property in the area has historically been used for
agricultural purposes wth some isolated residential use. The
Bul | Muntain and Syl vester parcels have historically been used

for cattle ranching and recreational purposes.

o o



The Bull ©Mountai n Parce

The Bull Mountain parcel features rolling, brush-covered
hills and two permanent streans. A national forest borders the
parcel to the west, and views of the Ragged Mountains are
available to the north and east. Petitioner purchased the parcel
fromMIlion Agricultural Investnent, Ltd. (MIlion), on Cctober
6, 1999, for $1,535,000 or $787 per acre.

When petitioner purchased the Bull Muntain parcel, it did
not have direct access to either State H ghway 133 or County Road
265. However, petitioner could use access easenents that had
been acquired by previous owners of the parcel to travel to and
from bot h roads.

To access State H ghway 133, petitioner could use an
easenent along a road through property owned by the Theodore R
Eck Trust (Eck), petitioner’s neighbor to the east. To access
County Road 265, petitioner could use two easenents along the
Narrows Road, which runs north fromthe parcel through property
owned by Spadafora Ranches, Inc. (Spadafora), and conti nues
nort heast through property owned by MlIntyre Livestock Corp.
(Mclntyre). The easenent over Mlntyre's property was limted to

agricultural use.’

"The parties dispute whether the easenent over Spadafora’s
property was also |limted to agricultural use. To resolve the
i ssue, petitioner attenpted to introduce at trial a docunent
dated Apr. 14, 1978, in which Spadafora granted Ml ntyre--which
(continued. . .)



1. The Syl vester Parcel

The Syl vester parcel is essentially an irregular, |ong,
brush-covered ridge, which, like the Bull Muntain parcel, has
views of the Ragged Mountains to the north and east. Petitioner
purchased the Sylvester parcel from Gerald and Connie Rentz on
Sept enber 18, 2000, for $671, 350 or $1,449 per acre.

The Syl vester parcel had direct access to County Road 265
along its northern border. |In addition, petitioner could use

easenents acquired by the previous owner to travel to and from

(...continued)
owned the Bull Muntain parcel at the tinme--and Mlntyre’s
successors and assigns forever an unrestricted access easenent
over Spadafora s property. Respondent objected to the
adm ssibility of the docunent on the basis that petitioner did
not provide a copy to respondent at |east 14 days before trial,
as required by the Court’s standing pretrial order. W reserved
j udgnent on the issue.

Despite respondent’s objection, we will admt the docunent
into evidence. First, the Gunnison County C erk and Recorder has
certified the docunent as a “true and exact copy” of a docunent
recorded in Gunnison County’s publicly avail able real estate
records. As such, we can take judicial notice of it. See Joseph
v. US dvil Serv. Comm., 554 F.2d 1140, 1147 n.12 (D.C. Cr
1977); see also Van Wudenberg v. G bson, 211 F. 3d 560, 568 (10th
Cr. 2000), abrogated on other grounds by MG egor v. G bson, 248
F.3d 946 (10th Cr. 2001); see also sec. 7453; Fed. R Evid. 201;
Rul e 143(a). Unless otherwise indicated, all Rule references are
to the Tax Court Rules of Practice and Procedure. Second, on the
record before us we cannot concl ude that respondent was
prejudi ced by not receiving the docunent at |east 14 days before
the trial. See Freije v. Conmmi ssioner, 125 T.C. 14, 16 n.2
(2005).

In any event, the |anguage in the docunent is vague and does
not totally resolve the issue. Mreover, as we wll see,
petitioner’s access over Spadafora’s property is inconsequenti al
to our ultimte concl usion.
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County Road 265. An easenent over Spadafora's property permtted
petitioner to travel west fromthe parcel to the Narrows Road and
then to travel north along the road to McIntyre's property.
Anot her easenent permtted himto continue northeast along the
Narrows Road through Mcintyre’s property. Neither of these
easenents was restricted to any particul ar use.

The Syl vester parcel’s access easenents nostly overl apped
the Bull Mountain parcel’s easenents with two exceptions: (1)
The Syl vester parcel’s easenent over Spadafora’s property did not
permt petitioner to travel south along the Narrows Road to the
Bul | Mountain parcel and (2) the Bull Muntain parcel’s easenent
over Spadafora’ s property did not permt petitioner to travel
east to the Syl vester parcel

I[11. The Conservati on Easenent

In a Decenber 28, 2000, “Deed of Conservation Easenent In
Gross”, petitioner granted the Valley Land Conservancy the
devel opnent rights, “as defined by section 2031(5)(D) [sic]
* * * except as specifically reserved herein”,® over the Bul
Mount ai n and Syl vester parcels. As a result, petitioner and “his
successors and assigns forever” were prohibited from anong ot her

t hi ngs, subdividing the parcels, constructing buildings or other

8AIl section references are to the Internal Revenue Code of
1986, as anended an in effect for the tax year at issue. There
is no sec. 2031(5) (D) in the Internal Revenue Code, however. For
t he purposes of this case we shall assune the intended reference
was to sec. 2031(c)(5)(D).
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structures except for a single-famly residential dwelling on
each parcel, and using the parcels for any commerci al,
residential, or industrial uses not specifically permtted. The
deed refers to the Bull Muntain and Syl vester parcels as “two
l egal ly distinct and separately deeded properties”.

In connection with preparing and filing his 2000 Federal
i ncone tax return, petitioner engaged Apprai sal Associ ates of
Col orado, Inc., and its coowner, Panela M Sant, to appraise the
conservation easenent. M. Sant is a Residential Menber of the
Appraisal Institute and a Certified General Appraiser |icensed by
the State of Colorado. She prepared an appraisal report, dated
March 2, 2001, in which she determ ned that the conbi ned val ue of
the Bull Muntain and Syl vester parcels was $4, 100, 000 before
petitioner granted the easenment and $1 million after. She
concl uded that the anpbunt of the charitable contribution was
t herefore $3,100,000 and to that effect signed an I RS Form 8283,
Noncash Charitable Contributions, which petitioner attached to
his return.

On February 7, 2006, respondent sent petitioner a notice of
deficiency. Respondent disallowed $1,107,625 of the charitable
contribution deduction and determ ned that petitioner was |iable
for a $437,153 Federal incone tax deficiency. On April 3, 2006,
petitioner filed a tinely petition with the Court. Anong other

t hi ngs, he argues that respondent has incorrectly determ ned that
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he is not entitled to the full $3,100,000 deduction. A trial was
hel d on Novenmber 1-2, 2007, in Denver, Col orado.

OPI NI ON

Applicable Law

Under section 170(a), a taxpayer nmay claima deduction for
any charitable contribution, including a qualified conservation
contribution, nmade within the taxable year. Sec. 170(c),
()(3)(B)(iii), (h). The parties agree that petitioner’s grant
of the conservation easenent over the Bull Muntain and Syl vester
parcels was a qualified conservation contribution under section
170(h) and that he is entitled to a deducti on under section
170(a). The only issue before us is the anount of the charitable
contribution and thus the all owabl e deducti on.

Deductions are a matter of |egislative grace, and a taxpayer
bears the burden of proving entitlement to any clai ned exenptions

or deducti ons. | NDOPCO, Inc. v. Conmi ssioner, 503 U.S. 79, 84

(1992). Moreover, the Conmm ssioner’s determ nation of value is
normal Iy presuned correct, and the taxpayer bears the burden of

proving that the determnation is incorrect. See Rule 142(a);

Welch v. Helvering, 290 U S. 111, 115 (1933); Schwab v.

Conmi ssioner, T.C. Menp. 1994-232.

CGenerally, the anobunt of a charitable contribution is the
fair market value of the contributed property at the tine it is

contributed. Sec. 1.170A-1(a), (c)(1), Income Tax Regs. Fair
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mar ket value is the price at which property woul d change hands
between a willing buyer and a wlling seller, neither being under
any conpul sion to buy or sell and both having a reasonabl e
know edge of relevant facts. Sec. 1.170A-1(c)(2), Incone Tax
Regs.

In determning the fair market value of property, we nust
take into account not only the current use of the property but

al so its highest and best use. See Stanley Wrks v.

Commi ssioner, 87 T.C. 389, 400 (1986): sec. 1.170A-14(h)(3)(i)

and (ii), Incone Tax Regs. A property’s highest and best use is
t he hi ghest and nost profitable use for which it is adaptable and
needed or likely to be needed in the reasonably near future.

A son v. United States, 292 U S. 246, 255 (1934). The hi ghest

and best use can be any realistic, objective potential use of the

property. Sym ngton v. Conm ssioner, 87 T.C. 892, 896 (1986).

The amount of a charitable contribution of a conservation
easenent is generally the fair market val ue of the easenent at
the time it is contributed. Sec. 1.170A-14(h)(3)(i), Inconme Tax
Regs. Ildeally, the fair market value of a conservation easenent
woul d be based on the sales prices of conparable easenents. Sec.
1. 170A-14(h)(3), Inconme Tax Regs. However, because conservation
easenents are typically granted by deed or gift rather than sold,

conparabl e sales are rarely available. Sym ngton v.

Conmi ssi oner, supra at 895. As an alternative, the so-called
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bef ore-and-after approach is often used instead. Stanley Wrks

v. Conm ssioner, supra at 399. Under the before-and-after

approach, the fair market value of a conservation easenent equals
the difference between the fair nmarket value of the easenent-
encunbered property before it is encunbered by the easenent and
after. Sec. 1.170A-14(h)(3)(i) and (ii), Incone Tax Regs.

The general rule for determ ning the anmount of a charitable
contribution is nodified in sonme situati ons where appreciated
property is contributed. Under section 170(e)(1)(A), the anount
of a charitable contribution of property is reduced by the anount
of gain which would not have been | ong-term capital gain had the
t axpayer sold the property at its fair market value at the tine

of contri bution. Estate of Bullard v. Conmi ssioner, 87 T.C. 261

268 n.4 (1986); sec. 1.170A-4(a)(1l), Incone Tax Regs. Long-term
capital gain is generally “gain fromthe sale or exchange of a
capital asset held for nore than 1 year”. Sec. 1222(3). 1In
effect, section 170(e)(1)(A) limts the contribution anmount of
appreci ated property which is not |ong-termcapital gain property
to the property’ s basis at the tine it was contributed. See Lary

v. United States, 787 F.2d 1538, 1540 (11th Cr. 1986); Jones V.

Comm ssi oner, 129 T.C 146, 150-151 (2007), affd. 560 F.3d 1196

(10th Cr. 2009).
It follows that when a taxpayer grants a conservation

easenment over appreciated real property held for less than 1
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year, the amount of the contribution nust be determned with
regard to section 170(e)(1)(A). See sec. 1.170A-4(b)(1), Incone

Tax Regs.; see also Strasburg v. Comm ssioner, T.C. Mno. 2000-

94: Giffin v. Commssioner, T.C. Mno. 1989-130, affd. 911 F. 2d

1124 (5th Gr. 1990). Accordingly, the anmount of the
contribution is limted to the conservati on easement’s basis at

the tinme it is contributed. See Strasburg v. Commi SsSi oner,

supra; Giffin v. Conni ssioner, supra.

The adj usted basis of a conservation easenent is equal to
that portion of the adjusted basis of the entire property which
bears the sane ratio to the adjusted basis of the entire property
as the fair market value of the contributed property bears to the
fair market value of the entire property. Sec. 1.170A-

4(c) (D) (i1), Incone Tax Regs.; see Strasburg v. Conm ssioner,

supra. Put another way, the basis of a conservation easenent is
equal to the adjusted basis of the entire property reduced by the
percentage decrease in the entire property’s fair market value as
a result of the conservation easenent.

1. Expert Wt nesses

Each party has offered the report and testinony of an expert
Wi tness to establish the amount of petitioner’s charitable
contribution. An expert’s opinions are adm ssible if they assist
the trier of fact to understand the evidence or to determne a

fact in issue. Fed. R Evid. 702. W evaluate expert opinions
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in light of each expert’s denonstrated qualifications and al

other evidence in the record. See Parker v. Conm ssioner, 86

T.C. 547, 561 (1986). Wiere experts offer conpeting estimtes of
fair market value, we determ ne how to weigh those estimates by,
inter alia, examning the factors they considered in reaching

their conclusions. See Casey v. Conmi ssioner, 38 T.C. 357, 381

(1962). We are not bound by an expert’s opinions and may accept
or reject an expert opinion in full or in part in the exercise of

sound judgnent. See Helvering v. Nat. Gocery Co., 304 U S. 282,

295 (1938); Parker v. Conm ssioner, supra at 561-562. W may

al so reach a determ nation of val ue based on our own examn nati on

of the evidence in the record. Silverman v. Conm ssioner, 538

F.2d 927, 933 (2d Gr. 1976), affg. T.C. Meno. 1974-285.

A. Petitioner’'s Expert

Petitioner’s expert, Mark S. Weston, has a bachelor of arts
degree in English literature and a master of arts degree in
library and information science. He is a certified general
appraiser in the State of Col orado and has been a nenber of the
Col orado Board of Real Estate Appraisers since 1999. Since the
m d- 1990s he has witten several publications and given a nunber
of presentations on valuing conservation easenents. M. Wston
wrote two appraisal reports with respect to the conservation

easenent over the Bull Muntain and Syl vester parcels: An
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original report, dated March 30, 2001, and a supplenental report,
dat ed Septenber 28, 2007.

In his reports M. Wston used the before-and-after approach
and concl uded that the fair market val ue of the conservation
easenment was $2, 926, 700. He determined that the fair market
val ues of the Bull Muntain and Syl vester parcels, before
petitioner granted the easenent, were $3,509,568 and $832, 752
(both $1,800 per acre®), respectively. Referring to section
170(e)(1)(A) and the fact that petitioner purchased the Syl vester
parcel less than 1 year before he granted the easenent, M.

West on used the Sylvester parcel’s adjusted basis, $671,350, in
his calculations instead of its fair market value. |n addition,
he rounded the Bull Muntain parcel’s fair market value to

$3,509, 650, resulting in a total before figure for both parcels
of $4,181,000. He then determned that this figure was reduced

by 70 percent when petitioner granted the easenent.

°l'n his original report--in the narrative section on p. 44--
M. Weston tw ce stated that the value of the Bull Mpuntain and
Syl vester parcels was “at the average rate of $1,900 per acre.”
However, he used $1,800 per acre in his subsequent nunerical
calculations and also referred to the $1, 800-per-acre figure in
hi s suppl emental report. Because his report does not explicitly
expl ain how he cal cul ated the average val ue per acre of the two
parcel s, we cannot be certain which figure M. Wston intended.
Wil e this discrepancy on such an inportant fact is not
conforting, we will assume that his references to $1,900 per acre
wer e typographical errors.



B. Respondent’s Expert

Respondent’ s expert, Kerry L. Packard, has bachel or of
science and a master of engineering degrees. He has been an
engi neer revenue agent with the Internal Revenue Service since
1982. In that role he has conducted field investigations and has
made val ue estimations with respect to real and personal property
and has prepared val uation, technical, and engi neering reports.
He has experience val uing conservation easenents and ranch | and
and has conpl eted several Anmerican Institute of Real Estate
Appr ai sal courses.

In his report, dated Septenber 28, 2007, he al so used the
bef ore-and- after approach and concl uded that the fair market
val ue of the conservation easenent was between $0 and $238, 135.1°
He further determned that the fair market val ues of the Bul
Mount ai n and Syl vester parcels before contribution of the
easement were $1, 706, 250 ($875 per acre) and $671, 350 (rounded to
$1, 449 per acre), respectively. M. Packard referenced section
170(e) (1) (A), but because he found that the Sylvester parcel did
not appreciate after petitioner purchased it, he concluded that
it did not apply. He rounded the fair market val ue of the Bul
Mount ai n parcel to $1,710,000, resulting in a total before figure

for both parcels of $2,381,350. He then determned that this

’Respondent has not asserted an increased deficiency in
light of M. Packard's concl usions.
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figure was reduced by 0 to 10 percent when petitioner contributed
t he easenent.

C. Expert Wtness |ssues

The parties have raised two i ssues with respect to the
expert witnesses. First, the probative value of both experts’
reports and testinony has been called into question. Petitioner
asserts that M. Packard is biased, ! | acks appropriate
qual i fications, nmade nunerous m stakes, and did not prepare his
report in accordance with the Uniform Standards of Professional
Apprai sal Practice (USPAP). Petitioner also argues that we
should give M. Packard s report |ess weight because respondent
did not assert an increased deficiency in light of M. Packard’s
concl usi ons. Respondent counters that M. Wston is biased!? and
made nunerous m stakes. W have considered the parties argunents
and, as appropriate, have evaluated the experts’ reports and

testinony accordingly.® W do not find that M. Packard’s

U'n his brief, petitioner states that M. Packard’'s report
is “unable to claimeven a pretense at objectivity or
i ndependence” and “is nerely the expression of the (decidedly
bi ased) opinion of a career |IRS valuation engineer (lacking in
requi site credentials and professional accreditation).”

12Respondent points to prelimnary valuation notes in M.
Weston’s work file, which contain the handwitten notation “Nick
wants it Bigger!!” next to a valuation of the Bull Muntain
parcel at $2.4 mllion to $2.7 mllion.

13See Brown v. Se. Pa. Transp. Auth. (In re Paoli R R Yard
PCB Litig.), 35 F.3d 717, 744-745 (3d G r. 1994) (“A judge
frequently should find an expert’s nethodol ogy hel pful even when
(continued. . .)
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report should be given |l ess weight on the basis that respondent
did not assert an increased deficiency. Petitioner did not
provi de any support for this argunent, and we have found none.

Second, at trial respondent noved to strike fromthe record
Ms. Sant’s March 2, 2001, appraisal report and a Decenber 12,
2003, engineer’s report by IRS Engineer LlIoyd Philip Kinney.?
We had admtted those reports into evidence, in part, so that
petitioner could use themto cross-exam ne M. Packard.
Respondent asserts, however, that petitioner never nentioned the
reports during cross-exam nation. W reserved judgnent on the
issue in order to obtain a transcript of the cross-exam nation
but will now deny respondent’s notion.

We note that petitioner asked M. Packard several questions

about the exhibits during cross-exam nation, including: (1)

13(...continued)
the judge thinks that the expert’s technique has flaws sufficient
to render the conclusions inaccurate.”); Witehouse Hotel Ltd.
Partnership v. Comm ssioner, 131 T.C. _ , _ (2008) (slip op. at
24) (“This and other courts have found that an expert’s valuation
opi nion that does not fully conport with USPAP is still
adm ssi ble although it may or may not be hel pful.”); Laureys v.
Comm ssioner, 92 T.C. 101, 129 (1989) (“In the context of
val uation cases, we have observed that experts may |ose their
useful ness (and credibility) when they nerely beconme advocates
for the position argued by a party.”); Parker v. Conm ssioner, 86
T.C. 547, 561 (1986) (stating that the Court will consider an
expert’s qualifications when evaluating his or her expert
opi ni on).

YMs. Sant’s report, Exhibit 28-P, provided the basis for
petitioner’s 2000 Form 8283, and M. Kinney's report, Exhibit 27-
P, apparently provided a part of the basis for respondent’s Feb.
7, 2006, notice of deficiency.
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Whet her the two reports were in the file that M. Packard was
provi ded when he began working on the case; (2) whether M.
Packard reviewed Ms. Sant’s report; (3) whether he reviewed M.
Kinney’s report in a supervisory capacity; and (4) whether and to
what extent he relied on Ms. Sant’s and M. Kinney's reports.
M. Packard responded that (1) the reports were in the file he
received, (2) he reviewed Ms. Sant’s report, (3) he did not
review M. Kinney' s report in a supervisory capacity, and (4) he
did not rely on either report to any extent, noting that “Had |
agreed with the facts and the anal yses that were devel oped in
t hose reports, they would have precluded the need for nme to have
done one.”
I11. Analysis

Respondent al | owed $1, 992, 375 of the $3, 100,000 charitable
contribution deduction that petitioner clainmed for granting the
conservation easenent over the Bull Muntain and Syl vester
parcels. W nust determ ne whether petitioner is entitled to a
| ar ger deduction and, if so, how much larger. To do so, we nust
determ ne the anount of petitioner’s charitable contribution,
which is generally the fair market value of the conservation
easenent. See sec. 1.170A-14(a), (h)(3)(i) and (ii), Incone Tax
Regs.

M. Weston attenpted to determne the fair market val ue of

t he easenent based on the sales prices of conparabl e conservation
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easenents; however, he did not “[weigh] this data heavily in
[ his] analysis due to dissimlarity of the encunbered parcels
conpared with the subject property.” See sec. 1.170A-14(h)(3),
I ncone Tax Regs. W agree with M. Weston and find that this
data is insufficient to make a conclusion as to fair market
value. Accordingly, we nust rely on the before-and-after

approach, as both M. Wston and M. Packard have. See id.; see

also Stanley Wrrks v. Conmi ssioner, 87 T.C. at 399. To apply the
bef ore-and- after approach, we nmust determ ne the fair market

val ues of the Bull Muntain and Syl vester parcels before
petitioner granted the conservation easenent and after. Sec.

1. 170A-14(h)(3), Income Tax Regs.

A. Fair Market Value of the Bull Muntain Parcel Before
Petitioner Granted the Conservati on Easenent

1. M. Wston’s Opinion

M. Weston concluded that the Bull Muntain parcel’s highest
and best use before petitioner granted the conservati on easenent
was residential developnent in lots ranging in size from35 to
350 acres. He believed--apparently based on anecdotal real
estate agents’ coments--that there was significant demand for
residential property of that size in the area and noted several
selling points, including proximty to a national forest, scenic
views, relative seclusion, and abundant wildlife. Mreover, he
bel i eved that Gunnison County woul d have approved the change in

the property’ s use fromagricultural to residential.
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He relied primarily on the sal es conpari son approach to
determine the fair market value of the Bull Muntain parcel.?®
Under that approach the property being valued is conpared with
simlar properties sold in the sanme tinefrane and geographic

area. Schwab v. Conm ssioner, T.C Meno. 1994-232. The subject

property’s fair market value is determ ned by reference to the
sales prices of the conparable properties, adjusted upward to the
extent that the subject property is superior to the conparable
property in sonme fashion and downward to the extent it is

inferior in sone fashion. See Wit ehouse Hotel Ltd. Partnership

v. Comm ssioner, 131 T.C. _, _ (2008) (slip op. at 44-45); see

al so Schwab v. Conmm ssioner, supra (“This approach is based on

the principle that the prudent purchaser would pay no nore for a
property than the cost of acquiring an existing property with the

same utility.”).

5. Weston al so used the devel opnent technique to “test
t he reasonabl eness of the direct sales conparison technique” but
stated that he had “a greater degree of confidence in the direct

conpari son technique.” The devel opnent technique is appropriate
where the subject property being valued is “‘ripe for
devel opnent.” Estate of McCorm ck v. Conm ssioner, T.C Meno.

1995-371. Under the devel opment techni que, the subject property
is treated as if it were subdivided, devel oped, and sol d.
Expected proceeds fromsales of the subdivided |ots are reduced
by devel opnment costs and di scounted over the period during which
the lots are expected to sell. See Branch v. Comm ssioner, T.C
Meno. 1987-321. Using the devel opnent technique, M. Wston
determ ned that the fair market value of the Bull Muntain parce
was $3, 695, 265.
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For purposes of the sales conparison approach, M. Wston’s
subj ect property was a 2,412. 40-acre piece of land that included
both the Bull Muntain and Syl vester parcels. He valued the
parcels as one, believing that they had been “assenbl ed together”
when petitioner purchased them and that they “can be consi dered
contiguous by virtue of the easenents that joined these two
parcel s”.

M. Weston considered sal es of 12 conparable properties in
his anal ysis, relying heavily on 4 sales, including the Cctober
6, 1999, sale of the Bull Muntain parcel to petitioner for
$1, 535,000 or $787 per acre. He made adjustnments to the sales
prices of the conparable properties to--in his view-account for
mar ket conditions, |ocation, size, and access. Wth respect to
the October 6, 1999, sale of the Bull Muntain parcel to
petitioner, M. Wston made two significant positive adjustnents,
reflecting that the Bull Muntain parcel had appreciated by a
prodi gi ous and at first blush inplausible 128 percent in the
short 14 nonths between the date petitioner purchased the renote,
rural parcel and the date he granted the conservation easenent.
M. Weston’s first and nost inportant adjustnent was based on his
belief that “The value of [the Bull Muntain parcel] * * * was
i ncreased significantly by the assenblage with the [ Syl vester

Parcel] * * * due to inproved access.” His second adjustnent was
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due to inflation and inproved market conditions during the
i ntervening 14 nont hs.

In his supplenental report M. Wston suggested a third
reason why the fair market value of the Bull Muntain parcel was
hi gher than the Cctober 6, 1999, sales price; nanely, because
that sales price nay have been below fair market value. |In that
regard he made the foll ow ng observation: “Reportedly, MIIlion
had been conpelled to take title to this portion of the Property
after a prior transaction fell through and was as a result highly
notivated to sell the Property, even at a discount, due to
financial distress.”1

Utimately, M. Weston determned that the fair market val ue
of the conbi ned subject property was $1,800 per acre. Applying
that price per acre to the 1,950 acres of the Bull Muntain
parcel, he concluded that its fair market val ue before petitioner
contri buted the conservation easenment was $3, 509, 568.

2. M. Packard' s Opinion

M. Packard found that the highest and best use of the Bul
Mount ai n parcel before petitioner granted the conservation

easenent was continued agricultural and recreational use.

8\ . Weston suggested this third adjustment in his Sept.
28, 2007, supplenmental report. VWile discussing generally
“Conditions of Sale (Mtivation of the Parties)” in his original
Mar. 30, 2001, appraisal report, he explicitly chose not to make
any adjustnent for financial distress for any of the conparable
sales included in his original report.
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Al t hough he believed that residential developnent in lots of 35
acres or nore was legally perm ssible, physically possible, and
financially feasible, he did not think it was the “maxi mally
producti ve use” of the property because of the limted demand for
residential lots in the area, as reflected by “limted demand for
devel opabl e lands” in the area.

M. Packard relied on the sales conparison approach to
determne the fair market value of the Bull Muntain parcel. He
used the Bull Muntain parcel itself as the subject property and
conpared it with nine conparable properties, making adjustnents
for access, size, water rights, tree cover, and market
conditions. He placed great reliance on the Cctober 6, 1999,
sale of the Bull Muntain parcel to petitioner and one ot her
sale. H s only adjustnent to the October 6, 1999, sales price of
the Bull Muntain parcel was a positive adjustnent because
“properties were generally increasing in value” during the 14
nmont hs between the sale and petitioner’s grant of the easenent.

M. Packard ultimately determ ned that the fair market val ue
of the Bull Mountain parcel before petitioner granted the
conservation easenment was $875 per acre or $1, 710,000 after
roundi ng. This value reflects that the Bull Muntain parce

appreciated in value by 11 percent.



3. Di scussi on

To determ ne the fair market value of the Bull Muntain
parcel, both experts used the sal es conparison approach, relying
heavily on the October 6, 1999, sale of the parcel to petitioner.
We think that this was the appropriate approach to take. After

all, the best evidence of fair market value is a recent sal e of

the property at issue. See Wortmann v. Conmm ssioner, T.C. Meno.
2005-227 (“we find that the nost persuasive evidence of the
subj ect property’s value as of the contribution date is the
actual sale of the subject property 17 nonths before the
contribution”). For the purposes of our analysis, we will focus
on the Cctober 6, 1999, sale.?

There are three major issues that divide the experts.
First, they do not agree whether there was demand for residential
property in the area. Second, they do not agree that the Bul
Mount ai n parcel’s access was i nproved after petitioner purchased
the Syl vester parcel. Third, they do not agree that petitioner
purchased the Bull Muntain parcel at a discount due to the
seller’s financial distress. Each of these issues has a
significant effect on the fair market value of the Bull Muntain

parcel, and we wi || address each separately.

7"Because we will not consider other conparable properties
in our analysis, we need not address the parties’ disputes over
ot her adjustnents, such as adjustnents due to | ocation, size, and
wat er rights.
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i Demand for Residential Property

The demand for residential property in the Bull Muntain
parcel’s nei ghborhood is an inportant consideration because it
af fects the parcel’s highest and best use and because hi gh demand
for residential property would suggest a higher fair nmarket
val ue.

Al t hough M. Weston acknow edged, in his March 30, 2001,
report, that “To date there has not been a significant anount of
devel opnent in this part of Gunnison County”, he indicated that
“The northwestern portion of Gunnison County is beginning to see
an increase in demand for vacant |and suitable for devel opnent”
and that “property values are appreciating rapidly at the present
time.” Despite his statenment that “This growmh is not expl osive,
however”, he projected that demand was so high that if the Bul
Mount ai n parcel were subdivided into 39 parcels of 35 acres or
nore, the subdivided parcels could have been sold wthin 5 years.
CGting local realtors, he concluded that there was “strong demand
for residential sites of this size and character in the current
mar ket” and that “The |ack of sales activity involving smaller

parcels in this area is due entirely to a |l ack of supply.”?®

¥ n her report, Ms. Sant al so concluded that demand for
residential property in the area was high: “Prices are
i ncreasing and demand is noderate to strong. The difficulty in
this area is the |ack of available smaller acreage parcels.
* * * The subject due to its |ocation and physi cal
characteristics is well suited and desirable for residential use
(continued. . .)
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M. Packard found to the contrary, noting sinply that “If
demand for residential parcels was strong, it is reasonable to
expect that a devel oper woul d have shown interest in [the Bul
Mountain parcel].” He stated that “There is little, or no,
residential devel opnent activity in the market area of the
subj ect property” and “Wiile there are isolated snall-acreage
| and purchases that have occurred for the purpose of building a
home, there has been no pl anned devel opnent of |arge parcels.”

Based on the evidence before us we find that there was
l[ittle to no demand for residential property of the type
suggested by M. Weston at the tinme petitioner granted the
conservation easenent. |In addition, we do not see a trend of
i ncreasing demand at that tinme, either. M. Wston’s assertions
ot herw se | ack evidentiary support.

The experts did acknow edge that the property to the Bul
Mountai n parcel’s east--property owned by Eck and adjacent to
State Hi ghway 133--was divided into twelve 35-acre residenti al
parcels and sold from 2002 t hrough 2006. That evidence and the
prol onged 4-year absorption rate does not persuade us that there

was significant demand for that type of property, even with

18( ... continued)
and is a convenient drive tinme from Carbondale.” W note,
however, that reaching Carbondale requires one to traverse
McClure Pass, the summt of which is 8,755 feet. This is not
hi gh by Col orado standards but would be a problemor cause a
del ay on snowy days.
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relatively good access, in 2000. First, the Eck sal es occurred
after the valuation date in this case, and we are therefore
limted in our consideration of them?!® Second, even if we could
consi der those sales, they reflect nuch | ower demand than M.

West on has suggested. Specifically, although M. Wston
indicated that thirty-nine 35-acre-or-nore residential parcels
could be sold within 5 years, it apparently took Eck 4 years to
sell just twelve 35-acre parcels wth better access and a
conpar abl e nearby | ocati on.
M. Weston has al so noted the existence of smaller |ots,
i ncludi ng sone of less than 1 acre, to the north of the Bul
Mount ai n parcel. Al though those lots may exist, there is no
evi dence that they had been sold or even offered for sale at the
time petitioner granted the conservati on easenment. Accordingly,
they do not support M. Weston’s clains regardi ng demand.
Because we conclude that there was |imted demand for
residential property in the Bull Muntain parcel’s nei ghborhood
around the tinme petitioner granted the easenent, we al so concl ude

that the highest and best use of the Bull Muntain parcel before

19See Estate of Spruill v. Conmm ssioner, 88 T.C 1197, 1228
(1987) (“It is well settled that, in examning all the rel evant
facts and circunstances, events occurring subsequent to the
val uation date are not considered in determning fair market
val ue, except to the extent that such events were reasonably
foreseeabl e on the valuation date”.).
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petitioner granted the easenent was continued agricul tural and
recreational use.?

ii. Access to the Bull Muntain Parce

Both experts agree that the Bull Muntain parcel did not
have i deal access to public roads when petitioner purchased it on
Cct ober 6, 1999. The road to H ghway 133 was |ong and rough, and
the Bull Muntain parcel’ s easenent over Mlntyre's property to
access County Road 265, which was a gravel road not always pl owed
inthe winter,? was limted to agricultural purposes. M.

Weston asserts, however, that when petitioner purchased the

Syl vester parcel, the agricultural restriction over MiIntyre’'s
property was lifted. 1In his words: “there was created a nuch
better and unrestricted access route that | ed from County Road
265 all the way down into the larger Bull Muntain Ranch tract.”
Based predom nantly on this belief and the synergy created by the

assenbl age of the two parcels, he determ ned that the Bul

2Because the highest and best use of the parcel was not
residential devel opnent, the devel opnent technique for valuing it
is not appropriate. As aresult, we wll disregard M. Wston's
devel opnent techni que analysis as well as the experts’ and
parties’ disputes over how that technique was applied. But had
we considered it and factored in realistic devel opnent costs and
access problens together with a realistic absorption rate, it
woul d not have materially affected our valuation of the
conservati on easenent.

2lGunni son County Public Wrks Departnent, Gunnison County,
Col orado County/ Pl owed Roads Nunerical List 2 (last viewed 2009).
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Mount ai n parcel nore than doubled in value after petitioner
purchased the Syl vester parcel

M. Weston, who is not an attorney, never fully expl ai ned
how the agricultural restriction was lifted; and when asked
during cross-exam nati on, he acknow edged that he was “probably
* * * not qualified to have that opinion.” Apparently, he
believed that petitioner could cross Mcintyre' s property using
the Sylvester parcel’s unrestricted easenent even if petitioner
was traveling to and fromthe Bull Muntain parcel

There is no discernable |egal support for M. Wston's
position. Under Col orado | aw “an easenent hol der may not use
[an] easenent to benefit property other than the dom nant

estate.” Lazy Dog Ranch v. Telluray Ranch Corp., 965 P.2d 1229,

1238 (Colo. 1998) (citing 1 Restatenent, Property 3d (Servitude),

sec. 4.11); WRWC, LLCv. Cty of Arvada, 107 P.3d 1002, 1005

(Colo. Ct. App. 2004). In Lazy Dog Ranch, the Col orado Suprene

Court cited the Restatenent, which states that “unl ess otherw se
provi ded, an appurtenant easenent cannot be used to serve
property other than the dom nant estate. The rationale is that

use to serve other property is not within the intended purpose of
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the servitude.”?> 1 Restatenent, Property 3d (Servitude), sec.
4.11, cmt. b. (2000).

Here, the unrestricted easenent over Mlntyre s property is
appurtenant to the Sylvester parcel. In that regard, the benefit
of the easenent passed fromthe parcel’s previous owners to
petitioner when he bought the parcel. 1In addition, the Sylvester
parcel is the dom nant estate with respect to the easenent
because it is the property that is benefited by it. Accordingly,
Col orado | aw woul d prohibit petitioner fromusing the Sylvester
parcel’s unrestricted easenent to benefit property other than the

Syl vester parcel. Lazy Dog Ranch v. Telluray Ranch Corp., supra

at 1238; 1 Restatenent, supra sec. 4.11. This is true even
t hough petitioner owned both the Bull Muntain and Syl vester

parcels. 1 Restatenent, supra sec. 4.11.7%

22The Col orado Suprene Court defined sone of the key terns
as follows:

An easenent is said to be “appurtenant” to property
when the benefit or burden of the easenent “runs with”
an interest in property. Owmers of the property are
entitled to the benefit, or subject to the burden, of
the easenent due to their relation to the property.
Thus, when their property interest term nates, so does
their connection to the easenent. * * * The property
burdened by the easenent is customarily known as the
“servient estate,” while the property benefited by the
easenent is called the “dom nant estate.” * * *

Lazy Dog Ranch v. Telluray Ranch Corp., 965 F.2d 1229, 1234
(Col 0. 1998).

ZAs an exanple, if a hotel owner purchases a lot in an
(continued. . .)
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What this nmeans is that the Bull Muntain parcel’s access
over Mcintyre's land was still |imted to agricultural purposes
even after petitioner purchased the Sylvester parcel.
Consequently, for this and other reasons, M. Wston’s | arge
positive adjustnment to the Bull Muntain parcel’s fair nmarket
val ue due to inproved access is unwarranted. ?*

A second consequence of our access analysis is that M.
Weston was wong to have valued the Bull Muntain and Syl vester
parcels as a single property. Presumably M. Wston believed
t hat once petitioner owned both parcels, he could string the
parcel s’ easenents together to provide access between them thus

assenbling the parcels or rendering them contiguous.? As

(.. .continued)
adj acent subdivision and that | ot holds an easenent appurtenant
allowng it rights to use a community beach and recreationa
facilities, the hotel owner is not entitled to use the beach or
the facilities for the benefit of its hotel operation.
1 Restatenent, Property 3d (Servitude), sec. 4.11, ill. 1 (2000).
In an even nore extrenme exanple, if an individual purchases two
adj oi ning parcels of |land, one of which includes the benefit of
an appurtenant easenent over another parcel, and builds a house
whi ch straddl es the borders of those two parcels, the individual
is not entitled to use the easenent for access to the part of the
house built on the other parcel of land. Id. ill. 2.

24l n any event, even if access to the Bull Muntain parcel
was no longer limted to agricultural use, given our
determ nation that the parcel’s highest and best use was
agricultural and recreational, any positive adjustnment to its
fair market val ue would have been nmuch snmaller than M. Wston’'s
adj ust nent .

M. Weston also cited “the concept of unity of use” to
explain why the Bull Muntain and Syl vester parcels could be
(continued. . .)
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expl ai ned above, this was not perm ssible. See Lazy Dog Ranch v.

Telluray Ranch Corp., supra at 1238.

The Bull Muntain and Syl vester parcels are two separate
properties, separated fromeach other by a quarter mle. In
fact, the parties stipulated that the parcels are not contiguous,
and even the conservation easenent docunents that petitioner
signed refer to the parcels as “two legally distinct and
separately deeded properties.” For the reasons above, the Bul
Mount ai n and Syl vester parcels should have been val ued

separatel y. 2

25(...continued)
considered a single property despite the fact that they are not
contiguous. W note that in condemmation cases “Three factors
are particularly helpful in ascertaining whether property taken
is part of a single, larger tract: physical contiguity, unity of
ownership, and unity of use.” United States v. 8.41 Acres of
Land, 680 F.2d 388, 393 (5th Cr. 1982). W are not persuaded
that unity of use is a relevant concept in the case before us.
Mor eover, other than sonme possible savings in marketing costs, we
do not perceive that devel opnent costs would be markedly reduced
given the need for separate roads and utilities for the disparate
parcels. W therefore reject M. Weston’s analysis on this
poi nt .

2There is yet another reason why the Bull Muntain and
Syl vester parcels should have been val ued separately. By val uing
the two parcels together and allocating the conbined price per
acre to the Bull Muntain parcel, M. Wston factored the
attributes of the Sylvester parcel into his determ nation of the
Bul | Mountain parcel’s fair market value. This may have
distorted his ultimate determ nation of the fair market val ue of
the Bull Muntain parcel. This is particularly problematic here
because the Syl vester parcel was treated separately under sec.
170(e)(1)(A), leaving only the question of the Bull Muntain
parcel’s val ue.

(continued. . .)
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i Evi dence of a Discounted Sales Price in 1999

M. Weston suggested in his supplenmental report that the
Bul | Mountain parcel’s $1, 535,000 sales price may have been a
di scounted price due to the financial distress of its seller
MIlion. There is insufficient evidence to support that
suggesti on.

At trial M. Weston admtted that he did not speak with
MIl1lion s managi ng partner, Aaron MIIlion, about any financi al
distress that MIlion may have been experiencing. M. Wston
appears to have based his suggestion on the fact that the Bul
Mount ai n parcel “had been listed for sale at a higher asking
price for years” and that the price was |owered in the year
before petitioner purchased it.

In his testinmony before the Court, M. MIIlion acknow edged
that the Bull Mountain parcel had been on the market for years

and that its sales price had been | owered. He noted that the

26(. .. continued)

A sinple, albeit extrene, exanple can illustrate this point.
Assune that CGoldacre is a 10-acre property with vast gold
deposits and a fair market value of $1,000 ($100 per acre) and
that Bl ackacre is a 10-acre property with no redeenming qualities
and a fair market value of $100 ($10 per acre). Valued together

&ol dacre and Bl ackacre are still very valuable, wth a fair
mar ket val ue of around $1, 100 ($55 per acre), because of
Gol dacre’s gold deposits. |If the fair market val ue of Bl ackacre

alone is deternmined by allocating the joint value of $55 per acre
to Bl ackacre, then the fair market val ue of Bl ackacre would be
$550. That result factors Goldacre’s gold deposits into

Bl ackacre’s fair market value, resulting in a large distortion
fromits actual fair nmarket value of $100.
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parcel had been on the market on a for-sal e-by-owner basis for
sone time before he listed it with a real estate agent. It was
listed for 6 to 8 nonths, and at | east three offers for parts of
the parcel were received, before petitioner purchased it. M.
MIllion also testified that he had noved to Fort Collins,

Col orado, 2 years before the sale of the Bull Muntain parcel to
petitioner. He testified, however, that he was not under
“duress” or “financial conpul sion” when petitioner purchased the
par cel

M. Lario, the real estate agent who worked with M. MIIlion
to sell the parcel, testified that MIlion’s notivation to sel
the property may have increased after M. MIIlion noved out of
the area. However, he also stated that he had no reason to think
that the sales price of the parcel to petitioner did not reflect
its fair market val ue

On this evidence we cannot conclude that MIlion sold the
Bul | Mountain parcel to petitioner at a discount or that any
positive adjustnment is warranted with respect to the sales
conpari son approach. The fact that the Bull Muntain parcel was
on the market for several years and that its asking price was
lowered is just as likely an indication that demand for the
parcel was limted as it is sone reflection of financial

di stress.
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4. Conclusion as to the Fair Market Val ue of the Bul
Mountai n Parcel Before Petitioner Granted the
Conservati on Easement

We have determ ned that the October 6, 1999, sales price
shoul d serve as the basis for determning the fair market val ue
of the Bull Muntain parcel before petitioner granted the
conservation easenent. W have further determ ned that that
sal es price should not be adjusted upward, as M. Wston
asserted, because of inproved access or because the parcel was
sold to petitioner at a discount. W agree wth both experts,
however, that a positive adjustnent should be nmade because
properties in the Bull Muntain parcel’s nei ghborhood were
generally increasing in value between the tine petitioner
purchased the parcel and when he granted the conservation
easenent. M. Weston assuned a “very conservative appreciation
rate of 5% per year” while M. Packard s ultimte concl usion
reflects 1l1-percent appreciation. Based on the evidence of
record we find that an 11-percent positive adjustnent is generous
but reasonable. W therefore find that the fair market val ue of
the Bull Mountain parcel before petitioner granted the
conservation easenment was $1, 710, 000.

B. The Fair Murket Value of the Sylvester Parcel Before
Petitioner Contributed the Conservati on Easenent

The experts disagree on the fair market value of the
Syl vester parcel before petitioner granted the conservation

easenment. M. Weston determned that it had appreciated in val ue
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to $832,752 fromits $671, 350 sales price 2 nonths earlier.
Nevert hel ess, because of the restrictions inposed by section
170(e) (1) (A), he used $671,350 in his easenent valuation. M.
Packard determ ned that the parcel had not appreciated in val ue
and was still worth $671,350. W agree with M. Packard that
$671, 350 reflects the parcel’s fair market val ue before
petitioner granted the easenent. As expl ai ned bel ow, however,
even if this parcel had marginally appreciated 1 or 2 percent
based on an 1l1-percent-per-year appreciation rate, our ultimte
conclusion as to the anmount of petitioner’s charitable
contribution with respect to the Sylvester parcel would be
unchanged because of section 170(e)(1)(A).

Because the Sylvester parcel did not appreciate in val ue
bet ween the date petitioner purchased the parcel and the date he
granted the conservation easenent, section 170(e)(1)(A) does not
apply. The anpunt of petitioner’s contribution with respect to
the Syl vester parcel is therefore the fair market value of the
conservation easenent, which is in turn equal to the difference
between the fair market val ue of the parcel before petitioner
granted the easenent ($671,350) and its fair market val ue
afterwards. See sec. 1.170A-14, Inconme Tax Regs. Put another
way, the amount of the contribution is the fair nmarket val ue
before petitioner granted the easenent reduced by the percentage

dimnution in the parcel’s fair market val ue caused by the



- 37 -

easenent. See, e.g., Giffin v. Commssioner, T.C. Meno. 1989-

130 (“Qur evaluation of the totality of the evidence supports a
val ue for the easenment of 20 percent of the $350, 000 ‘ before’
val ue of the property, or $70,000.").

Accordi ngly, the anount of petitioner’s charitable
contribution with respect to the Sylvester parcel is exactly the
sanme regardl ess of whether the parcel appreciated in value or
not.?" Either way, the operative nunber is $671, 350, which we
wi |l reduce by the percentage dimnution in the Syl vester
parcel’s fair market val ue.

C. The Fair Market Values of the Bull Muntain and

Syl vester Parcels After Petitioner Granted the
Conservati on Easement

1. M. Wston’s Opinion

M. Weston determ ned that the fair market value of the Bul
Mount ai n and Syl vester parcels was dim ni shed by 70 percent
because of the conservation easenent. |In reaching this
concl usi on he considered the dimnution in value caused by
conservation easenents over six simlar properties. He
determ ned that the dimnution in value of those properties
ranged from48 to 70-80 percent. In conparing the Bull Muntain

and Syl vester parcels with those other properties, a critical

2"l f the Sylvester parcel had depreciated, we would have
used the depreciated value in our calculation. See sec. 1.170A-
14, Inconme Tax Regs. However, there is no evidence, and neither
expert suggests, that the parcel depreciated.
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factor was the extent to which the easenent restricted the use of
the property. He believed that the highest and best use of the
Bul | Mountain and Syl vester parcels before petitioner granted the
easenent was residential devel opnent and that the parcels were
limted to agricultural and recreational use after the easenent.
He therefore concluded that “Due to the restrictive nature of the
subj ect conservation easenent we are nore confident at the higher
end of the range of dimnution.” He provided the follow ng
explanation in his Septenber 28, 2007, supplenental report:

If the [Bull Muntain and Syl vester parcels] * * * had

been divided into 35-acre parcels, 68 separately

conveyabl e honesites coul d have been created, and if it

had been divided into 50-acre parcels (consistent with

our highest and best use conclusion), 48 separately

conveyabl e honesites could have been created. In any

event, density has been reduced by 95%to 97% The

Easenent, based on our analysis, caused a significant

dimnution in the fair market value of the Bul

Mount ai n Ranch

M. Weston supported his conclusion using the sales
conpari son approach and conparing the parcels after petitioner
contributed the easenment directly with other properties
encunbered by conservation easenents. The conparison resulted
“in arange in value for the entire 2,412.40-acre subject
property of between $964, 960- $1, 688, 680, bracketi ng our

concl usi on of val ue devel oped by the percentage di m nution

t echni que.”
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2. M. Packard' s Opinion

M. Packard determ ned that the conservation easenent
di m ni shed the fair market values of the Bull Muntain and
Syl vester parcels by O to 10 percent. Like M. Wston, he
considered the dimnution in value caused by conservation
easenents over conparable properties. Also |like M. Wston, he
paid particular attention to the restrictiveness of the easenents
and whet her they changed the hi ghest and best use of the
properties. In his words: “The goal in analyzing an easenent
encunbered property sale is to estimate the loss in val ue
attributable to the change in highest and best use resulting from
the conservation easenent and reflected by the easenent
encunbered sale price.” He indicated that when using that nethod
“The need to adjust for location differences is elimnated,
because the dimnution in value is expressed as a percentage.”

In his report M. Packard included a chart that he referred
to as “the matrix”. The matrix incorporated information from 35
easenent - encunbered properties and illustrated generally that the
anount of dim nution caused by an easenent is related to the
degree to which the easenent changes a property’s hi ghest and
best use. According to M. Packard, the matri x showed that the
dimnution in value “for those properties that did not experience
a change in highest and best use * * * is quite small and was

often found to be 09.
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In addition, M. Packard sel ected seven specific properties
fromthe matrix to conpare with the Bull Muntain and Syl vester
parcels. Because M. Packard believed that the highest and best
use of the parcels before and after petitioner contributed the
easenent was agricultural and recreational use, he chose
conpar abl e properties that did not show any change in highest and
best use. After analyzing the conparables, he determ ned that
the fair market values of the parcels were dimnished by O to 10
percent because of the easenent.

Finally, M. Packard noted that there were no conparable
arm s-length sal es of easenent-encunbered properties in GQunnison
County but that a simlar sale involving subdivision covenants
resulted in no dimnution in val ue.

3. Analysis

There are fundanental problens wth both experts’
opinions.?® M. Wston's conclusion of 70-percent dimnution is
prem sed on his belief that the highest and best use of the Bul
Mount ai n and Syl vester parcels before petitioner granted the
easenent was residential developnent. W found above that the
hi ghest and best use of the Bull Muntain parcel was actually

continued agricultural and recreational use, and for the sane

2 n |ight of the fundanmental problens and because of the
concl usi ons di scussed bel ow, we need not dwell further on the
nmore specific problens raised by the experts with respect to the
met hods and conparabl e properties used in their respective
anal yses.
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reason we find that the highest and best use of the Sylvester
parcel is also continued agricultural and recreational use.
Therefore, the devel opnent restrictions inposed by the easenent
had nmuch | ess effect on the parcels’ use than M. Wston has
suggested and woul d not warrant a 70-percent dimnution in
val ue. 2°

Mor eover, given our conclusions as to the fair market val ues
of the Bull Muntain and Syl vester parcels ($1, 710,000 and
$671, 350, respectively), even with 70-percent dimnution in val ue
t he amount of petitioner’s charitable contribution would not
exceed the $1, 992, 375 deduction that respondent has already
al | oned.

Wth respect to M. Packard, we disagree with his concl usion
that the conservation easenent may have had no, or only a
nom nal, inpact on the fair market values of the Bull Muntain

and Syl vester parcels.3 See Schwab v. Conm ssioner, T.C Meno.

1994-232 (“We find it hard to i magine a prospective purchaser of

a 1,558-acre parcel of |land who woul d not have consi dered the

2\W note as well that M. Weston’s report |acks critical
i nformati on about the conparable properties he considered; nanely
t he hi ghest and best use of the properties before they were
encunbered by conservation easenents. Wthout this information
it is inpossible to tell how nuch effect the easenents had on the
properties’ fair market val ues.

W& al so disagree with M. Packard s use of the matri x.
Because it included general information that did not have a
specific connection to the Bull Muntain and Syl vester parcels,
we afforded it little weight in our analysis.



- 42 -
restrictions of the open-space easenent in determ ning the
price.”). Further, he failed to consider two inportant factors.

First, for tax years beginning on or after January 1, 2000,
the State of Colorado allows a State incone tax credit for
taxpayers who grant a qualified conservati on easenent on rea
property located in Colorado. Colo. Rev. Stat. sec. 39-22-522(2)
(2000). At the time petitioner granted the conservation
easenent, the maxi mumcredit allowed was $100, 000 per donati on.
Id. sec. 39-22-522(4)(a). Any unused portion of the credit could
generally be carried forward for a maxi numof 20 years. 1d. sec.
39-22-522(5)(a). In addition, subject to certain limtations,

t he taxpayer could transfer all or a portion of the credit to
anot her taxpayer. 1d. sec. 39-22-522(7). Cenerally, the credit
a taxpayer could use was limted to the net tax liability
reported during the tax year; however, if State revenue exceeded
certain thresholds, a taxpayer could “elect to have the anount of
the credit not used as an offset against inconme taxes in said

i ncone tax year refunded to the taxpayer.” 1d. sec. 39-22-
522(5) (b) (1).

M . Packard disregarded the value of the Col orado State
income tax credits. By granting the conservation easenent over
the Bull Muntain and Syl vester parcels, petitioner precluded any
future purchasers fromgranting a conservation easenent and thus

fromreceiving the benefit of the tax credits. This should have
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been at | east considered in determ ning the parcels’ dimnution
in fair market value. At trial M. Packard tried to explain his
| ack of attention to the State credits by noting that the market
was generally not yet sophisticated enough to recogni ze the
potential value of the credits or factor theminto fair market
value. W reject his explanation, which was based on the state
of the market at that tinme. For purposes of determning fair
mar ket val ue, we nust consider a hypothetical sale between a
willing buyer and a willing seller both having a reasonabl e

know edge of relevant facts. See Arbor Towers Associates, Ltd.

v. Comm ssioner, T.C Meno. 1999-213; sec. 1.170A-1(c)(2), Incone

Tax Regs.

Second, M. Packard has seem ngly neglected the possibility
that circunstances may change in the future. For exanpl e,
al though there was little demand for residential property at the
time petitioner granted the easenent, residential devel opnent may
be a realistic possibility in the future. In that event, the
conservation easenment woul d neverthel ess prevent petitioner or
his successors in interest fromtaking advantage of potentially
| ucrative devel opnent opportunities. M. Packard should have at

| east considered this possibility in his report and, if
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appropriate, reflected it in the dimnution in value of the Bul
Mount ai n and Syl vester parcels’ fair market val ues. 3!

In sum M. Weston's determ nation of 70-percent di m nution
is too high and M. Packard’s determ nation of 0- to 10-percent
dimnution is too low. The correct percentage |lies sonmewhere in
bet ween; however, because of our conclusions with respect to the
fair market values of the Bull Muntain and Syl vester parcels, no
dimnution in that range will lead to a | arger deduction than
respondent has al ready all owed.

| V. Concl usi on

Based on a thorough review of the evidence in this case, we
concluded that the fair market values of the Bull Muntain and
Syl vester parcels before petitioner granted the conservation
easenment were $1, 710,000 and $671, 350, respectively. Wen
petitioner granted the conservation easenent, the fair market
val ues of the parcels dimnished, entitling himto a deduction.

They did not dimnish so much, however, that petitioner is

M. Packard tried to explain that these two factors are of
m ni mal inportance “in the real world”, but we are not persuaded.

To the extent future demand for residential devel opnent
coul d have been anticipated, any increase in fair market val ue
due to such demand woul d have had to have been di scounted under
time value of nmoney principles. There is no evidence that there
will be significant demand for residential devel opnent in the
area surroundi ng the Bull Muntain and Syl vester parcels in the
near to intermedi ate future. Accordingly, in light of the
necessary discount for the tine value of noney, the possibility
of future residential devel opnent does not affect our concl usion
as to the value of the conservation easenent.
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entitled to a deduction |larger than that which respondent has
al ready allowed. Accordingly, we sustain the deficiency
determ ned by respondent.
The Court has considered all of petitioner’s contentions,
argunents, requests, and statenents. To the extent not discussed
herein, we conclude that they are neritless, noot, or irrelevant.

To reflect the foregoing,

Deci sion will be entered

for respondent.




