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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

SWFT, Judge: For the years in issue, respondent determ ned

deficiencies in petitioner’s Federal incone taxes and additions

to tax as foll ows:

Additions to Tax

Year Defi ci ency Sec. 6651(a)(1) Sec. 6654
1991 $34, 838 $ 3,635 $ 706
1993 75, 020 11, 650 1,819
1994 83,520 13, 775 2,677



Unl ess otherw se indicated, all section references are to
the Internal Revenue Code in effect for the years in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedur e.

After concessions, the primary issues for decision are:

(1) For 1991, whether $22,192 in interest incone relating to a
bank certificate of deposit should be charged to petitioner;

(2) for 1994, the anount of ganbling costs petitioner realized to
of fset petitioner’s ganbling inconme; and (3) whether petitioner
is liable for additions to tax under sections 6651(a)(1l) and

6654.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.

Wen the petition was filed, petitioner resided in Brooklyn,
New Yor k.

During the years in issue, petitioner was an officer and
sharehol der of Delta Realty Devel opnent Corp. (Delta Realty). In
1988, Delta Realty purchased a parcel of real estate |located in
Newar k, New Jersey, with the intention to renovate the buil ding
| ocated on the property. 1In order to purchase the real estate,
Delta Realty obtained a $2.5-mllion | oan from Bank Leum Trust

Co. of New York (Bank Leum).



- 3 -

Al'so in 1988, another |oan from Bank Leum was obtai ned
apparently in the amobunt of $1.5 million.! The evidence does not
establish whether Delta Realty or petitioner was the debtor on
this loan. The proceeds fromthis |oan were used to purchase a
Bank Leum certificate of deposit (Bank Leum CD).

For 1988 and 1991, petitioner was issued by Bank Leum
Forms 1099-INT, Interest Incone, indicating that petitioner
recei ved interest inconme due on the Bank Leum CD. On the
Form 1099-1INT for 1991, it was indicated that petitioner received
$22,192 in interest incone on the Bank Leum CD.

Prior to 1991, petitioner won a large cash prize in the
New York State Lottery with respect to which petitioner during
the years in issue received an annual paynent of $101, 500.

In January of 1994, petitioner traveled to Las Vegas,
Nevada, and played the slot machi nes at Caesar’s Pal ace Casi no.

In 1994, petitioner was issued Fornms 1099 from Caesar’s
Pal ace indicating that petitioner had wi nnings in 1994 of
$162, 000 from pl ayi ng the Caesar’s Pal ace sl ot nachi nes.
Petitioner did not maintain any financial records relating to his
ganbl i ng wi nni ngs and costs.

For 1991, 1993, and 1994, petitioner failed to file Federal

i ncome tax returns.

1 Petitioner clains the loan was for $4 mlli on. However, a
letter fromthe attorneys who represented Delta Realty suggests
that the loan was in the anount of $1.5 mllion.
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On audit, respondent prepared and filed Federal incone tax
returns for petitioner for 1991, 1993, and 1994.

Anmong ot her adjustnents, for 1991 respondent charged
petitioner with the $22,192 in interest incone on the Bank Leum
CD. For 1994, respondent charged petitioner with the $162,000 in
ganbl i ng wi nnings from Caesar’s Pal ace and the $101, 500 in
lottery winnings. Due to |ack of substantiation, respondent
al l oned petitioner no ganbling costs. Respondent also did not
all ow petitioner an exenption for his wife for any of the years
i n di spute.

In early 1995, in conjunction with a crimnal investigation
of petitioner, the attorney general of New York was granted a
subpoena and sei zed many of petitioner’s business records. The
i ndi ctment agai nst petitioner was |later dismssed. |In 1998, the
attorney general of New York returned to petitioner sonme of his

busi ness records.

OPI NI ON
For the years in issue, respondent’s adjustnents ordinarily
carry with thema presunption of correctness. See Rule 142(a);

Welch v. Helvering, 290 U. S. 111 (1933). However, with regard to

the $22,192 in interest income relating to the certificate of
deposit, petitioner contends that under section 6201(d) the
burden shoul d be on respondent to prove that the interest incone

shoul d be charged to petitioner.
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Section 6201(d) provides that if a taxpayer, in a court
proceedi ng, asserts a reasonable dispute with respect to i ncone
reported on an information return and has fully cooperated with
respondent, then the burden of produci ng reasonabl e and probative
information relating to the alleged incone may shift to

respondent. See Hardy v. Conm ssioner, 181 F.3d 1002 (9th G

1999), affg. T.C. Meno. 1997-97; Dennis v. Conm SSioner,

T.C. Meno. 1997-275. Section 6201(d) provides as follows:

SEC. 6201(d). Required reasonable verification of
i nformati on returns.

In any court proceeding, if a taxpayer asserts a
reasonabl e dispute with respect to any item of incone
reported on an information return filed with the
Secretary under subpart B or C of part Il of
subchapter A of chapter 61 by a third party and the
t axpayer has fully cooperated with the Secretary
(it ncluding providing, within a reasonabl e period of
time, access to and inspection of all w tnesses,

i nformati on, and docunments within the control of the

t axpayer as reasonably requested by the Secretary), the
Secretary shall have the burden of producing reasonabl e
and probative information concerning such deficiency in
addition to such information return.

The evi dence indicates that petitioner has not satisfied the
cooperation requirenent of section 6201(d). Petitioner failed to
file his Federal inconme tax returns for the years in issue.
Petitioner produced mnimal records for respondent’s

representatives. Petitioner is not entitled to the benefits of

section 6201(d).
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Based on the evidence before us, we conclude that the
$22,192 in interest incone received on the Bank Leum CD should
be charged to petitioner. W note particularly petitioner’s
failure to provide any personal bank records that would
substantiate that he did not receive this interest inconme and
petitioner’s failure to provide any bank records of Delta Realty
that woul d substantiate petitioner’s claimthat Delta Realty
received this interest incone.

We are not persuaded that, in spite of the seizure of sone
of petitioner’s records, petitioner could not have | ocated and
produced for the Court docunentation that woul d have
substantiated petitioner’s claimthat the $22,192 in interest
i ncone was not received by petitioner, if in fact that were true.

Section 165(d) allows a deduction for |osses from wagering
transactions to the extent of gains fromsuch transactions. See
sec. 1.165-10, Incone Tax Regs. Section 6001 and the
correspondi ng regul ations require taxpayers to keep sufficient
records to substantiate the anmount of gross incone, deductions,
and credits clained. See sec. 1.6001-1(a), Incone Tax Regs.

Respondent has suggested that taxpayers who ganble regularly
mai ntain diaries of ganbling w nnings and costs suppl enent ed by
verifiable docunentation to conply with section 6001. See Rev.
Proc. 77-29, 1977-2 C B. 538. Respondent suggests that the

docunent ati on should contain information regardi ng the dates and
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type of specific wagers, the nanmes and addresses of the ganbling
establishments, nanmes of w tnesses, and the anobunts won or |ost.
Ceneral ly, respondent considers verifiable docunentation to
consist of the followng: Forns W2G (Certain Ganbling
W nni ngs), actual winnings slips given to taxpayers by casi nos,
wagering tickets, credit records, and bank w thdrawal forns.

Where taxpayers fail to satisfy their burden of
denonstrating the amount of their ganbling costs and fail to
provi de docunentation or other corroborating evidence, we nmay

di sal l ow cl ai med ganbling costs. See Zielonka v. Conmm ssioner,

T.C. Meno 1997-81; Kl abacka v. Comm ssioner, T.C Meno. 1987-77.

The foll ow ng schedule reflects petitioner’s and
respondent’s respective conputations of petitioner’s clainmed net

ganbling wi nni ngs for 1994.

Conput ations of Petitioner’s 1994 Net Ganbling Wnni ngs

Petitioner Respondent

G 0ss W nni ngs $837, 570 $162, 000
Ganbl ing costs (898, 050) - 0-

Lottery w nni ngs 101, 500 101, 500

Net wi nni ngs $ 41, 020 $263, 500

At trial, petitioner submtted an unsigned letter from
Caesar’s Pal ace that indicated that for 1994 petitioner put an
estimated $898, 050 into slot machi nes and had estimated sl ot
machi ne wi nni ngs of $837,570, for an estimated net ganbling | oss
(just from slot machines and before taking into account lottery

wi nni ngs) of $60,480. The letter states: "Please note the



- 8 -
tracking systemused to arrive at estimated win or |oss
information provides estimtes only and does not constitute an
accurate accounting record. * * * This information should be used
as a supplenent to your own records or information." The
Caesar’s Pal ace letter we regard as highly suspect. It is
unsigned. By its ternms, it is only an estimate and is to be
suppl enmented by petitioner’s own records. W regard the letter
as unreliable evidence and give it no weight.

Petitioner has presented no docunentation of his ganbling
costs. Petitioner acknow edges that he naintai ned no records of
his ganbling activities. Petitioner has failed to satisfy his
burden of proof, and, on the evidence before us, we all ow
petitioner no ganbling costs for 1994.

Under section 151(b), a taxpayer who does not file a joint
return with his or her spouse may not claiman exenption for the
spouse unl ess the spouse for the year had no gross incone and is
a dependent of the taxpayer. See sec. 1.151-1(b), Incone Tax
Regs. Petitioner has presented insufficient evidence regarding
his wife to qualify her as a dependent. W disallow petitioner’s
claimof his wfe as an exenption.

Section 6651(a) provides for an addition to tax for failure
to file tinely Federal income tax returns unless there is

reasonabl e cause for such failure. Section 6654(a) generally
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i nposes an addition to tax for failure to pay estimted incone
t axes.

For 1994 only, petitioner offers the excuse that the seizure
of his business records in 1995 and the return of only sone of
those records by the attorney general of New York constitutes
reasonabl e cause for petitioner’s failure to file his 1994
Federal incone tax return. W disagree. Petitioner had a
pattern of not filing his inconme tax returns. W regard
petitioner’s argunent that he would have filed for 1994 but for
t he seizure of his records as not credible.

We sustain respondent’s determ nation of all of the
additions to tax.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




