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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. The decision to be
entered i s not reviewabl e by any other court, and this opinion
shoul d not be cited as authority. Unless otherw se indicated,
subsequent section references are to the Internal Revenue Code in
effect for the year at issue, and all Rule references are to the

Tax Court Rules of Practice and Procedure.



Respondent determ ned a deficiency of $1,100 in petitioners’
Federal incone tax for the taxable year 1999. The issues for
decision are: (1) Wether petitioners failed to report $3,914.15
of incone; and (2) whether petitioners are |iable for self-
enpl oynent tax on the $3,914. 15.

Sone of the facts in this case have been stipulated and are
so found. The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine the petition
was filed, petitioners lived in Long Beach, California.

Ref erences to petitioner in the singular are to Cheryl D
MG nty.

Petitioners were married in April 1998. From August 1996
t hrough May 2000, petitioner attended the University of
California at Berkeley (university). Petitioner used her naiden
name, Cheryl Gonez, while in college. During nost of
petitioner’s college years, her husband was in the United States
Marine Corps stationed at Canp Pendl eton in Southern California.

During the sunmer of 1999, petitioner lived with her husband
in Southern California. Upon returning to the university for the
1999 fall senester, petitioner sought housing. On a housing |ist
provi ded by the university, petitioner found a |listing placed by
Harry S. Dixon. The listing provided for roomand board for a
student in exchange for services provided at M. D xon’s hone.

Petitioner interviewed with M. D xon and was told that her
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duties woul d include preparing neals, cleaning, |laundry, typing
letters, and answering the phone. After petitioner agreed to
performthe duties, M. D xon offered her the room and board.

On August 28, 1999, petitioner signed an occupancy agreenent
prepared by M. D xon and noved into the residence. The
agreenent contained the followng terms and conditions: (1)
Petitioner was to occupy a roomat M. Dixon's residence for a
continued period of time which could be term nated by either
party wwth 1-week notice; (2) petitioner was to performvarious
duties at the residence for 15 hours per week in exchange for the
room and board; (3) petitioner was to pay 20 percent of the
monthly utilities used at the residence during the occupancy; (4)
the utilities could be paid by providing additional work credited
at a rate of $13 per hour; and (5) M. D xon reserved the right
to termnate the agreenent imedi ately for any m sconduct,
nui sance, or failure to performany duties.

Petitioner never filled out a Form W4, Enployee’s
W t hhol di ng Al |l owance Certificate, nor discussed wwth M. D xon
how she woul d be treated for tax purposes. She testified that
M. D xon told her the roomand board woul d not be taxabl e.

Petitioner believed that the 15 hours per week consisted of
10 hours for the roomand board and 5 hours for the utilities.

Al t hough not specifically nmentioned in the occupancy agreenent,

petitioner testified that she was paid $13 an hour for each hour



she worked in excess of the required 15 hours per week. After 1
nonth of service, the hourly rate was increased to $15 per hour.

Petitioner’s duties included preparing neals for M. D xon
at specific tines during the day. M. D xon demanded a strict
breakfast and lunch diet to be prepared by petitioner. Further,
M. D xon required petitioner to work 2 hours each day on dinner.
Petitioner was required to grocery shop, prepare each dinner, set
the table, serve the neal, eat dinner wwth M. D xon, provide
di nner conversation, and clean the kitchen after dinner. M.
Di xon provided all cooking utensils and cl eaning supplies, and he
paid for all the food.

Petitioner testified that she was not a friend of M.
D xon’s and that she viewed the required dinner conversation
strictly as a business relationship. Petitioner stated that the
di nner conversation was just one of the jobs she did to keep her
room

M. Dixon required the housecleaning to be perfornmed in a
specific manner. He dictated how and with what supplies each
aspect of cleaning the residence was to be performed. M. D xon
required certain rugs to be cleaned with a dry brush that he
provided. M. D xon would not allow these rugs to be vacuuned,
al t hough vacuum ng was required in other roons of the house. The
furniture, floors, and bathroons were to be cleaned with various

products provided by M. Dixon.



Petitioner reported her work hours on a weekly tinme card,
listing the duties perforned and tine spent conpleting each task.
Petitioner submtted the tine card to M. Dixon and was paid for
hours in excess of the required 15 hours work week. Petitioner
resided in the residence and provided services for M. D xon for
15 weeks.

Petitioner was not conpletely satisfied with her living
arrangenments and decided to termnate the relationship at the end
of the semester. After providing M. D xon with the appropriate
notice, petitioner noved out of the residence in Decenber 1999.

For the 1999 tax year, M. Dixon, under the nane “DI X-EN (A
Partnership)”, issued a Form 1099-M SC, M scel | aneous | ncone
(Form 1099), to petitioner under the nanme Cheryl Gonez. The Form
1099 reported nonenpl oyee conpensation of $3,914.15 and cont ai ned
a note that $3,375.00 of the conpensation was associated with a
nont axabl e barter transaction.

Petitioner testified that she never received a Form 1099
fromM. Dixon prior to petitioners’ filing their 1999 tax
return. After receiving the notice of deficiency, petitioner
contacted M. Di xon and received a copy of the Form 1099 and an
acconpanyi ng cal cul ati on wor ksheet .

The worksheet detailed the cal culation used to determ ne the
total anmount reported on the Form 1099. The wor ksheet consi sted

of a separate calculation for the room the board, and the funds
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paid for work in excess of the required 15 hours per week. The
calculation for the roomwas for 10 hours per week for 15 weeks
at a value of $15 per hour, for a total of $2,250.00 of
nonenpl oyee conpensation. The calculation for the board was for
5 hours per week for 15 weeks at a val ue of $15 per hour, for a
total of $1,125.00 of nonenpl oyee conpensation. The additional
$539. 15 represents funds paid by M. Dixon to petitioner in 1999
for work perfornmed in excess of the required 15 hours per week.

After review ng the Form 1099 and the cal cul ati on wor ksheet,
petitioner concedes that $539.15 of the reported nonenpl oyee
conpensation is includable in incone. However, petitioner argues
t hat $3, 375.00 of reported nonenpl oyee conpensation is excludabl e
pursuant to section 119. Further, petitioner argues that she was
an enpl oyee of M. Dixon's, and, therefore, any anount that may
be taxable is not subject to self-enploynent tax.

Respondent argues that petitioner perforned duties for M.
D xon as an i ndependent contractor and that the fair market val ue
of the services received is incone subject to self-enploynent
tax. Further, respondent argues that petitioner fails to qualify
for inconme exclusion provided by section 119.

We decide the deficiency issues in this case on the basis of
the record without regard to the burden of proof. Accordingly,
we need not deci de whether the general rule of section 7491(a)(1)

is applicable in this case. See Hi gbee v. Conm ssioner, 116 T.C.




438 (2001).

W note at the outset that gross inconme refers to al
i ncone, from whatever source derived, including conpensation for
services. Sec. 61(a)(1l). Goss incone includes incone realized
in any form whether in noney, property, or services. Sec. 1.61-
1(a), Income Tax Regs. Wen services are paid for in property or
i n exchange for other services, the fair market val ue of such
property or other services nust be included in incone as
conpensation. Sec. 1.61-2(d)(1), Inconme Tax Regs. The
stipulated price of services rendered will be presuned to be the
fair market value of the conpensation received in the absence of
evidence to the contrary. 1d.

It is clear that petitioner received noney, neals, and
| odgi ng i n exchange for services she provided to M. D xon.
Consequently, the noney received and the value of the neals and
| odgi ng received are includable in petitioners’ gross incone
unl ess specifically excludabl e under a provision of the Internal
Revenue Code.

Petitioner concedes that the noney she received from M.
D xon is includable in gross incone. However, petitioner asserts
that the value of the nmeals and | odging furnished by M. Dixon is
excluded from gross inconme, pursuant to section 119(a). Section
119(a) provides for the exclusion froman enpl oyee’'s gross incone

of the value of neals or |odging furnished by the enployer if
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certain criteria are net. The exclusion fromgross incone under
section 119 applies to enployees only and is not allowed to

i ndependent contractors. Accordingly, as a threshold matter,
petitioner nmust establish that she was an enpl oyee of M. Dixon's
to i nvoke section 119.

To determine if section 119 has any applicability in this
case, we nust first decide whether petitioner was a common | aw
enpl oyee receiving conpensation or an independent contractor
recei ving self-enploynent inconme. Answering this question wll
al so resolve the issue of whether petitioner is subject to self-
enpl oynent t ax.

Section 1401 inposes an additional tax on the self-
enpl oynent incone of every individual for ol d-age, survivors,
disability insurance, and for hospital insurance. The term
“sel f-enpl oynent incone” refers to the net earnings derived by
the individual fromself-enploynent in a trade or business. Sec.

1402(a) and (b); Spiegelman v. Comm ssioner, 102 T.C. 394, 396

(1994). “Trade or business”, for purposes of self-enploynent

i ncone tax, has the sane neaning as when used in section 162,
except that it does not include the performance of service by an
i ndi vidual as an enployee. Sec. 1402(c)(2). The definition of
an enpl oyee applicable to this case is “any individual who, under
t he usual common | aw rul es applicable in determning the

enpl oyer - enpl oyee rel ationship, has the status of an enpl oyee”.



Sec. 3121(d)(2); see sec. 1402(d).
The question of whether an individual perfornms services for
anot her as an enpl oyee or independent contractor is generally

considered a question of fact. Packard v. Conm ssioner, 63 T.C

621, 629 (1975). This Court has enunerated seven factors that
shoul d be considered in determ ning whether an individual is a
comon | aw enpl oyee: (1) The degree of control exercised over
the details of the work; (2) the individual’s investnent in the
work facilities; (3) the individual’s opportunity for profit or

| oss; (4) whether the work is part of the principal’s regular
busi ness; (5) the principal’s right to discharge the individual;
(6) the permanency of the relationship; and (7) the relationship

the parties think they are creating. Profl. & Executive Leasing,

Inc. v. Conm ssioner, 89 T.C 225, 232 (1987), affd. 862 F.2d 751

(9th Gr. 1988). These factors are not weighted equally but nust
be eval uated according to their significance in each particul ar

case. Teschner v. Conmissioner, T.C. Menp. 1997-498.

Al t hough no one factor is controlling, the nost fundanental
is the degree of the principal’s control over the details of the

wor k. Packard v. Conm ssioner, supra. Cenerally the common | aw

enpl oyer - enpl oyee rel ationship exists when “the person for whom
services are perforned has the right to control and direct the
i ndi vi dual who perfornms the services, not only as to the result

to be acconplished by the work but also as to the details and
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means by which that result is acconplished.” Sec. 31.3121(d)-

1(c)(2), Enploynent Tax Regs.; see also Ganal -Eldin v.

Comm ssioner, T.C Meno. 1988-150, affd. w thout published

opinion 876 F.2d 896 (9th Cr. 1989).

Wth that gui dance, we consider whether petitioner was a
common | aw enpl oyee or independent contractor. M. D xon
controlled the details of when and how the work was to be
performed at his residence. He dictated the neans by which the
duties were to be acconplished. M. D xon supplied all the food,
cooking utensils, and cleaning supplies. He specifically
descri bed how certain things were to be cleaned and what supplies
were to be used. M. Dixon controlled the tinmes neals were to be
served and what was to be prepared. Petitioner had no investnent
expense, nor was she responsible for work expenses. Petitioner
had no opportunity for incone or |loss, and M. Di xon could
termnate petitioner at any tine for cause. As we view the facts
in this case, in light of the factors enunerated above, we find
that petitioner was an enployee of M. Dixon’s for 15 weeks
during the year at issue.

Because petitioner has established she was M. Dixon's
enpl oyee for 15 weeks in 1999, she has net the threshold
requi renent to invoke section 119. Accordingly, we nust
determ ne whether petitioner has nmet the remaining el enents of

section 119 to exclude fromgross incone the value of the neals



and | odgi ng she received.

The value of nmeals furnished to an enpl oyee by his enpl oyer
shal | be excluded fromthe enployee’'s gross incone if (1) the
meal s are furni shed on the business prem ses of the enployer, and
(2) the neals are furnished for the conveni ence of the enployer.
Sec. 119(a). |If an enployer provides neals to an enpl oyee
w t hout charge as a neans of providing additional conpensation to
t he enpl oyee (and not for a substantial nonconpensatory business
reason of the enployer), the neals are not regarded as furnished
for the convenience of the enployer, and the value of the neals
is included in the enployee’s gross incone. Sec. 1.119-
1(a)(2)(i), Inconme Tax Regs.

Here, petitioner was furnished neals as conpensation for
services that she provided. The neals petitioner received were
not additional conpensation; the neals were part of her total
conpensation. The neals provided to petitioner were not for a
substanti al nonconpensatory busi ness reason of her enployer.
Accordingly, the neals furnished to petitioner were not for the
conveni ence of M. Dixon, and the value of the neals may not be
excluded from gross inconme pursuant to section 119(a).

The val ue of | odging furnished to an enpl oyee by his
enpl oyer shall be excluded fromthe enpl oyee’ s gross incone if
(1) the lodging is furnished on the business prem ses of the

enpl oyer, (2) the lodging is furnished for the conveni ence of the
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enpl oyer, and (3) the enployee is required to accept such | odging

as a condition of enploynent. Sec. 119(a). Failure to establish

any one of these criteria precludes application of section 119.
The “conveni ence of enployer” and “condition of enpl oynent”

tests are essentially the sane. Tyler v. Conm ssioner, T.C

Meno. 1982-557. Both tests require a “direct nexus between the
| odgi ng furni shed and the asserted business interests of the

enpl oyer served thereby.” MDonald v. Conmm ssioner, 66 T.C 223,

230 (1976). An enployee has not net the tests by sinply
establishing that his or her enployer required the enpl oyee to
accept lodging as a requisite of enploynent. The “condition of
enpl oynent test requires that the |odging be nore integrally
related to the various facets of an enployee’'s position”. 1d. at
232.

The lodging will neet the tests if the enployee is required
to accept the lodging in order to enable himproperly to perform
the duties of enploynent. Sec. 1.119-1(b), Incone Tax Regs.
Lodging will be regarded as furnished to enable the enpl oyee
properly to performthe duties of his enploynment when, for
exanpl e, the lodging is furnished because the enpl oyee is
required to be available for duty at all times or because the
enpl oyee could not performthe services required of himunless he
is furnished such |odging. 1d.

The evi dence presented at trial establishes that petitioner
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was involved in a wide range of duties at M. Di xon' s residence.
However, petitioner did not show that she could not have
performed the required duties had she lived at another | ocation.
Petitioner introduced no evidence to establish that residing at
M. Dixon’s residence was necessary in order for her to perform
properly the duties of cooking and cleaning. Petitioner was
required to work only 15 hours per week at the residence. Wile
t he occupancy agreenent required petitioner to live at the

resi dence, petitioner was not on duty at all tinmes and could have
properly conpl eted her 15 hours of weekly work while residing

el sewhere. Accordingly, petitioner may not exclude the val ue of
| odgi ng fromgross inconme pursuant to section 119(a).

Because we have determ ned that the value of the entire 15
hours of work per week is includable in petitioners’ gross
income, we need not allocate the hours worked between neal s and
| odging to determ ne the includable incone anmount. The ori gi nal
agreenent between petitioner and M. Dixon stipulated the val ue
of services rendered at $13 per hour. After 1 nonth (4 weeks) of
service, the hourly rate was increased to $15 per hour.
Accordingly, the fair market value of services received by
petitioner for the first 4 weeks that she worked is $13 per hour
and the remai ning 11 weeks of work is valued at $15 per hour.

Petitioner worked 15 hours per week for 4 weeks at a val ue

of $13 per hour, for a total value received of $780. 00.
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Petitioner worked 15 hours per week for 11 weeks at a val ue of
$15 per hour, for a total value received of $2,475.00. Thus, we
conclude that the value of neals and | odgi ng received by
petitioner was $3,255.00. |In addition, petitioner received cash
conpensation of $539.15. Therefore, petitioners must include
$3, 794. 15 of conpensation in their gross incone for the year at

i ssue.

Because we have determ ned that petitioner was M. Dixon's
enpl oyee during the 15-week period in 1999, she is not subject to
sel f-enpl oynent tax on any portion of the $3,794. 15 of
conpensati on.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Deci sion will be entered

under Rul e 155.




