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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

FAY, Judge: Respondent determ ned deficiencies in

1997.

petitioners' Federal incone taxes and penalties for 1990 through

1992 as foll ows:



Benjam n H Robson
& Di ane E. Robson
Docket No. 23456-94

Penal ty
Year Defi ci ency Sec. 6662(a)?
1990 $17, 033 $194
1991 20, 629 205
1992 18, 035 256

!Respondent conceded that no anpbunts are due for penalties.

Leroy C. Trnavsky
& Helen E. Trnavsky
Docket No. 23884-94

Penal ty
Year Defi ci ency Sec. 6662(a)?
1990 $13, 685 $205
1991 11,776 222
1992 13, 789 259

!Respondent conceded that no anpbunts are due for penalties.

Al'l section references are to the Internal Revenue Code in
effect for the years in issue, and all Rule references are to the
Tax Court Rules of Practice and Procedure, unless otherw se
i ndi cat ed.

The cases have been consolidated for trial, briefing, and

opinion. After concessions, the issues for decision are:
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(1) The fair market value of various wild ganme ani mal trophy
mount s donated by petitioners; and (2) whether certain appraisal
fees are deducti bl e.
FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are incorpo-
rated herein by this reference. Petitioners resided in Wittier,
California, at the tinme their petitions were filed.

During the years at issue, Dr. Benjamin H Robson (peti-
tioner Robson) and Dr. Leroy C. Trnavsky (petitioner Trnavsky)
were orthodontists. Both petitioner Robson and petitioner
Trnavsky are acconplished hunters. They have been on nunerous
hunting trips to |l ocations around the world and have acquired
vari ous ani mal nounts over the course of many years of hunting.
Petitioners maintained the animal nmounts in trophy roons at their
respecti ve hones.

Over the 3-year period from 1990 to 1992, petitioner Robson
donat ed 30 ani mal speci nens, including shoul der nounts and capes
and horns, to various charitable organizations. Petitioner Rob-
son cl ai med deductions for charitable contributions of $53, 600,
$67, 100, and $61, 300 for tax years 1990, 1991, and 1992, respec-
tively. During this same period, petitioner Trnavsky donated 24
ani mal specinens to various charitable organizations and cl ai ned
deductions for charitable contributions of $39,500, $34,400, and

$41, 150 for tax years 1990, 1991, and 1992, respectively.
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At the tinme petitioners nmade their donations, under Cali -
fornia law it was illegal to sell any nounted ani mal specinens
simlar to petitioners' that were taken under a hunting |icense.
Under Federal law, the interstate sale of any specinen sold in
violation of California |aw constituted a Federal offense.
However, despite these State and Federal restrictions, gane
mounts were sold in California. Further, while California has
strict prohibitions on the sale of nounted wildlife, many of the
Western States | ocated near California, such as New Mexi co,

Ari zona, Mntana, and Washi ngton, have relatively fewrestric-
tions on the sale of nounted gane trophies.

On their Federal incone tax returns, petitioners based the
value of their contributions on appraisals performed by R Bruce
Duncan (M. Duncan) of Chicago Appraisers Association (CAA).
Petitioners Robson paid CAA $4,323.52, $3,710, and $4,166 in
1990, 1991, and 1992 and cl ai mred deductions for these anmounts
each year. Petitioners Trnavsky al so clai nmed deductions for
apprai sal fees paid to CAA of $3,891.48, $3,140, and $3, 333 for
1990, 1991, and 1992, respectively. At trial, however,

M. Duncan was not called as a witness, and petitioners did not
rely on his appraisals at trial. Rather, petitioners now rely on
t he apprai sal and testinony of Jack Perry (M. Perry), their
expert witness at trial.

Respondent, in her notice of deficiency to petitioners

Robson, disallowed all charitable contribution deducti ons for
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1990, 1991, and 1992 because she determ ned that petitioners
Robson had failed to denonstrate the fair market value of the
donated itens. For the sane reason, respondent also disall owed
all charitable contribution deductions clained by petitioners
Trnavsky for the years at issue. Respondent concedes that
section 212 provides a deduction for reasonabl e appraisal fees
paid to value a charitable contribution. However, respondent
anended her answers to the petitions and now contests as
unr easonabl e the anmount of the appraisal fees deducted by
petitioners.

OPI NI ON

Val ue of Charitable Contributions

Section 170(a) provides a deduction for charitable contri bu-
tions made to qualified entities during the taxable year. The
regul ations provide that, if property other than noney is
donat ed, the anmount of the contribution is the fair market val ue
of the property at the tine of the contribution. Sec. 1.170A-
1(c) (1), Incone Tax Regs. Section 1.170A-1(c)(2), Inconme Tax
Regs., defines "fair market value" as the price at which property
woul d change hands between a willing buyer and a wlling seller,
nei t her being under a conpulsion to buy or sell, and both having
reasonabl e know edge of the relevant facts.

The determ nation of fair market value of donated property

is a factual inquiry. Estate of DeBie v. Conm ssioner, 56 T.C
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876, 894 (1971). Petitioners bear the burden of proof. Rule

142(a); Welch v. Helvering, 290 U.S. 111 (1933).

There is no disagreenent that the donations were actually
made by petitioners. There is significant disagreenent over the
val ue of the donated gane nounts. Petitioners and respondent
presented expert testinony, and submtted expert reports,
concerning the value of these gane nounts. The ultinmate findings
of the respective experts are set out in the attached appendi x.

Respondent primarily relies on the testinony of Alan Zanotti
(M. Zanotti). M. Zanotti founded his conpany, the African
| mport Conpany, in 1986, after he determ ned that there was a
| arge supply of ganme nmounts within the United States avail abl e
for sale. Fromthe inception of his conpany to the present day,
M. Zanotti has sold between 3,500 and 4,000 gane itens. He
indicated that there was an active nmarket for the itens invol ved
inthis case. Additionally, M. Zanotti has personally purchased
or sold many itens simlar to those donated by petitioners.

M. Zanotti believes that he would be able to assenble a collec-
tion conparable to petitioners' by purchasing itens on the open
market. In fact, M. Zanotti currently has in his inventory many
of the sane type of gane nounts as those donated by petitioners.

Respondent submtted the report of another expert,

Herbert C. Curry (M. Curry). M. Curry is a special agent with
the Fish and Wldlife Service. M. Curry, a hunter and a coll ec-

tor of animal specinens, has extensive experience in investi-
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gating viol ations of Federal and State wildlife laws. Through
under cover work involved in his position with the Fish and
WIldlife Service, M. Curry has personally purchased and sold
ganme nounts, and he has been involved with the investigation of
other sales of wildlife. M. Curry asserted that, despite his
departnent's efforts, an illegal market in game nounts existed in
California during the years at issue.

M. Curry submitted a report in which he summarized the
price range at which various gane nmounts were sold in California.
M. Curry's report contained price ranges for those ani nma
speci nens with which he had gained famliarity through the
performance of his duties as an agent. His price ranges in nost
cases were in line with the amobunts contained in M. Zanotti's
report.

Petitioners rely exclusively on the testinony of M. Perry.
M. Perry is on the board of the World WIldlife Miseum?! and he
has substantial experience in the field of taxiderny.

M. Perry bases his appraisals on the repl acenent cost
met hodol ogy. Repl acenent cost is the total cost the hunter
incurred in going on the hunt and related costs such as trophy

fees, taxiderny costs, and travel expenses. |If nore than one

M. Perry admtted that he was notivated to perform
apprai sals by factors other than the fees he charged. In fact,
he candidly stated that his "ulterior notive" in performng
apprai sals was to encourage the donation of animl specinmens to
nmuseuns.
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specinmen is harvested on a trip, the cost of the trip is prorated
over each specinen. M. Perry then adjusts the val ues, based
upon factors such as the quality of the specinen and its rarity.
He believes that this is the only proper way to val ue ani nal
speci nens, because he views each specinen as a uni que object.

Repl acenment cost is a rel evant neasure of val ue where the
property is unique, the market is limted, and there is no

evi dence of conparable sales. Estate of Palner v. Comm ssioner,

839 F.2d 420, 424 (8th Cir. 1988), revg. 86 T.C. 66 (1986). W
find, contrary to M. Perry's beliefs, that there is a market

t hroughout the United States for itens conparable to those
donat ed by petitioners.

Petitioners argue that there are no conparabl e sal es,
because residents in California are prohibited fromselling ganme
mounts. We reject this contention. Petitioners' argunent, taken
to its logical conclusion, would result in their nmounts' having
no value, as California residents could never sell them
M. Curry testified, however, that prices for game nounts in
California are equivalent to prices in States that do not place
restrictions on sales. Thus, the restrictions inposed by
California aw do not materially affect the value of petitioners
gane nounts. We therefore cannot accept M. Perry's valuations,

as petitioners have not denonstrated that their replacenment cost
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anal ysis has a correlation to fair market value in this case.?

See Epping v. Conmi ssioner, T.C. Menp. 1992-279.

We concl ude that an active market exists throughout the
United States for substantially conparable itens. Petitioners
have not presented any evi dence of conparable sales, relying
solely on M. Perry's valuations. Consequently, petitioners have
failed to carry their burden of proving that the donated gane
nmounts are worth nore than the anmount established by respondent
at trial. Thus, we conclude that, based on respondent's
apprai sal, the aninmal specinens donated by petitioner Robson have
a fair market val ue of $29, 100, and the specinmens donated by
petitioner Trnavsky have a fair market value of $16, 600.°3

Deductibility of Appraisal Fees

Respondent does not dispute that appraisal fees are deduct-
i bl e under section 212(3) but contends that the anount of fees

paid for M. Duncan's services is unreasonable, and, therefore,

2Estate of MIller v. Comm ssioner, T.C Menop. 1991-515,
affd. without published opinion 983 F.2d 232 (5th Gr. 1993), is
di stinguishable. In Estate of MIler, the taxpayer donated
nunmerous ani mal nounts to the State of Louisiana and cl ai ned
charitable contribution deductions. Replacenent cost was
probative in the Estate of M|l er case because the Court found
that no conparable itens could be obtained in the market. Here,
respondent has successfully denonstrated that itens conparable to
petitioners' did exist in the nmarket.

3The fair nmarket value of petitioner Robson's charitable
contributions is $7,550, $12,125, and $9, 425 for 1990, 1991, and
1992, respectively. The fair market value of petitioner
Trnavsky's charitable contributions is $5,750, $4,000, and $6, 850
for 1990, 1991, and 1992, respectively. For a nore detailed
listing of each donation, see appendi x, infra.
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only a portion of the fees actually paid to CAA is deducti bl e.
Because this issue was first raised by respondent in her anended
answers to the petitions, she carries the burden of proof.

To be deducti bl e under section 212, an expense nust neet the
ordinary and necessary test. Sec. 1.212-1(d), Incone Tax Regs.
Thus, the expenses nmust be reasonable in amunt and bear a rea-
sonabl e and proximate relation to the purpose for the expendi -
ture. 1d. The determ nation of reasonabl eness is based on the

facts and circunstances. See Palo Alto Town & Country Vill age,

Inc. v. Conm ssioner, 565 F.2d 1388 (9th Cr. 1977), affg. in

part and remanding T.C. Meno. 1973-223.

Petitioner Robson claimed deductions of $4,323.52, $3,170,
and $4, 166 for appraisal fees paid to CAA. Petitioner Trnavsky
deduct ed $3,891.48, $3,140, and $3,333 for the appraisal fees
that he paid to CAA. Respondent did not dispute that these fees
were actually paid to CAA.  Nor did respondent present any
evidence to indicate that CAA charged petitioners nore than it
charged ot her taxpayers to perform nuseum apprai sals. Respondent
has not carried her burden to show that the fees paid were
unreasonabl e. Accordingly, we find for petitioners on this
i ssue.

Based on the foregoing,

Deci sion will be entered

under Rul e 155.




Type

Shoul der
nount

Shoul der
nount

Shoul der
nount

Shoul der
nount

Shoul der
nount

Shoul der
nount

Shoul der
nount

Shoul der
nount

Shoul der
nount

Shoul der
nount

Shoul der
nount

apprai ser did not

Dr. Benjanm n Robson 1990:
| t em No. Speci es
1-R Roosevel t
el k
(wapi ti)
2-R Barren
gr ound
cari bou
3-R Pronghorn
ant el ope
4-R Pronghorn
ant el ope
5-R Bl esbok
6-R Tsessebe
(sassaby)
7- R Gensbok
(oryx)
8-R VWite
tailed gnu
/ bl ack
wi | debeest
9-R Mul e deer
10-R Mul e deer
11-R Mul e deer
Tot al
Petitioners'
expert report.
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APPENDI X
Perry Zanotti
$5, 500 $650
4,500 900
3, 000 550
3, 000 500
5, 500 700
3,750 700
4. 700 900
4,500 800
1. 0- 500
4,000 650
4,000 700
42, 450 7, 550

i ncl ude a value for this nmount

CQurry

$800

600- 800

200- 600

200- 600

200- 800

200- 800

200- 800

in his



Dr. Benjan n Robson 1991

| t em No. Speci es

12-R Bl ackt ai |
deer

13-R Bl ackt ai |
deer

14-R Bar bary
sheep
(aoudad)

15-R St eenbok

16-R Bush
dui ker

17-R Pronghorn
ant el ope

18- R Mul e deer

19-R Mul e deer

20-R Altai
argal i
sheep

Tot al

Type

Cape &
hor ns

Cape &
hor ns

Shoul der
nount

Shoul der
nount

Shoul der
nount

Shoul der
nount

Shoul der
nount

Shoul der
nount

Full skin
& hor ns

Perry

$3, 500

3, 500

4, 500

2,750

3, 250

3, 200

3, 500

4, 000

27,500
55, 700

Zanotti

$225

250

850

475

550

475

650

650

CQurry

$200- 800

200- 800

400- 800

200- 600
200- 800

200- 800

200- 800



Dr. Benjan n Robson 1992:

| t em No. Speci es
21-R Bi ghorn
sheep
22-R G eat er
kudu
23-R G eater
kudu
24-R Roosevel t
el k
(wapi ti)
25-R Spri ngbok
26-R G ay
dui ker
27-R Spani sh
st ag
28-R Cor si can
ram
(sheep)
29-R Bl ackt ai |
deer
30-R AXi s deer

Tot al

Type

Shoul der
nount

Shoul der
nount

Shoul der
nount

Shoul der
nount

Shoul der
nount

Shoul der
nount

Shoul der
nount

Shoul der
nount

Shoul der
nount

Shoul der
nount
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Perry

$12, 000

4,700

5, 000

6, 500

3, 250

3,750

8, 500

3, 000

2,700

3, 200
52, 600

Zanotti

$3, 000

950

850

750

600

550

825

750

600

9,425

CQurry

$500- 2, 500

200- 800



Dr. Leroy Trnavsky 1990:

| t em No. Speci es
1-T Commmon
wat er buck
2-T Barren
gr ound
cari bou
3-T Def assa
wat er buck
4-T Spani sh
wi | d boar
5-T Bl esbok
6-T Wat er
Buf fal o
7-T Mount ai n
Goat
8-T Mul e Deer
Tot al
M. Zanotti's report

Ther ef or e,
nmount ai n goat nount

typi cal

Type

Shoul der
nount

Shoul der
nount

Shoul der
nount

Tanned
cape

Shoul der
nount

Shoul der
Mount

Shoul der
Mount

Shoul der
Mount

14

Perry

$4, 000

5, 000

5, 200

3, 000

5, 500

5, 000

5, 000

2,700
35, 400

his valuation reflects an anount that
i n an undamaged condition

Zanotti

$700

900

750

200

700

1, 600

1250

650
5, 750

CQurry

$600- 800

1, 200

200- 800

i ndi cates that this nount was damaged.

is less than that for



Dr. Leroy Trnavsky 1991

| t em No. Speci es

oO-T Bl ackt ai |
deer

10-T Bl ackt ai
deer

11-T Bl ackt ai
deer

12-T Bar bary
sheep
(aoudad)

13-T St eenbok

14-T Kirk's
di k-di k

15-T Pronghorn
ant el ope

16-T Mul e deer

Tot al

Type

Cape &
hor ns

Cape &
hor ns

Shoul der
nount

Shoul der
nount

Shoul der
nount

Shoul der
nount

Shoul der
nount

Shoul der
nount

Perry

$3, 500

3, 500

2,700

4, 500

2,750

3,700

Zanotti

$225

250

600

850

475

475

475

4, 000

CQurry

$200- 800

200- 800

200- 800

400- 800

200- 600

200- 800



Dr. Leroy Trnavsky 1992:

| tem No. Speci es
17-R Pronghorn
ant el ope
18- R Roosevel t
el k
(wapi ti)
19-R Cape
buffal o
20-R Bi son
21-R Coues deer
22-R Coues Deer
23-R VWi tetail
deer
24-R Red | echwe

Tot al

Type

Shoul der
nount

Shoul der
nount

Shoul der
nount

Shoul der
nount

Shoul der
nount

Shoul der
Mount

Shoul der
nount

Shoul der
nount

Perry

$3, 000

6, 500

5, 000

3, 000

3, 500

3, 500

Zanotti

$500

750

1, 200

1, 600

600

600

900

6, 850

CQurry

$200- 600

800

1, 200

300- 600

300- 600



