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R mailed to P a notice of deficiency which failed
to provide a date in the section entitled “Last Day to
File a Petition Wth the United States Tax Court”
(1.e., the petition date). Although P received the
notice within several days of its mailing, P did not
file his petition with this Court until 56 days after
expiration of the 90-day period prescribed by sec.
6213(a), |I.R C

Held: R s failure to provide the petition date in
accordance wth sec. 3463(a) of the Internal Revenue
Service Restructuring and Reform Act of 1998, Pub. L
105- 206, 112 Stat. 685, 767, does not render the notice
of deficiency invalid.

Hel d, further, P s petition is not rendered tinely
by the operation of the |ast sentence of sec. 6213(a),
. R C.




Lawrence R Jones, Jr., for petitioner.

Denise G Dengler, for respondent.

OPI NI ON

VASQUEZ, Judge: Respondent determ ned the foll ow ng
deficiencies in Federal incone tax and section 6662(a) accuracy-

rel ated penalties:

Penal ty
Year Defi ci ency Sec. 6662(a)
1995 $229, 096 $45, 819
1996 34,549 6, 910

This case is before the Court on the parties’ cross-notions to
dism ss for lack of jurisdiction. Petitioner has noved for
dism ssal in his favor on the ground that respondent’s notice of
deficiency is invalid. Respondent noves for dismssal in his
favor on the ground that the petition in this case was not tinely
filed. A hearing was held with respect to these notions on
February 5, 2001.

Unl ess otherw se indicated, all section references are to
the Internal Revenue Code as anended, and all Rule references are
to the Tax Court Rules of Practice and Procedure.

Backgr ound

Petitioner resided in Austin, Texas at the tine the petition
inthis case was filed. Petitioner is an attorney who perforned

| egal services in the Dallas, Texas, area during the years at
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issue. The facts necessary to decide the notions are few, and
they are based on the parties’ stipulations.

On July 20, 1999, respondent sent petitioner a notice of
deficiency via certified mail.!* The notice was sent to
petitioner’s |ast known address in Austin, Texas. Although the
exact date of delivery cannot be ascertained fromthe U S Postal
Service delivery receipt, the parties agree that petitioner
received the notice of deficiency on or about July 23, 1999.

After the heading “Date” |ocated in the upper right corner
of the notice of deficiency appears a stanped date of July 20,
1999. Also in the upper right corner of the notice of deficiency
appears a heading entitled “Last Day to File a Petition Wth the
United States Tax Court”. The space immedi ately followng this
headi ng i s bl ank, and nowhere else within the notice does the
Commi ssi oner provide the specific cal endar date on which
petitioner can last tinely file a petition with this Court. The
body of the notice of deficiency does, however, contain the
foll owi ng passage regarding the timng considerations for filing
a petition with this Court:

I f you want to contest this deficiency in court
bef ore maki ng any paynent, you have 90 days fromthe
above mailing date of this letter (150 days if

addressed to you outside of the United States) to file
a petition with the United States Tax Court for a

1 The notice of deficiency was also mailed to Tom G | bert,
a certified public accountant listed as petitioner’s
representative under a power of attorney.
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redeterm nation of the deficiency. * * * The tine in
whi ch you nmust file a petition with the Court (90 or
150 days as the case nmay be) is fixed by |law and the
Court cannot consider your case if your petitionis
filed late.

Petitioner mailed his petition to the Court on Decenber 10,
1999, and the petition was received on Decenber 13, 1999. The
parti es have stipulated that these dates are 143 and 146 days
after the mailing of the notice of deficiency, respectively.

Di scussi on

There are two prerequisites to this Court’s jurisdiction to
redetermne a deficiency: (1) The issuance of a valid notice of
deficiency by the Comm ssioner; and (2) the tinely filing of a
petition with the Court by the taxpayer. See Rule 13(a), (c);

Monge v. Conm ssioner, 93 T.C. 22, 27 (1989); Abeles v.

Comm ssioner, 91 T.C 1019, 1025 (1988); Pyo v. Comm ssioner, 83

T.C. 626, 632 (1984). The parties have each noved this Court to
dism ss for lack of jurisdiction, albeit on different grounds.
Petitioner noves to dismss on the ground that the notice of
deficiency issued by respondent is invalid. Respondent noves to
dism ss on the ground that the petition filed in this case was
untinmely. |If the notice of deficiency is found to be invalid, we
must dismss in petitioner’s favor regardl ess of whether the

taxpayer’s petition was tinely filed. See Winroth v.

Comm ssioner, 74 T.C. 430, 435 (1980). Accordingly, we shall

first address the validity of respondent’s notice.
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A. Validity of Notice of Deficiency

Petitioner contends that the notice of deficiency issued by
respondent is invalid on account of its failure to specify the
| ast possible date on which petitioner could file a tinely
petition with this Court (the petition date), as required by
section 3463(a) of the Internal Revenue Service Restructuring and
Ref orm Act of 1998 (RRA 1998), Pub. L. 105-206, 112 Stat. 685,
767.%2 Section 3463 of RRA 1998 provides in full as follows:

(a) In Ceneral.--The Secretary of the Treasury or
the Secretary’ s del egate shall include on each notice
of deficiency under section 6212 of the Internal
Revenue Code of 1986 the date determ ned by such
Secretary (or delegate) as the |ast day on which the
taxpayer may file a petition with the Tax Court.

(b) Later Filing Deadlines Specified on Notice of
Deficiency To Be Bi ndi ng. — Subsection (a) of section
6213 (relating to restrictions applicable to
deficiencies; petition to Tax Court) is anended by
adding at the end the follow ng new sentence: *“Any
petition filed wwth the Tax Court on or before the | ast
date specified for filing such petition by the
Secretary in the notice of deficiency shall be treated
as timely filed.”.

(c) Effective Date.— Subsection (a) and the
anendnent nade by subsection (b) shall apply to notices
mai | ed after Decenber 31, 1998.

2 Sec. 3463(a) of the Internal Revenue Service
Restructuring and Reform Act of 1998, Pub. L. 105-206, 112 Stat.
685, 767, has not been incorporated as a provision of the
I nt ernal Revenue Code. Nonetheless, this provision has the force
of law. See Smth v. Conm ssioner, 114 T.C. 489, 491 (2000); see
also United States Natl. Bank v. |Independent Ins. Agents of Am,
Inc., 508 U S. 439, 448 (1993) (stating that an uncodified
provi sion shall have the force of law as long as the provision is
in the Statutes at Large).




Petitioner notes that the Comm ssioner’s obligation to provide
the petition date in the notice of deficiency is described in
mandatory ternms. Petitioner argues that respondent’s failure to
provide the petition date as required renders the notice invalid.
W recently addressed section 3463(a) of RRA 1998 in Smth

v. Conmm ssioner, 114 T.C. 489 (2000). The taxpayer in Smth

received a notice of deficiency mailed after Decenber 31, 1998,
which failed to specify the last day for filing a tinely Tax
Court petition. The taxpayer therein nonetheless filed his
petition within the 90-day period prescribed by section 6213(a).
W rejected the taxpayer’s argunent that the notice of deficiency
was rendered invalid by the Conm ssioner’s failure to conmply with
section 3463(a) of RRA 1998. Instead, we held that where the
Comm ssioner fails to provide the petition date on the notice of
deficiency but the taxpayer nonethel ess receives the notice and
files a tinely petition, the notice is valid. See id. at 492.
Unli ke the taxpayer in Smith, petitioner did not file his
petition within the 90-day period prescribed by section 6213(a).
Petitioner therefore argues that our decision in Smth does not
forecl ose his argunent that the notice of deficiency in this case
is invalid. Despite the fact that petitioner filed his petition
beyond the statutory period, we hold that the notice in this case

is valid. W explain our reasoning bel ow
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Section 6212(a) provides that if the Conm ssioner determ nes
a deficiency in incone tax, “he is authorized to send notice of
such deficiency to the taxpayer by certified mail or registered
mai |l .” The purpose of this provision is to provide the taxpayer
wi th actual notice of the deficiency in a tinely manner, so that
the taxpayer will have an opportunity to seek a redeterm nation
of such deficiency in the prepaynent forumoffered by this Court.

See Smth v. Conm ssioner, supra at 490-491; MKay v.

Comm ssioner, 89 T.C 1063, 1067 (1987), affd. 886 F.2d 1237 (9th

Cr. 1989). In this case, the notice of deficiency was received
by petitioner within days of its mailing. The statutory goal of
provi ding the taxpayer with actual notice of the deficiency
determination in a tinely manner was therefore satisfied.

Al t hough the notice of deficiency failed to provide the
petition date, the notice was by no neans devoid of information
regarding the tinme frame in which petitioner had to file his Tax
Court petition. The notice clearly stated that the petition had
to be filed wwthin 90 days of the mailing of the notice. |In
addition, the necessity of filing a tinely petition was
enphasi zed i n underscored type.

Furthernore, petitioner was not prejudiced by the
respondent’s failure to specify the petition date in the notice.
The legislative materials acconpanyi ng section 3463 of RRA 1998

reveal that Congress was concerned about taxpayers who, due to a
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m scal culation of the filing period under section 6213(a), would
foreclose their ability to litigate their deficiencies on a
prepaynent basis by filing their petitions late. Belowis an
excerpt fromthe Senate Finance Conmttee report acconpanyi ng RRA
1998:

Present Law

Taxpayers nmust file a petition wth the Tax Court
wi thin 90 days after the deficiency notice is nailed
(150 days if the person is outside the United
States)(sec. 6213). |If the petitionis not filed
within that tinme period, the Tax Court does not have
jurisdiction to consider the petition.

Reasons for Change

The Comm ttee believes that taxpayers should
recei ve assistance in determning the tine period
within which they nust file a petition in the Tax Court
and that taxpayers should be able to rely on the
conputation of that period by the IRS.

Expl anati on of Provision

The provision requires the IRS to include on each

deficiency notice the date determned by the IRS as the

| ast day on which the taxpayer may file a petition with

the Tax Court. The provision provides that a petition

filed with the Tax Court by this date is treated as

timely filed.
S. Rept. 105-174, at 90 (1998), 1998-3 C.B. 537, 626; see also H
Rept. 105-364 (Part 1), at 71 (1998), 1998-3 C B. 373, 443.
Petitioner does not claimthat his failure to tinely file his
petition was a product of a mscalculation of the filing period.
| ndeed, given that his petition was filed 56 days | ate, we would

find any such claiminplausible. Rather, petitioner points only
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to respondent’s technical nonconpliance with section 3463(a) of
RRA 1998 as a neans of invalidating the deficiency notice. As we

noted in Smth v. Comm ssioner, supra at 492, Congress did not

speci fy what consequences were to follow fromthe Conm ssioner’s
failure to provide the petition date in the notice of deficiency.
We concl ude that section 3463(a) of RRA 1998 does not require
invalidating the notice under the present circunstances.

B. Ti meli ness of Petition

Petitioner concedes that his petition was filed outside the
filing period set forth in the first sentence of section 6213(a).
Petiti oner nonethel ess contends that his petition is rendered
tinmely by the operation of the |ast sentence of section 6213(a),
added by section 3463(b) of RRA 1998. As anended, section
6213(a) reads in pertinent part as foll ows:

SEC. 6213(a). Tine for Filing Petition and
Restriction on Assessnent.—Wthin 90 days, or 150 days
if the notice is addressed to a person outside the
United States, after the notice of deficiency
authorized in section 6212 is mailed (not counting
Saturday, Sunday, or a legal holiday in the District of
Colunmbi a as the | ast day), the taxpayer may file a
petition with the Tax Court for a redeterm nation of
the deficiency. Except as otherw se provided in
section 6851, 6852, or 6861 no assessnment of a
deficiency in respect of any tax inposed by subtitle A
or B, chapter 41, 42, 43, or 44 and no |levy or
proceeding in court for its collection shall be made,
begun, or prosecuted until such notice has been nuil ed
to the taxpayer, nor until the expiration of such 90-
day or 150-day period, as the case may be, nor, if a
petition has been filed with the Tax Court, until the
deci sion of the Tax Court has becone final. * * * Any
petition filed with the Tax Court on or before the |ast
date specified for filing such petition by the
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Secretary in the notice of deficiency shall be treated
as tinely filed. [Enphasis added.]

In his petition and his objection to respondent’s notion to
dism ss, petitioner argues that the | ast sentence of section
6213(a) requires that, where the Comm ssioner fails to provide
the petition date in the notice of deficiency, any petition filed
by the taxpayer will be treated as having been tinely filed.?
Accordingly, petitioner contends that his petitionis tinely
under section 6213(a) despite the fact that it was filed 56 days
after expiration of the 90-day period prescribed by the first
sentence of that section.

Respondent does not address at length the nerits of
petitioner’s argunment described above. Rather, respondent sinply
denies that the |ast sentence of section 6213(a) operates to
treat petitioner’s petition as having been tinely filed.

Implicit in respondent’s denial is his contention that the |ast
sentence of section 6213(a) has no application in this case.

We begin our analysis with the actual text of the provision
in dispute. The relief offered by the |ast sentence of section

6213(a) (that is, treating the petition as having been tinely

8 Petitioner’s argunent, if accepted, would afford
t axpayers who receive a deficiency notice |lacking the petition
date with an unlimted tine period in which to tinely file their
Tax Court petitions. W note that the existence of an unlimted
filing period could produce uncertainty as to (a) the ability of
t he Comm ssioner to assess the determ ned deficiency given the
restriction contained in the second sentence of sec. 6213(a), and
(b) the tolling of the period of Iimtations on assessnent
provi ded by sec. 6503.
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filed even where the petition is filed after expiration of the
period prescribed by the first sentence of section 6213(a)) is

predi cated upon the filing of a petition “on or before the |ast

date specified for filing such petition by the Secretary”.

(Enphasi s added.) The parties differ on what effect the absence
of an actual “last date specified” has on petitioner’s ability to
satisfy the condition to relief.

Petitioner argues that where the petition date is not
specified by the Conm ssioner in the notice of deficiency, the
condition to relief under the | ast sentence of section 6213(a) is
satisfied by the nere filing of a petition. Petitioner appears
to interpret the statute to provide that the petition is rendered
tinmely because it was not filed after the |last date specified in
the deficiency notice. This, however, is not how the statute
reads. The statute requires the petition to be filed on or
before the | ast date specified in the notice of deficiency.
Because the last date for filing a tinmely Tax Court petition was
not specified by the deficiency notice in this case, the petition
could not be filed on or before any such date. A textual
anal ysis of the |ast sentence of section 6213(a) therefore
supports respondent’s position that such provision does not apply
in the present case.

Respondent’s position finds further support in the

| egi sl ative history behind the anmendnent to section 6213(a).
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After noting the requirenent that the Comm ssioner specify the
petition date in the notice of deficiency, the Senate Finance
Comm ttee report explained that the taxpayer “should be able to
rely on the conputation of that period by the IRS.” S. Rept.
105-174, at 90 (1998), 1998-3 C B. 537, 626; see also H Rept.
105-364 (Part 1), at 71 (1998), 1998-3 C.B. 373, 443. This
passage indicates that the justification behind the addition of
the | ast sentence of section 6213(a) was to protect those
t axpayers who, absent sone formof relief, would have
detrinmentally relied on the Comm ssioner’s m scal cul ati on of the
petition date.

The theory of detrinental reliance assunes the actual
provi sion of m sleading informati on upon which a party could
rely. This case, however, does not involve the provision of
m sinformation. Al though petitioner appears to argue on brief
that the failure to provide the petition date in the notice |ed
himto believe that he did not have to file his petition within
the 90-day period,* we find such argunent inplausible. As
di scussed above, the notice of deficiency issued to petitioner
clearly provided that his petition had to be filed within 90 days

of the mailing of the notice, and it enphasi zed the consequence

4 Petitioner’s specific argunent reads as foll ows:
“Petitioner received the notice of deficiency, but did not file a
Petition with the Tax Court within 90 days fromthe date of the
notice of deficiency, since the notice of deficiency did not
specify the |last date on which Petitioner could file a Petition.”
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of not doing so. W do not believe that a reasonabl e person, |et
al one one with petitioner’s legal training, would interpret the
mere absence of a stanped petition date follow ng the headi ng
“Last Date to File a Petition Wth the United States Tax Court”
as the grant of an unlimted filing period, particularly given
the express provisions to the contrary contained in the body of
the notice. Sinply put, this is not a case of taxpayer prejudice
whi ch Congress intended to rectify through the addition of the
| ast sentence of section 6213(a).°

In light of the text of the |ast sentence of section 6213(a)
and its legislative history, we hold that such provision does not
operate in the instant case to render petitioner’s petition
tinmely.

C. Concl usi on

The notice of deficiency issued by respondent is valid, and
petitioner failed to file a tinely petition with this Court.
Accordingly, petitioner’s notion to dismss for |ack of
jurisdiction will be denied, and respondent’s notion to dism ss

for lack of jurisdiction will be granted.

> W do not address in this opinion the situation in which
a taxpayer receives a deficiency notice omtting the petition
date and files his petition just after expiration of the filing
period set forth in the first sentence of sec. 6213(a) due to the
taxpayer’s m scal cul ati on thereof.



To reflect the foregoing,

An appropriate order denving

petitioner’'s notion to dism ss for

lack of jurisdiction and granting

respondent’s notion to dism ss for

lack of jurisdiction will be

ent er ed.
Revi ewed by the Court.

VELLS, COHEN, CGERBER, RUWE, WHALEN, HALPERN, BEGHE, LARQ,
and THORNTON, JJ., agree with this majority opinion.
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BEGHE, J., concurring: M inpressionis that it was due to
mere inadvertence, a mnisterial om ssion, that respondent’s
enpl oyees charged with the responsibilities of preparing and
sending the notice of deficiency failed to stanp the date for
filing the petition at the appropriate space provided on the
notice form it was not with the intention of flouting the
expressed will of Congress. After all, the Comm ssioner has
redesi gned the statutory notice formso that it provides a space
for stanping the date by which the petition nust be filed; the
vast majority of the statutory notices that are issued bear the
requi site date stanp, and nothing we say or do in the majority
opi ni on encour ages the Conm ssioner to be less than diligent in
his continuing efforts to achi eve 100-percent conpliance with the
Congr essi onal nmandat e.

It’s also ny inpression, consistent wwth the mgjority’s
inference that there was no detrinmental reliance or confusion on
petitioner’s part, that he decided to file the petition nore than
90 days after issuance of the notice wwth a viewto testing its
validity. Since petitioner, a nenber of the bar, chose not to
testify in the hearing on the cross-notions, |I'’mconfortable in

making this inference. See Wchita Term nal Elevator Co. v.

Commi ssioner, 6 T.C. 1158, 1165 (1946), affd. on other grounds

162 F.2d 513 (10th Gr. 1947).
| agree with the majority and Judges Foley and Swift that

the statute, despite its inperative nood and | ack of a savings
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provision |like the second sentence of section 7522(a), doesn’'t
require us to invalidate the notice. To invalidate the notice
woul d i npose a di sproportionately severe sanction against the
fisc. Any inpression created by the Conm ssioner’s occasi onal

m st ake, evidenced by this case, and by Smth v. Conm ssioner,

114 T.C. 489 (2000) (upholding validity of simlar notice where
taxpayer filed petition within 90-day period specified by section
6213(a)), that the Comm ssioner is flouting the expressed will of
Congress, is belied by the revised format of the notice form and
the directions and instructions in the Internal Revenue Manual .!?
Havi ng expressed agreenment with the najority’s uphol di ng of
the notice, what should we do with the petition, in the absence
of any argunment of detrinmental reliance or any evidence of
petitioner’s confusion? The Court’s response to a sonewhat

anal ogous situation in Shea v. Conmm ssioner, 112 T.C 183, 207

(1999), at least raises the question whether sonme sanction
agai nst respondent or relief to petitioner would be appropriate.
| join the majority in answering the question in the

negative in this case. Because petitioner has failed to dispel

! See, e.g., 2 Audit, Internal Revenue Manual (CCH), sec.
4.3.19.1.8.2, at 7712 (statutory notice letter must include the
| ast day taxpayer can file petition with Tax Court); 2 Audit,
| nternal Revenue Manual (CCH), Exhibit 4.3.19.1-2, at 7748 (form
of deficiency notice cover letter, as revised in 1999, includes
headi ng “Last Day to File a Petition Wth the United States Tax
Court:”); 2 Audit, Internal Revenue Manual (CCH), sec.
4.3.19.1.6.3, at 7709 (issuer of deficiency notice nmust enter
“Last Day to File” date in the formletter).
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the inpression that the late filing of his petition was a product
of his conscious resolve to test the validity of the notice, or
even to allege that he was confused by the notice, | don't
believe he's entitled to a ticket of adm ssion to the Tax Court.
|’ mtherefore confortable in making our usual comrent that he’s
not without a renedy--he can pay the deficiency, and claimand

sue for a refund, see, e.g., Zinmmerman v. Conmm ssioner, 105 T.C

220, 226 n. 4 (1995) (citing McCorm ck v. Conmm ssioner, 55 T.C,

138, 142 (1970)). In any event, attorneys, who are
professionally charged with the responsibility generally of
counting days for statute of limtations purposes—not just in
tax cases--should be held to a higher standard than other pro se

petitioners. Cf. Rendina v. Conmm ssioner, T.C Meno. 1996-392;

Si sson v. Conm ssioner, T.C. Mnob. 1994-545: deRochenont V.

Comm ssioner, T.C Meno. 1991-600, citing Witaker v.

Comm ssioner, T.C Meno. 1988-418 (citing Fihe v. Conm ssioner,

265 F.2d 511, 513 (9th Cr. 1958), affg. a Menorandum Opi ni on of
this Court)).

All this | eaves for another day the question of what to do
with the case of a late filing pro se lay petitioner, who m ght
be suffering fromcognitive deficit, dyscalculia, or other
disability. The resulting residual uncertainty about what we
woul d do in such a case should help to stiffen the Comm ssioner’s

resolve to achi eve 100-percent conpliance in the future.
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CHABOT, J. dissenting: The Congress decided that, if the
Comm ssi oner sent a notice of deficiency to a taxpayer, then the
t axpayer should have help in determining the | ast date for
petitioning this Court. The Congress decided to charge the
Comm ssioner with the task of providing this help. The Congress
decided to effectuate the foregoing by enacting that the
Commi ssioner “shall include on each notice of deficiency”
(enphasi s added) the |ast date for petitioning this Court. Sec.
3463(a) of the 1998 Act.

The majority’s opinion nay be read to permt, or perhaps
even encourage, the Conmm ssioner to ignore the obligation of the
statute, with no consequences except (1) where the taxpayer was
m sl ed and detrinentally relied on the msleading interpretation,
or (2) perhaps where the taxpayer filed the “petition just after

the expiration of the [statutory] filing period”.

From the foregoing, | dissent.
. “Shall”
When used in a statute, the word “shall” is ordinarily a

word of command. See Escoe v. Zerbst, 295 U S. 490, 493 (1935)

(citing Richbourg Motor Co. v. United States, 281 U. S. 528, 534

(1930)); United States v. Wod, 295 F.2d 772, 783 (5th Gir.

1961); Estate of La Sala v. Comm ssioner, 71 T.C. 752, 762-763

(1979).
Nei t her the context of the statutory provision nor its

| egislative history indicates that, in section 3463(a) of the
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1998 Act, the word “shall” was intended to be directory rather
t han mandatory. Indeed, the full text of section 3463 of the
1998 Act (set forth supra in the ngjority’s opinion p. 5 shows
that “shall” appears in each subsection of section 3463 of the

1998 Act; thus far it has not been seriously suggested that

“shall” is other than nmandatory as it appears in subsections (b)
and (c¢c). Gving “shall” the sane neaning in each of the three
pl aces it appears in section 3463 of the 1998 Act, | concl ude

that the Congress’ choice of that word in subsection (a) mandates
the Comm ssioner to state on the notice of deficiency what is the

| ast date for petitioning this Court. See United States V.

Oynpic Radio & Television, 349 U S. 232, 236 (1955);! Estate of

Onen v. Conm ssioner, 104 T.C 498, 507-508 (1995) (and cases

cited therein); Ofice of the Legislative Counsel, U S. House of

Representatives, Style Manual, Drafting Suggestions for the

1'n United States v. Aynpic Radio & Television, 349 U.S.
232, 236 (1955), the Suprene Court instructed as foll ows:

It may be that Congress granted | ess than sone thought or

| ess than was originally intended. W can only take the
Code as we find it and give it as great an internal symetry
and consistency as its words permt. W would not be
faithful to the statutory schene, as reveal ed by the words
enpl oyed, if we gave “paid or accrued” a different neaning
for the purposes of section 122(d)(6) [I.R C 1939] than it
has in the other parts of the sanme chapter.

To the same effect see Comm ssioner v. Keystone Consol.
| ndustries, Inc., 508 U S. 152, 159 (1993).
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Trained Drafter, at 3 (1989).2

| would hold that section 3463(a) of the 1998 Act requires
t he Comm ssioner to state on the notice of deficiency what is the
| ast date for petitioning this Court; and that the statutory
| anguage is not nerely directory, that “shall” is not here the
functional equivalent of “may”.

1. *“Each”

Section 3463(a)of the 1998 Act requires the Conm ssioner to
state this information on “each notice of deficiency”.

As the majority’s opinion notes, the Congress concl uded that
sone taxpayers need assistance in determning the deadline for
filing a tinely petition. However, the enacted statutory
| anguage and | egi slative history do not indicate that the
Comm ssioner is obligated to provide the required assistance only
to those who need it, or who m ght reasonably be expected to need

it. Rather, the Congress inposed the statutory obligation with

2The House Legi sl ative Counsel’s Ofice' s style nanual
instructs legislative drafters as foll ows:

(4) Use sane word over and over.--If you have
found the right word, don't be afraid to use it again
and again. |In other words, don’t show your pedantry by

an ostentatious parade of synonyns. Your English
t eacher nmay be di sappoi nted, but the courts and others
who are straining to find your neaning will bless you.

(5) Avoid utraquistic subterfuges.--Do not use the
same word in 2 different ways in the sanme draft (unless
you give the reader clear warning).
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respect to each notice of deficiency.
It is not at all unusual for the Congress to act nore
broadly than the confines of the problemdescribed in the
| egislative history; the Congress has done so in nmany different

areas of the tax law. See, e.g., Bartels Trust for Ben. of Univ.

v. United States, 209 F.3d 147, 153-154 (2d Cr. 2000) (relating

to charities’ unrelated trade or business incone); Corn Belt Tel.

Co. v. United States, 633 F.2d 114, 117-118 (8th Cr. 1980)

(relating to the definition of “public utility property” for

i nvestment credit purposes); WArrensburg Board & Paper Corp. V.

Comm ssioner, 77 T.C. 1107, 1110-1111 (1981) (relating to

subchapter S corporations’ “one-shot” elections); Estate of Beal

v. Comm ssioner, 47 T.C 269, 271-272 (1966) (relating to

includability of the value of certain annuities in decedents’
estates). \Were the Congress has chosen to so legislate, the
courts do not confine the statute to the original problem but
rather apply the statute to the wider net that the Congress has
cast .

The |l egislative history does not explain why the Congress
chose to use statutory | anguage that is broader than the problem
it sought to address. However, it is plain that the Congress
requi red the Comm ssioner to provide assistance on each notice of

deficiency, and not nerely where the assistance was, or m ght be,
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needed. We may specul ate that the Congress so acted in order to
sinplify the Comm ssioner’s obligations, by not requiring the
Comm ssioner to nake case-by-case determnations. It is
possi bl e, of course, that the Congress decided to avoid case-by-
case determ nations on the part of the Conmm ssioner, and yet
require or permt the Court to nake such determ nations. This
seens to be contenplated in the majority’s opinion, see supra p.
13 note 5, and is stated in Judge Swift’'s dissent, see infra
p. 28 . However, | do not find evidence of such a distinction in
either the statute or the legislative history.

In any event, it is clear that the Congress required the
Comm ssioner to provide the filing date deadline information on
each notice of deficiency, a rule broader than the probl emthat
gave rise to Congress’ concern.

I[11. The Shotqun Behind the Door

In section 3463 of the 1998 Act, the Congress inposed an
obligation on the Comm ssioner. The Congress contenpl ated that
the Comm ssioner mght err in carrying out this obligation, by
putting the wong filing deadline date on the notice of
deficiency. Accordingly, in section 3463 of the 1998 Act, the
Congress provided a consequence for such an error; the

Commi ssioner is not allowed to “sandbag”?® the taxpayer, even

%See, e.g., Barkins v. International Inns, Inc., 825 F.2d
905, 907 (5th Cir. 1987) (“waiting until the expiration of the
(continued. . .)
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i nadvertently, by putting a date on the notice of deficiency that
is after the last date for filing a tinely petition. The
Congress acconplished this in section 3463(b) of the 1998 Act by
providing that a petition will be tinely if it is filed by the
date that the Conm ssioner set forth on the notice of deficiency.
Consi stent with the approach in section 3463(a) of the 1998 Act,
the taxpayer’s right to the subsection (b) relief is not affected
by whether the taxpayer was in fact msled by the Conm ssioner’s
i ncorrect advice.

Thus, the Congress specifically provided a consequence to
the Comm ssioner’s failure to conply correctly. But, the
majority in the instant case hold, there is not any consequence
to the Comm ssioner’s failure to conply at all. Not only is
there not any consequence provided for in section 3463 of the
1998 Act under the majority’s holdings, but there is not a
shot gun behind the door.* The effect of the majority’s hol ding
is to make section 3463(a) of the 1998 Act into nere surpl usage.
Section 3463(b) of the 1998 Act presumably would continue to
operate in those instances where the Comm ssioner chose to

specify in the notice of deficiency a cutoff date for filing a

3(...continued)
[imtations period to point out an error recogni zable well
before”).

‘See Silver v. New York Stock Exchange, 373 U.S. 341, 352
(1963).
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petition; subsection (c) would continue to provide an effective
date; but under the majority’s hol dings, subsection (a) would not
have effect.

The majority’ s construction “offends the well-settled rule
of statutory construction that all parts of a statute, if at al

possible, are to be given effect.” Winberger v. Hynson,

Westcott & Dunning, 412 U S. 609, 633 (1973); see Fort Stewart

Schools v. F.L.R A, 860 F.2d 396, 403 (11th Cr. 1988), affd.

495 U. S. 641 (1990); Beisler v. Conm ssioner, 814 F.2d 1304, 1307

(9th Gr. 1987), affg. T.C Menp. 1985-25.

We can interpret the statute so as to make it “work”, and we
can do so without arrogating to this Court the authority to make
i ne-draw ng decisions that normally are regarded as being within
t he province of the Congress.

Section 3463(a) of the 1998 Act directs the Conm ssioner to
i nclude certain informati on “on each notice of deficiency under
section 6212 of the Internal Revenue Code of 1986”

Respectfully, | would interpret this Congressional command as an
instruction that the Comm ssioner nust conply with in order to
have a valid notice of deficiency. It is sinple for the

Comm ssioner to conply with this Congressional conmand. It is
sinple for a reviewing court (ordinarily, this Court) to

determ ne whet her this congressional command has been conplied
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with in any specific instance.® The power to determ ne the
validity of a notice of deficiency is one that clearly is wthin
this Court’s arsenal of powers. The exercise of this power does
not draw us into the uncertainties of limtations periods and
restrictions on assessnents that may well result from ot her
proposal s.

Al t hough invalidation of the notice of deficiency may
provide a windfall to sonme taxpayers, such windfalls are wholly
within the power, and it may be, the technol ogy, of the
Comm ssioner to elimnate entirely.

I nval i dating the notice of deficiency under these
circunstances may be regarded as | egislating, but--

We often nust legislate interstitially to iron out

i nconsistencies within a statute or to fill gaps resulting

fromlegislative oversight or to resolve anbiguities

resulting froma legislative conpromse. [U.S. Bulk

Carriers v. Arquelles, 400 U S. 351, 354 (1971); fn. ref.
omtted.]

I nval i dating the notice of deficiency is consistent with the
statutory schene; it wll put the shotgun back behind the door.
We have on other occasions refrained fromsuch interstitial

| egislation and left the statute with neani ngl ess provi sions.

5Sec. 7522(a) provides that notices of deficiency and ot her
speci fi ed docunents nust include descriptions of the bases for
certain matters. The adequacy of any such description may fairly
be open to dispute. The statute provides that “An inadequate
description * * * shall not invalidate such notice.” This
contrasts sharply with the requirenent of sec. 3463(a) of the
1998 Act, where proper conpliance ordinarily is not open to
di sput e.
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But we have done so only reluctantly, and after making
substantial efforts to give effect to all the statutory | anguage;
and we have acknow edged when our efforts failed. See, e.g.,

Adams v. Conmissioner, 70 T.C. 373 (1978), 70 T.C. 446 (1978), 72

T.C. 81 (1979), affd. w thout published opinion 688 F.2d 815 (2d
Cir. 1982).°% In that instance, our continuing respectful
di al ogue with the Congress resulted in the enactnent of Public
Law 96-596, 94 Stat. 3469, enacted in 1980 (even before Adans was
affirmed), which revised the law to resolve the problens we had
struggled with

The majority’s holdings in the instant case nmake part of the

statute neaningless. There is a way to give effect to the entire

ln Adans v. Conm ssioner, 72 T.C. 81, 92 n.16 (1979), we
stated as foll ows:

It was not w thout considerable deliberation and
t hought that our decision herein was reached. W can
certainly appreciate Congress’ desire to elimnate the
potential for abuse inherent in dealings with tax-
exenpt organi zations. Also, we are not unaware of the
difficulty in drafting legislation which will equitably
di spose of a variety of factual settings. Regrettably,
however, when considering all the potentially viable
alternatives available to assist us in inplenmenting the
statute, we were consistently confronted with another
statute or well-established rule of | aw which prevented
our reaching a satisfactory resolution of the problens
di scussed herein.
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statute, and to do so within our normal range of powers and in a

way that is not likely to lead us into difficult interpretative

and practical problenms. The majority reject that approach.
Respectful ly, | dissent.

GALE and MARVEL, JJ., agree with this dissenting opinion.
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SWFT, J., dissenting: | generally agree with the analysis
set forth in Judge Foley' s dissent and with his suggested
conclusion that the petition herein be treated as tinely.

In this case, however, | would not conclude, as a matter of
| aw, that respondent’s failure to provide in the notice of
deficiency the specific due date for filing a Tax Court petition
automatically provides the taxpayer an unlimted period of tine
to do so. Respondent’s failure to provide the due date should
extend the deadline for the filing of a Tax Court petition for a
reasonabl e period of tinme based on the facts and circunstances of
each case and based on the intent and conduct of the taxpayer.

In the current case there is no evidence of intentional
m schief by petitioner, and -— in the realities of the business
world -— 56 days (including weekends and holidays), particularly
in the absence of a due date provided by respondent, is but a

blink. Herein, | would conclude that the petition is tinely.
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FOLEY, J., dissenting: |In section 3463(a) of the Internal
Revenue Service Restructuring and Reform Act of 1998 (RRA 1998),
Pub. L. 105-206, 112 Stat. 685, 767, Congress provided: *“The
Secretary of the Treasury or the Secretary’s del egate shal
i ncl ude on each notice of deficiency * * * the date determ ned by
such Secretary (or delegate) as the last day on which the
taxpayer may file a petition wth the Tax Court.” Congress
further provided that the date determ ned by the Internal Revenue
Service (IRS) would establish the deadline for filing a petition
with this Court. Section 3463(b) of RRA 1998 anends section
6213(a) by adding the following thereto: “Any petition filed
with the Tax Court on or before the | ast date specified for
filing such petition by the Secretary in the notice of deficiency
shall be treated as tinely filed.” The nmajority concludes that
“Because the last date for filing a tinely Tax Court petition was
not specified by the deficiency notice in this case, the petition
could not be filed on or before any such date”, majority op. p.
11, and that “the | ast sentence of section 6213(a) * * * does not
operate in the present case”, majority op. p. 13. | disagree.

The plain | anguage of the statute provides that the I RS nust
determne a date; this date nay establish a deadline that is
|ater than the statutorily prescribed 90-day period; and
petitions filed on or before the deadline established by the IRS

shall be treated as tinely filed. Respondent’s failure to
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provi de any specified date is tantanmount to providing that there
is no deadline. Accordingly, the petition is tinely.

The majority asserts that “Respondent’s position finds
further support in the legislative history”. Mjority op. p. 11
Again, | disagree. Assum ng arguendo that the statute is not
clear on its face, the legislative history, on the contrary,
bol sters petitioner’s contention. 1In setting forth the rationale
for the amendnent to section 6213(a), the Senate Fi nance
Committee report (report) states: “The Commttee believes that

t axpayers shoul d receive assistance in determning the tinme

period within which they nust file a petition in the Tax Court

and that taxpayers should be able to rely on the conputation of

that period by the IRS.” S. Rept. 105-174, at 90 (1998), 1998-3

C.B. 537, 626 (enphasis added). Focusing on the statenent that
“taxpayers should be able to rely on the conputation of that
period by the IRS", the majority enphasizes that petitioner did
not contend that he detrinentally relied on the information in
the notice and that the theory of detrinental reliance is not
applicable in this case because no m sl eadi ng i nformati on was
provided. | agree that the theory of detrinental reliance is not
applicable. Neither the statute nor the |legislative history

i nposes such a requirenent. VWile the report provides that

“taxpayers should be able to rely on the conputation of that
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period by the IRS’, the report does not require a taxpayer to
establish detrinmental reliance.

Moreover, | believe the IRS provided m sl eading information
to petitioner. Wile the text of the notice states that “you
have 90 days fromthe above nailing date of this letter * * * to
file a petition”, the space in the upper right corner of the
notice, entitled “Last Day to File a Petition Wth the United
States Tax Court”, is blank. This notice is nore confusing than
notices issued under prior |aw and creates the type of confusion
t hat Congress intended to renedy.

The I RS nade a m stake and did not foll ow the congressional
mandate, and, as a result, the petition should, pursuant to
section 6213(a), be treated as tinely filed. The majority’s
holding is contrary to the statute and |l egislative history. In
essence, it allows the RS to circunvent the congressional
mandate. That is an unreasonable interpretation of the statute.
Accordingly, | respectfully dissent.

COLVIN, J., agrees wth this dissenting opinion.



