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Ps are husband and wife. In 2002 and 2003 they
were U.S. citizens residing in Taiwan. R determ ned
deficiencies in Ps’ Federal incone tax for 2002 and
2003 on the basis that Ps had cl ai nred excessive
excl usi ons under sec. 911, |.R C., for incone Ms.
Rogers earned while working as a flight attendant.

Hel d: Ps cl ai ned excessi ve excl usions and are
liable for deficiencies.
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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

WHERRY, Judge: This case is before the Court on a petition
for redeterm nation of deficiencies for petitioners’ 2002 and
2003 tax years. The issue for decision is whether petitioners
are entitled to exclude under section 911! all wage incone Ms.
Rogers earned in 2002 and 2003 while working for United Airlines,

Inc. (United), as a flight attendant.

FI NDI NGS OF FACT

During 2002 and 2003 petitioners, who are husband and w fe,
were U S. citizens residing in Taiwan. Ms. Rogers was enpl oyed
by United as a flight attendant based at Hong Kong I nternational
Airport. United required Ms. Rogers to perform preboardi ng and
postarrival services on every flight on which she worked. Ms.
Rogers was required to check in 1 hour and 45 m nutes before the
departure of a flight. And she was required to perform
approximately 30 m nutes of postarrival services. United paid
Ms. Rogers for her actual flight tinme--fromwhen an airpl ane
pushed back fromthe termnal until it reached its destination
United did not pay Ms. Rogers extra amounts for preboardi ng and

postarrival services.

IAIl section references are to the Internal Revenue Code of
1986, as anended and in effect for the tax years at issue. Rule
references are to the Tax Court Rules of Practice and Procedure.
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During 2002 Ms. Rogers worked on 6 round-trip flights from
Hong Kong to San Francisco and 17 round-trip flights from Hong
Kong to Chicago.2? During 2003 she worked on the follow ng
flights: (1) 8 round-trip flights from Hong Kong to San
Franci sco; (2) 12 round-trip flights from Hong Kong to Chicago;
(3) 6 flights fromHong Kong to Tokyo to San Franci sco and then
back to Hong Kong via Tokyo; (4) 1 flight from Hong Kong to Tokyo
to Chicago and then back to Hong Kong via Tokyo; and (5) 3
flights from Hong Kong to I ncheon (Seoul) to Tokyo to Beijing to

Tokyo to Seoul to Hong Kong. 3

2Each round-trip flight from Hong Kong to San Franci sco
required Ms. Rogers to perform approximately 1,575 m nutes of
in-flight services, excluding any preboardi ng and postarrival
services. Each round-trip flight from Hong Kong to Chicago
requi red her to performapproximately 1,684 mnutes of in-flight
servi ces, excluding any preboarding and postarrival services.

3Each of the six flights from Hong Kong to Tokyo to San
Franci sco and then back to Hong Kong via Tokyo required Ms.
Rogers to perform approxi mately 2,000 m nutes of in-flight
services, including tine spent during each |ayover in Tokyo, but
excl udi ng any ot her preboarding and postarrival services. The
flight from Hong Kong to Tokyo to Chicago and then back to Hong
Kong via Tokyo required Ms. Rogers to perform approximately
2,257 mnutes of in-flight services, including tine spent during
each [ ayover in Tokyo, but excluding any other preboardi ng and
postarrival services. Each of the three flights from Hong Kong
to Seoul to Tokyo to Beijing to Tokyo to Seoul to Hong Kong
required Ms. Rogers to perform approximately 2,205 m nutes of
in-flight services, including tinme spent during each |ayover in
Seoul and Tokyo, but excluding any other preboarding and
postarrival services.
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United paid Ms. Rogers $52,296.51 in wages in 2002 and
$60, 651. 89 in wages in 2003. To enable its enployees to
determ ne the percentage of wages earned for services rendered in
or above a foreign country, United generated and nade avail abl e
on its Wb site duty tine apportionment forns (DTAs).*
Petitioners filed Forns 1040, U. S. Individual |ncome Tax Return,
for 2002 and 2003 claimng that all of Ms. Rogers’s wage incone
was foreign earned i nconme which petitioners could exclude from
total inconme for Federal inconme tax purposes.?®

On Novenber 28, 2006, respondent issued petitioners a
notice of deficiency for their 2002 and 2003 tax years in which

respondent determ ned respective deficiencies of $5,434 and

“Petitioners prepared their own DTA allocating Ms. Rogers’s
United incone for the round-trip flights from Hong Kong to San
Franci sco, from Hong Kong to Chicago, and from Hong Kong to
Tokyo. That DTA all ocates percentages significantly higher than
those in United s DTAs to tine spent over foreign countries--in
other words, in a manner nore favorable to petitioners. For
exanple, for the round-trip flights from Hong Kong to San
Franci sco, the four United DTAs in evidence for trips between
those cities allocated 20.8 percent (as of “8/27/02”) and 14. 4
percent (as of “1/31/00”, “3/4/05”, and “3/31/07”) to tinme spent
over foreign countries. Petitioners’ DTA allocates 46.97 percent
(723 m nutes divided by 1539 total flight mnutes) of each of
those flights to tine spent over foreign countries. The big
difference is attributable to a factual dispute as to tine spent
flying over international waters versus time spent flying over
foreign countries.

SPetitioners reported Ms. Rogers’s wage i ncone but, on line
21 of both Forns 1040 petitioners listed the entire amount of her
wages in parentheses and wote “2555-EZ”. Attached to those
returns were Forns 2555-EZ, Foreign Earned |Inconme Excl usion.
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$8,376.°% The deficiencies resulted fromthe disall owance of

$20, 221 of the claimed exclusion for 2002 and $29, 916 of the

cl ai med exclusion for 2003. Respondent’s tax conpliance officer

(TCO, Vivian Kong, conputed the deficiency as follows. Using

the DTA petitioners prepared, which covered only the round-trip

flights from Hong Kong to San Franci sco and from Hong Kong to

Chi cago, TCO Kong cal cul ated the respective percentages of tine

M's. Rogers spent performng in-flight services over foreign

territories, US. territories, and international waters for each

trip.” For routes not covered by petitioners’ DTA, TCO Kong

cal cul ated the necessary percentages using United s DTAs, which

were generally |less favorable to petitioners. Then, TCO Kong

mul tiplied those percentages by the total ambunt of Ms. Rogers’s

wage inconme fromUnited for each of the tax years at issue.
Petitioners filed a tinely petition with this Court. At the

time they filed their petition, petitioners resided in Taiwan. A

trial was held on March 18, 2008, in San Francisco, California.

The Form 4089, Notice of Deficiency - Waiver, attached to
the notice of deficiency incorrectly stated that the asserted
deficiency was $6,534 for 2002.

'Respondent acknow edges that TCO Kong made a few m st akes.
For one thing, she “erroneously did not include tinme devoted to
pre-flight and post-flight services, such as briefing, boarding,
and goi ng through custons.” TCO Kong al so “m stakenly sw tched
the trip tinme and excl udabl e percentage for the Hong Kong -
Chicago trip * * * with the trip time and excl udabl e percent age
for the Hong Kong - San Francisco trip”.
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OPI NI ON

| nconme Earned in International Airspace®

A. Burden of Proof

The Conm ssioner’s determ nation of a taxpayer’s liability
for an incone tax deficiency is generally presuned correct, and
t he taxpayer bears the burden of proving that the determ nation

is inproper. Rule 142(a); Wlch v. Helvering, 290 U S. 111, 115

(1933).°

B. Deternination of Taxable | ncone

Section 61(a) specifies that “Except as otherw se provided”,
gross incone includes “all income from whatever source
derived”. Although nost countries enploy territorial tax
systens, the United States enploys a worl dw de tax system-it
taxes its citizens on their incone regardless of its geographic

source. See Crow v. Comm ssioner, 85 T.C 376, 380 (1985) (“The

United States was historically, and continues to be, virtually
unique in taxing its citizens, wherever resident, on their
wor | dwi de i ncone, solely by reason of their citizenship.”); see

al so Specking v. Comm ssioner, 117 T.C. 95, 101-102 (2001), affd.

8The term “international airspace”, as we use it in this
opi nion, means the airspace above the high seas (international
wat er s) .

°Al t hough sec. 7491(a) may shift the burden of proof to the
Comm ssioner in specified circunstances, petitioners have not
established that they have satisfied the prerequisites under sec.
7491(a)(1) and (2) for such a shift.
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sub nom Haessly v. Conm ssioner, 68 Fed. Appx. 44 (9th G

2003), affd. sub nom Unbach v. Comm ssioner, 357 F.3d 1108 (10th

Cr. 2003). However, as is often the case wth our tax |aws,
there are exceptions. Section 911, which applies to Ms. Rogers,
is an exception to the U S. worldw de tax system

Section 911(a) allows a “qualified individual” to exclude
fromgross incone “foreign earned incone”.® A “qualified
individual” 1is a U S. citizen whose tax hone is in a foreign
country if that individual is a bona fide resident of a foreign
country for an uninterrupted period that includes an entire
taxabl e year.! Sec. 911(d)(1). The statute defines “foreign
earned incone” as “the anmount received by such individual from
sources within a foreign country or countries which constitute
earned incone attributable to services performed by such
individual”. Sec. 911(b)(1)(A).

In 2002 and 2003 Ms. Rogers was a qualified individual who
received foreign earned inconme with respect to which she is
entitled to an exclusion. The question that we are called upon
to decide is a matter of degree: How nuch of Ms. Rogers’s

United wages qualifies as “foreign earned incone”? The answer

'n 2002 and 2003 the exclusion was limted to $80, 000.
See sec. 911(b)(2) (D) (i).

BA U S. citizen or resident can also qualify if that
individual is present in a foreign country or countries for at
| east 330 full days during a 12-nonth period. Sec. 911(d)(1);
sec. 1.911-2(c) and (d), Incone Tax Regs.
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turns on how much of Ms. Rogers’s inconme was earned while she
worked in a foreign country.
Section 911 does not define “foreign country”. However, one
of its inplenmenting regulations, section 1.911-2(h), Inconme Tax
Regs., does:

(h) Foreign country. The term*“foreign country”
when used in a geographical sense includes any
territory under the sovereignty of a governnent other
than that of the United States. It includes the
territorial waters of the foreign country (determ ned
in accordance with the laws of the United States), the
air space over the foreign country, and the seabed and
subsoil of those submarine areas which are adjacent to
the territorial waters of the foreign country and over
whi ch the foreign country has exclusive rights, in
accordance wth international law, wth respect to the
expl oration and exploitation of natural resources.?

In dark v. Commi ssioner, T.C. Meno. 2008-71, we held that

international waters are not a “foreign country” and that income
earned while traveling in international waters is not “foreign
earned i ncone” excludable fromgross incone under section 911

We can divine no difference between international waters and the
ai rspace above them for purposes of determ ning whether incone
earned therein is considered foreign source incone.

I nternational airspace--like international waters--is not under

125ec. 911(d)(9) expressly delegates to the Secretary of the
Treasury the authority to prescribe regul ations “necessary or
appropriate to carry out the purposes” of sec. 911. The Court of
Appeal s for the Seventh Circuit has upheld the validity of sec.
1.911-2(h), Inconme Tax Regs., concluding that the definition
therein of “foreign country” is “reasonable” and nust be deferred
to. Arnett v. Conm ssioner, 473 F.3d 790, 797 (7th Cr. 2007),
affg. 126 T.C. 89 (2006).
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t he sovereignty of a Governnent other than the United States.?®

See Gantchar v. United Airlines, Inc., No. 93 C 1457 (N.D. 111,

Mar. 24, 1995) (“Being outside the United States is not
synonynmous with being in a foreign state; international airspace
and international waters are outside the United States w t hout

being inside a foreign state.”); see also United States v.

Cabaccang, 332 F.3d 622, 626 (9th Cir. 2003) (“Unlike, for
exanple, a foreign nation--which is unquestionably a ‘place
outside’ the United States--international airspace is neither a
point of origin nor a destination of a drug shipment; it is
merely sonething through which an aircraft nust pass on its way
fromone location to another.”). It follows that international

airspace is not a “foreign country” for purposes of section 911

3petitioners argue that “linking foreign earned incone to
geography fails upon closer scrutiny” because “It would not be
feasible to allocate earnings according to tine spent over the
United States, a foreign country, and international waters” for
sonmeone working in outer space. According to petitioners, “That
person’s earnings would all be foreign earned incone”. Their
argunment is creative, but irrelevant and unpersuasive. Because
petitioners’ case does not concern inconme earned in outer space,
their argunent is irrelevant. It is unpersuasive because no
state has sovereignty over outer space, so incone earned in outer
space woul d not be considered foreign earned incone. See Treaty
on Principles Governing the Activities of States in the
Expl oration and Use of Quter Space, Including the Moon and O her
Cel estial Bodies, art. Il, Jan. 27, 1967, 18 U S. T. 2410 (“Quter
space, including the noon and ot her cel estial bodies, is not
subj ect to national appropriation by claimof sovereignty, by
means of use or occupation, or by any other neans.”). For
Federal incone tax purposes, incone earned in outer space would
be treated just like incone earned in international waters or in
i nternational airspace.
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As a result, incone Ms. Rogers earned while working in
international airspace is not “foreign earned i ncone” and nust be
included in petitioners’ gross incone for 2002 and 2003. 4

Respondent has been nore than fair in affording petitioners
the benefits of their self-prepared DTA, which is at odds with
t hose prepared by United and which nay inflate the anmount of tinme
Ms. Rogers spent over foreign countries. Because all flights in
2002 were round-trip flights from Hong Kong to San Franci sco or
from Hong Kong to Chicago, we find respondent’s adjustnents for
2002 to be correct except for a $1 rounding error in respondent’s
favor on the round-trip flights from Hong Kong to Chicago. W
will allow petitioners to exclude $32,077 fromtheir 2002 gross
income (rather than the $32,076 respondent allowed). Respondent
resorted to United’' s sanple DTAs only for 2003 flights on routes
not covered by petitioners’ DTA

On brief respondent asserts that it would be
adm ni stratively burdensone for the Internal Revenue Service to
“cal cul ate the respective percentage of wages earned over foreign

countries for each flight separately”. Nevertheless, on reply

¥I'n any event, even if we agreed with petitioners that
incone earned in international airspace qualifies for the sec.
911 exclusion, petitioners had no basis for excluding all of Ms.
Rogers’s United incone for 2002 and 2003. That is because it is
clear that Ms. Rogers earned sone portion of her incone for
those years in the United States. In 2002 all 23 of her round-
trip flights landed in and took off fromthe United States. And
in 2003 27 of her 30 round-trip flights |anded in and took off
fromthe United States.
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bri ef respondent concedes that nothing prevents an “individual
from* * * relying on specific flight plans.”

At trial Captain Patrick Palazzolo, a United pilot who flies
mai nl y between Hong Kong and San Francisco, testified credibly
that the anount of flight tinme spent over foreign countries
vari es dependi ng on weat her patterns and the | ocation of the
jetstream For exanple, a greater portion of a Hong Kong to San
Francisco flight is nore likely to be over land in the wi nter
than it is in the sunmer. Thus, if petitioners could prove that
Ms. Rogers flewthat route only in the winter, they would be
entitled to a higher ratio of tinme spent over foreign countries
for those flights. They have not done so.

For the 2003 routes not covered by their self-prepared DTA,
petitioners have not provided evidence that woul d enable a
cal cul ation of actual flight time ratios sufficient to overcone
respondent’s use of United s DITAs. W +thout evidence of when she
flew (such as flight plans), even with Captain Pal azzol 0’ s
testinmony, we cannot assign flight tinme ratios in excess of those
taken fromUnited s DTAs for the routes on which Ms. Rogers

flew 15

Captai n Pal azzolo testified that he does not agree with
United’ s DTAs because they appear to account for flights that are
primarily over water but not for those primarily over land. Even
if he is correct, we still have no evidence as to when Ms.

Rogers flew, and respondent has al ready accepted petitioners’ DTA
whi ch all ocates 46.97 percent of Ms. Rogers’s round-trip flights
(continued. . .)
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During 2003 in addition to the round-trip flights from Hong
Kong to San Francisco and from Hong Kong to Chicago, Ms. Rogers
flewon (1) six flights from Hong Kong to Tokyo to San Franci sco
and then back to Hong Kong via Tokyo; (2) one flight from Hong
Kong to Tokyo to Chicago and then back to Hong Kong via Tokyo;
and (3) three flights from Hong Kong to Seoul to Tokyo to Beijing
to Tokyo to Seoul to Hong Kong. Captain Pal azzolo did not
testify specifically regarding the six flights from Hong Kong to
Tokyo to San Franci sco and then back to Hong Kong via Tokyo or
the flight from Hong Kong to Tokyo to Chicago and then back to
Hong Kong vi a Tokyo.

He did testify regarding the three flights from Hong Kong to
Seoul to Tokyo to Beijing to Tokyo to Seoul to Hong Kong.® He
indicated that the jetstreamand winds played little part in
these trips and that the flight tinme would have been “essentially

the sane in both directions.” He testified that a flight from

15, .. conti nued)
from Hong Kong to San Francisco to tinme spent over foreign
countries. That is significantly higher than the 20.8 percent
and 14.4 percent allocated in United’s DIAs to tine spent over
foreign countries for round-trip flights from Hong Kong to San
Franci sco. See supra note 4.

Al t hough the parties stipulated that the flights were from
Hong Kong to Seoul to Tokyo to Beijing to Tokyo to Seoul to Hong
Kong, it appears from Captain Pal azzolo’s and Ms. Rogers’s
testinony and United’ s sanple DTAs that the actual route m ght
have been from Hong Kong to Tokyo to Seoul to Beijing to Seoul to
Tokyo to Hong Kong. In other words, it appears that the parties
m xed up the order of Tokyo and Seoul on those three flights.
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Hong Kong to Tokyo takes about 3 to 3-1/2 hours and that the tine
spent over foreign territory would be 90 to 95 mnutes. He al so
testified that a flight from Tokyo to Seoul would be al nost al
over foreign territory (except for a few m nutes over the Sea of
Japan) and that a flight from Seoul to Beijing would be nostly
over foreign territory (except for a few m nutes over the Yell ow
Sea). Respondent has determ ned that 74.77 percent of Ms.
Rogers’s work on the three flights from Hong Kong to Seoul to
Tokyo to Beijing to Tokyo to Seoul to Hong Kong is allocable to
services rendered over foreign territory. Although we are unable
to reconcile respondent’s cal culation and United s sanpl e DTAs,
the amounts are very close and are not materially inconsistent
with Captain Palazzolo' s testinony. Y

G ven respondent’s adoption of petitioners’ DTAs with
respect to the round-trip flights from Hong Kong to San Franci sco
and from Hong Kong to Chicago, it is possible that petitioners
are entitled to a larger foreign territory exclusion with respect
to the six flights from Hong Kong to Tokyo to San Franci sco and

t hen back to Hong Kong via Tokyo and the one flight from Hong

YUnited s sanple DTAs do not include information on round-
trip flights from Hong Kong to Seoul, perhaps because United did
not fly that route. See supra note 16. In any event, given that
t he exclusion that respondent has allowed for those three flights
is not materially inconsistent wwth Captain Pal azzol o’ s
testinmony, our conclusion is the sane regardl ess of whether the
stipulation as to those three flights is accurate or whether the
trial testinmony is in fact correct.
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Kong to Tokyo to Chicago and then back to Hong Kong via Tokyo.
However, the evidence of record is not sufficient or detailed
enough to permt such a finding. Critically mssing is
information regarding the time spent over international waters
during the flights fromeither San Francisco or Chicago to Tokyo.
Those flights, unlike the direct U S. to Hong Kong flights, are
unlikely to cross any Chinese territory and may cross |less or no
Russian territory given Tokyo’ s | ocation considerably east-
nort heast of Hong Kong. This may be especially true during
w nter nonths, when nore of the flights are over |and.
Therefore, we shall sustain respondent’s cal cul ations of the
percentages of those flights spent over foreign territory after

correcting certain mathematical errors.?!®

¥l n the Form 886-A, Explanation of Adjustnents, attached to
the notice of deficiency, respondent determ ned the foll ow ng
excl usion anmounts for petitioners’ 2003 tax year: (1) $9,686 for
the round-trip flights from Hong Kong to Chicago; (2) $9,603 for
the round-trip flights from Hong Kong to San Francisco; (3)
$4,549 for the flights from Hong Kong to Tokyo to San Franci sco
and then back to Hong Kong via Tokyo; (4) $1,456 for the one
flight from Hong Kong to Tokyo to Chicago and then back to Hong
Kong via Tokyo; and (5) $5,442 for the three flights from Hong
Kong to Seoul to Tokyo to Beijing to Tokyo to Seoul to Hong Kong.
Usi ng respondent’ s nunbers, the correct exclusion amunts for
those flights are $9,563, $9, 798, $4,594, $1,360, and $5, 443,
respectively. 1In calculating the exclusion amunts for the 2003
flights using United' s sanple DTA's, TCO Kong appears to have
used at nost two decimal places. The net result is a reduced
excl usion which we will not countenance. W will allow
petitioners an exclusion of $30,768 under sec. 911 for their 2003
tax year instead of the $30, 736 exclusion respondent all owed.
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Finally, we agree with respondent that petitioners are
required to include required preflight and postflight service
ti me when cal cul ating foreign earned incone! and to allocate
i nconme fromsick and vacation | eave between foreign earned incone
and i ncone that does not qualify for the section 911 excl usion--
in other words, inconme subject to Federal incone tax.

1. | nt er est Abat enent

When there has been an unreasonable error or delay with
respect to a managerial or mnisterial act, the Secretary has
discretion to abate interest. Sec. 6404(e). W have
jurisdiction under section 6404(h) to determ ne whether the
Secretary’s decision not to abate interest was an abuse of
di scretion.

Petitioners argue that they should not be held liable for
any interest on their Federal incone tax underpaynents because
the Internal Revenue Service “changed its interpretation of the
law in 2002 but failed to provide clear guidance as [to] the

exact nethodol ogy that nust be used in the allocation of wages

Al t hough as a technical matter Ms. Rogers was paid on the
basis of her actual flight tine, she did not performpre- and
post-flight services for her own benefit--she did so for United' s
benefit and at United s direction. Those services nust therefore
be accounted for in determ ning petitioners’ exclusion anmounts
for 2002 and 2003. See Tenn. Coal, Ilron & RR Co. v. Miscoda
Local No. 123, 321 U.S. 590, 598 (1944) (concluding in a Fair
Labor Standards Act case that the words “work” and “enpl oynent”
mean “physical or nental exertion (whether burdensone or not)
controlled or required by the enployer and pursued necessarily
and primarily for the benefit of the enployer and his business”).
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for flight crews”. Respondent counters that we |ack jurisdiction
over petitioners’ interest abatenent request because respondent
has not made a final determnation not to abate interest.

In January 2008 petitioners filed a Form 843, Caimfor
Ref und and Request for Abatenment, despite the fact that
respondent had advised themto wait until interest had been
assessed or their abatenent request would be rejected as
premature. W lack jurisdiction to consider petitioners’
i nterest abatenent request for the same reason that respondent
advised themnot to file such a request--abatenent of interest is
premat ure because interest has not been assessed and because
respondent has not made a final determ nation not to abate

interest. See Miuir v. Comm ssioner, T.C. Mno. 2000-304

(“Consideration of petitioner's request for abatenent of interest
is premature, however, as there has been neither an assessnent of
interest nor a final determ nation by respondent not to abate the
interest.”), affd. 11 Fed. Appx. 701 (8th Cr. 2001).

The Court has considered all of petitioners’ contentions,
argunents, requests, and statenents. To the extent not discussed
herein, we conclude that they are neritless, noot, or irrelevant.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




