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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

THORNTON, Judge: Respondent determ ned deficiencies in and

additions to petitioner’s Federal incone taxes as foll ows:

Additions to Tax
Sec. Sec. Sec. Sec.

Year Def i ci ency 6651(a) (1) 6651(f) 6653(a) (1) 6654
1988 $12, 796 $3, 199 -— $640 $823
1989 22, 254 —- $16, 691 —- 1, 505



- 2 -

The issues for consideration are: (1) Wuether petitioner
failed to report taxable inconme for taxable years 1988 and 1989,
as determ ned by respondent using the net worth method of inconme
reconstruction; (2) whether petitioner is liable for an addition
to tax for fraudulent failure to file a Federal incone tax return
pursuant to section 6651(f) for taxable year 1989; (3) whether
petitioner is liable for an addition to tax for negligence
pursuant to section 6653(a)(1l) for taxable year 1988; (4) whether
petitioner is liable for an addition to tax for failure to file a
Federal income tax return pursuant to section 6651(a)(1) for
t axabl e year 1988; (5) whether petitioner is liable for self-
enpl oynment tax pursuant to section 1401 for taxable years 1988
and 1989; and (6) whether petitioner is |iable for additions to
tax for failure to pay estimated i nconme tax pursuant to section
6654 for taxable years 1988 and 1989.1

FI NDI NGS OF FACT

The parties have stipul ated some of the facts, which are
herein incorporated by this reference. Wen he petitioned the
Court, petitioner resided in Cherokee, Al abana.

On Novenber 25, 1987, petitioner purchased an 80-acre farm
(the Carskadon farm) in Cark County, Mssouri, for $45,6000. A

! Unl ess otherwise indicated all section references are to
the Internal Revenue Code in effect for the years in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.
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cash downpaynent of $10,000 was nade at the tinme of the purchase,
and the $35, 000 bal ance was payable in five equal annual
install ments of $7,000, with interest. During 1988 and 1989,
petitioner made cash paynents on the Carskadon farmtotaling

$20, 300, representing principal and interest on the install nent

obl i gati on.

During 1988 and 1989, petitioner made cash purchases of

other real property as follows:
04/ 22/ 88 603 Donal dson St.
Cant on, MO $12, 480
02/27/89 WIIianstown school
WI1lianstown, MO 8, 500
03/03/89 Dawg Gone Sal oon,
WIIlianmstown, MO 1, 400
03/25/89 275 acres, Cark County, MO 42, 900
05/16/89 20 acres, Cark County, MO 5, 200

In addition,

during 1988 and 1989, petitioner

pai d approxi mately

$9,916 in cash for inprovenents to these various properties.

During 1988 and 1989, petitioner also made cash purchases of

personal property as foll ows:
01/04/88 1986 trailer $100
03/22/88 A lis Chalners tractor 3, 000
05/ 10/ 88 23-foot fiberglass boat 2,500
05/18/88 1973 International truck 1, 500
05/ 21/ 88 1967 Chevy pickup 325
07/ 26/ 88 1988 Harl ey-Davi dson notorcycl e 10, 850
07/ 31/ 89 1975 Ford pickup 1, 000
09/ 07/ 88 Tanni ng bed 3,815
04/05/89 International tractor 1, 800
08/ 09/89 1976 Ford Thunderbird 9002
1989 1966 Ford truck 900

2 I ncludes a $400 trade-in.
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Ronal d Freetly al so purchased for petitioner, using

petitioner’s funds, the follow ng assets:

01/ 18/ 88 Verneer used tractor $3, 500
02/ 02/ 88 1966 Ford pickup 600
02/ 18/ 88 Tractor equi pnment 830

On August 12, 1987, petitioner’s sister purchased a house
trailer for petitioner for $20,884, making a downpaynent of
$2,089 and financing the balance. During 1988 and 1989, she nade
principal and interest paynents on the property totaling $5, 964,
in addition to utility paynents for tel ephone, electricity, and
gas for the property. Petitioner lived in the house trailer
t hroughout 1988 and 1989. He reinbursed his sister for all the
paynents she made on the house trailer, sonetines giving her cash
and soneti nes endorsing over to her checks that he received from
ot her sources.

Petitioner did not file Federal income tax returns for
t axabl e years 1988 and 1989.

The Crimnal Proceedi ng

On April 14, 1995, a Federal grand jury indicted petitioner
with three counts of violating section 7201, attenpting to evade
or defeat tax, for taxable years 1988, 1989, and 1990, and three
counts of violating section 7203, willful failure to file a
Federal inconme tax return, supply information or pay tax, for
t axabl e years 1988, 1989, and 1990. On June 18, 1996, petitioner

pl eaded guilty to violating section 7201 for taxable year 1989.
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The stipulation of facts relative to sentencing, filed June 18,

1996, (the stipulation relative to sentencing) states: “The
total federal inconme taxes evaded by * * * [petitioner] for the
year 1989 was approximately $16,000". The U.S. District Court
for the Eastern District of Mssouri inposed a 9-nonth jail term
and ordered petitioner to pay an assessment of $50, a fine of
$1,000, and restitution to the Internal Revenue Service in the
amount of $16,000. Petitioner paid these ambunts as required.

Respondent’s Exam nati on and Deterni nation

As part of the crimnal investigation of petitioner,
respondent’s special agent searched county records and bank
records, and interviewed third parties. Respondent found that
petitioner did not have a bank account. Respondent used the net
worth nethod to reconstruct petitioner’s inconme. Respondent
determ ned that petitioner had received unreported i ncone of
$40, 237 and $67, 708 for taxable years 1988 and 1989,
respectively, resulting in taxable inconme of $35,287 and $62, 609
for taxable years 1988 and 1989, respectively.

The follow ng is respondent’s conputation of petitioner’s

increase in net worth plus living expenses for 1988 and 1989:

ASSETS 12/ 31/ 88 12/ 31/ 89
PROPERTI ES
Car skadon 80 acre farm $45, 000. 00 $45, 000. 00

Schal | er/ 603 Donal dson 12, 480. 00 12, 480. 00
WIllianmst own School —- 8, 500. 00
Dawg Gone Sal oon —- 1, 400. 00



12/ 31/ 88 12/ 31/ 89
Lake of Oaks 275 Acres —- 42,900. 00
Lake of Oaks 20 Acres —- 5, 200. 00
| mpr ovenents 603 Donal dson 5, 586. 09 5, 586. 09
Road | nprovenents 500. 06 1, 520. 50
| mprovenent s Dawg Gone Sal oon —- 1, 321. 83
OTHER
House Trail er 20, 876. 64 20, 876. 64
VEHI CLES
Har | ey Davi dson Mdtorcycle 1988 10, 850. 00 10, 850. 00
MG 1974 400. 00 400. 00
Ford station wagon 1981 300. 00 300. 00
Chevy truck 1978 600. 00 600. 00
Honmemade Trail er 1977 —- —-
Trailer 1986 100. 00 100. 00
Chrysler 23ft boat 1968 2, 500. 00 2, 500. 00
| nternational truck 1973
and trailer 1, 500. 00 1, 500. 00
Chevy 1967 325. 00 —-
Ford truck 1966 600. 00 600. 00
Ford truck 1975 —- 1, 000. 00
Ford T-Bird 1976 - - 900. 00
Ford truck 1966 —- 900. 00
18ft Goose Neck Trailer 1977 —- —-
EQUI PMENT
M 470 Verneer Tractor w trencher
& b[ ackhoe] 3, 500. 00 3, 500. 00
Bori ng Equi pnent 830. 00 830. 00
D-17 Allis Chal ners Tractor 3, 000. 00 3, 000. 00
Tanni ng bed 3,814. 65 3,814. 65
B-414 I nternational Tractor —- 1, 800. 00
TOTAL ASSETS 112, 762. 44 177,379. 71
LI ABI LI TI ES
PROPERTI| ES
Loan- Car skadon 80 Acre Farm 28, 000. 00 21, 000. 00

Accum Depr. Carskadon Farm 8, 098. 06 12, 070. 95



12/31/88 12/ 31/ 89
Accum Depr. 603 Donal dson 339. 79 902. 86
Accum Depr. Dawg Gone Sal oon —- —-
OTHER
Loan- House Trail er 18,284.71 17, 839. 27
Accum Depr. Road 25. 00 123. 53
VEH CLES AND EQUI PVENT

Accum Depr. 179 Deduction 10, 000. 00 13, 700. 00
Accum Depr. Dehicles 440. 00 1, 144. 00
Accum Depr. Equi pnent 163. 52 443. 83
TOTAL LI ABI LI TIES 65, 351. 08 67,224. 44
NET WORTH (Assets-Liabilities) 47,411. 36 110, 155. 27
| NCREASE | N NET WORTH

NET WORTH 47,411. 36 110, 155. 27
PRI OR YEAR NET WORTH 10, 587. 36 47,411. 36
| NCREASE | N NET WORTH 36, 824. 00 62, 743. 91
PLUS PERSONAL EXPENDI TURES!! 4,582. 55 5, 946. 97
LESS: NON- TAXABLE | TEMS (1,170.00) (982. 80)
CORRECTED AQ 40, 236. 55 67, 708. 08

1'1n estimating petitioner’s personal expenditures for 1988
and 1989, respondent took a conservative approach by including
only certain docunented expenses for utilities, vacations,
personal interest and license fees, totaling $4,583 and $5, 947,
for 1988 and 1989, respectively. Respondent did not attenpt to
estimate other living expenses such as food, clothing, furniture,
and entertai nment.
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OPI NI ON

Taxpayers are required to keep adequate books or records
fromwhich their correct tax liability can be determ ned. See
sec. 6001. In the absence of adequate books and records, the
Comm ssi oner may reconstruct a taxpayer’s taxable inconme by any

reasonabl e nethod. See Holland v. United States, 348 U. S. 121,

131 (1954). The courts have | ong recogni zed the net worth nmet hod

as a reasonable nmethod. See id.; Manzoli v. Conm ssioner, 904

F.2d 101 (1st Gr. 1990), affg. T.C. Meno. 1989-94 and T.C Meno.

1988-299; United States v. Sorrentino, 726 F.2d 876 (1st Cr

1984); Estate of Mazzoni v. Conmm ssioner, 451 F.2d 197 (3d Cr.

1971), affg. T.C. Meno. 1970-144 and T.C Meno. 1970-37.

Under the net worth nmethod, taxable income is conputed by
reference to the change in the taxpayer’'s net worth during a
year, increased for nondeducti bl e expenses such as |iving
expenses, and decreased for itens attributable to nontaxable
sources such as gifts and loans. The resulting figure may be
considered to represent taxable incone, provided: (1) The
Comm ssi oner establishes the taxpayer’s opening net worth with
reasonabl e certainty; and (2) the Conmm ssioner either shows a
i kely source of unreported inconme or negates possible nontaxable

sources. See Holland v. United States, supra at 132-138; United

States v. Massei, 355 U S. 595, 595-596 (1958); Brooks v.
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Comm ssioner, 82 T.C. 413, 431-432 (1984), affd. w thout

publ i shed opinion 772 F.2d 910 (9th G r. 1985).

CGenerally, the Comm ssioner’s determ nations are presuned
correct, and the taxpayer bears the burden of proving by a
pr eponderance of evidence that those determ nations are

erroneous. See Rule 142(a); Welch v. Helvering, 290 U S 111

115 (1933).

Petitioner has not alleged any error in respondent’s
determ nation of his opening net worth, except as relates to
$10, 000 that respondent treated petitioner as having paid as a
downpaynment for the Carskadon farmin 1987. Petitioner argues
that he borrowed the $10,000 froma friend, thus suggesting that
this sum should not be included in his net worth conputation (or
el se the conputation should reflect a correspondi ng decrease for
his outstanding liability). The evidence in the record—
consisting of two conflicting statenents fromthe now deceased
friend—is inconclusive as to whether petitioner nmade the down-
paynment with borrowed funds. Any error by respondent in this
regard, however, was harm ess. Since the farmwas bought in 1987
and the treatnent of the downpaynent remai ned unchanged
t hroughout the years in issue, the final result of the net worth

conputation was unaffected by this item Cf. United States v.

Scrima, 819 F.2d 996, 999 (11th Cr. 1987). W conclude and hold
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t hat respondent determ ned petitioner’s opening net worth with

reasonabl e certainty.

In the stipulation relative to sentencing, petitioner
stipulated that with respect to taxable year 1989, he had incone
from various taxabl e sources, including inconme fromfarm
property, sales of farm ng equipnent, and paynents for hunting
| eases. @G ven that petitioner owned simlar types of assets in
taxabl e year 1988, it is a fair inference that these assets
constituted a |ikely source of incone for taxable year 1988 as
wel | .

At trial, petitioner sought to establish a nontaxable source
for the incone reflected in respondent’s net worth anal ysis,
argui ng generally that “1 purchased the properties with other
peopl e’ s noney. The mpjority of the noney was sonebody el se’s”.
During the exam nation, respondent investigated these clains by
petitioner, interview ng persons fromwhom petitioner clained to
have borrowed the noney, and determ ned that petitioner’s clains
were not valid. Simlarly, we do not find petitioner’s
uncorroborated testinony to be credible. The totality of the
evi dence, including the stipulation relative to sentencing,
clearly establishes that petitioner nade currency paynents to
purchase ownership interests in the various properties in
guestion, often concealing his ownership interests in order to

avoi d detection by tax and other |aw enforcenent authorities.
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Accordingly, we find that respondent’s reconstruction

correctly determ ned petitioner’s taxable incone.

Fraudul ent Failure To File for 1989

Section 6651(f) generally provides that if any failure to
file any return is fraudulent, there shall be added to the anount
required to be shown as tax on the return 15 percent of the
amount of such tax if the failure to file is for less than a
month, with an additional 15 percent for each additional nonth or
fraction thereof during which the failure continues, not
exceeding 75 percent in the aggregate. Respondent bears the
burden of proving fraud under section 6651(f) by clear and

convi nci ng evidence. See sec. 7454(a); Rule 142(b); Parks v.

Comm ssi oner, 94 T.C. 654, 660-661 (1990).

Respondent argues that petitioner is collaterally estopped
fromdenying liability for the addition to tax under section
6651(f) because petitioner pleaded guilty to a violation of
section 7201 in taxable year 1989.

The doctrine of collateral estoppel is intended to avoid
repetitious litigation by precluding the relitigation of any
issue of fact or law that was actually litigated and t hat

resulted in a final judgnment. See Montana v. United States, 440

U S. 147, 153 (1979). “Under the doctrine of collateral estoppel
a party is precluded fromlitigating an issue if (1) the

identical issue has been (2) actually litigated in a prior suit
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whi ch (3) coul d not have been deci ded w thout resolving the

i ssue.” In re Raiford, 695 F.2d 521, 523 (11th Gr. 1983); see

Wllians v. Bennett, 689 F.2d 1370, 1381 (1ith G r. 1982). *“The

use of a crimnal conviction as conclusive of an issue in
subsequent civil litigation, though not universally accepted, is

wel | established today.” 1n re Raiford, 695 F.2d at 523. For

pur poses of applying collateral estoppel, there is no difference
bet ween a judgnent of conviction based upon a guilty plea and a
j udgment of conviction rendered after a trial on the nerits. See

Arctic Ilce Cream Co. v. Conmm ssioner, 43 T.C. 68, 75 (1964); see

also United States v. Killough, 848 F.2d 1523, 1528 (11th GCr

1988) .
It is well settled that a conviction under section 7201
collaterally estops a taxpayer from denying fraud for purposes of

former section 6653(b).2® See Blohmyv. Commi ssioner, 994 F.2d

1542, 1554 (11th Cr. 1993), affg. T.C. Meno. 1991-636; AnDS V.

3 The substance of sec. 6653(b), before amendnent by sec.
7721(a) of the Omi bus Budget Reconciliation Act of 1989 (OBRA
1989), Pub. L. 101-239, 103 Stat. 2106, 2395, now appears in
secs. 6651(f) and 6663, which are effective generally for returns
the due date of which is after Dec. 31, 1989. Before anendnent
by OBRA 1989, sec. 6653(b)(1) provided:

In General.--If any part of any underpaynent * * * of
tax required to be shown on a return is due to fraud, there
shall be added to the tax an anmount equal to 75 percent of
the portion of the underpaynent which is attributable to
fraud.
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Commi ssioner, 43 T.C. 50, 54-56 (1964), affd. 360 F.2d 358 (4th

Cr. 1965). There is substantive identity between the el enents
that we consider in determning the inposition of additions to

tax for fraud under forner section 6653(b)(1) and under current

sections 6651(f) and 6663. See O ayton v. Conmm ssioner, 102 T.C.
632, 653 (1994). Accordingly, a conviction (or guilty plea)
under section 7201 collaterally estops a taxpayer from denying
fraud for purposes of section 6651(f). W conclude and hol d that
petitioner is collaterally estopped fromdenying liability for
the addition to tax under section 6651(f).

Neqgl i gence for 1988

As in effect with respect to petitioner’s 1988 taxabl e year,
section 6653(a) inposes an addition to tax equal to 5 percent of
any underpaynent, any part of which is attributable to
negligence. “Negligence is |lack of due care or failure to do
what a reasonable and ordinarily prudent person would do under

the circunstances.” Neely v. Conm ssioner, 85 T.C. 934, 947

(1985). A taxpayer’'s failure to file a return is prima facie

evi dence of negligence. See Emmpbns v. Conm ssioner, 92 T.C 342,
349-350 (1989), affd. 898 F.2d 50 (5th Gir. 1990). Petitioner
has not chall enged the addition to tax under section 6653(a), and
t he evi dence does not establish any adequate or reasonabl e excuse
or justification for petitioner’s failure to file. Accordingly,

we sustain respondent’s determ nation that petitioner is |liable
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for an addition to tax pursuant to section 6653(a) for taxable

year 1988.

Failure To File for 1988

Section 6651(a)(1l) inposes an addition to tax for failure to
file atinmely return, unless the taxpayer can establish that such
failure “is due to reasonabl e cause and not due to wllfu
neglect”. It is undisputed that petitioner did not file a 1988
Federal inconme tax return. Petitioner has not argued, and the
evi dence does not establish, that there was reasonabl e cause for
his failure to file his 1988 return. W sustain respondent’s
determ nation on this issue.

Sel f - Enpl oynent Taxes

Section 1401 generally provides that a tax shall be inposed
on a specified percentage of the self-enploynment incone of every
individual. Petitioner failed to address respondent’s
determnation that he is |iable for self-enploynent taxes. W
sustain respondent’s determ nation on this issue.

Fai lure To Pay Esti mated Taxes

Respondent determ ned an addition to tax under section 6654
for taxable years 1988 and 1989 based on petitioner’s failure to
pay estimated incone tax. Section 6654(a) provides for an
addition to tax “in the case of any underpaynent of estimted tax
by an individual”. An addition to tax under section 6654 is

mandat ory absent the application of one of the exceptions
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contained in that section. See In re Sanford v. Commi ssi oner,

979 F.2d 1511, 1514 (11th Gr. 1992); N edringhaus v.

Commi ssioner, 99 T.C 202, 222 (1992). Petitioner does not argue

that any of the exceptions contained in section 6654 apply, nor
does he argue that respondent erred in determning an addition to
tax under section 6654. Accordingly, we sustain respondent’s
determ nation

To reflect the foregoing,

Deci sion will be

entered for respondent.*

41t is undisputed that petitioner has paid to respondent
$16,000 in restitution, this sumcorresponding to the anount
stated in the stipulation relative to sentencing as being the
total Federal inconme taxes evaded by petitioner with respect to
taxabl e year 1989. Neither at trial nor on brief has respondent
addressed the nerits of petitioner’s claimthat he should be
given credit for this $16, 000 paynment against his 1989
deficiency. W expect petitioner to be given credit for his
$16, 000 restitution paynment for taxable year 1989. Cf. MJ. Wod
Associates, Inc. v. Comm ssioner, T.C Menp. 1998- 375.




