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P executed a contract enrolling his farm and for
10 years in the Conservation Reserve Program Food
Security Act of 1985, Pub. L. 99-198, 99 Stat. 1509-
1514, current version at 16 U. S.C. secs. 3831-3836
(1994). P agreed to renove the farm and from
production and was required to establish vegetative
cover on such land during the first year of the
contract. P was required to maintain established
conservation practices throughout the termof the
contract, and, in return, P received annual rental
paynment s.

Hel d: Annual paynents received by P under the
contract were rentals fromreal estate and therefore
not subject to self-enploynent tax under secs. 1401 and
1402, |.R C.



Paul L. Wight, for petitioners.

St ephen J. Neubeck, for respondent.

CERBER, Judge: This case was heard by Special Trial Judge
Stanley J. Gol dberg, pursuant to the provisions of section
7443A(b) (3) and Rul es 180, 181, and 182.! The Court agrees wth
and adopts the opinion of the Special Trial Judge, which is set
forth bel ow

OPI NI ON OF THE SPECI AL TRI AL JUDGE

GOLDBERG, Special Trial Judge: Respondent determ ned

deficiencies in petitioners’ Federal incone taxes for 1992 and
1993 in the respective anmbunts of $1,685 and $1,640. The issue
for decision is whether petitioners are liable for self-
enpl oynent taxes on paynents received under the U S. Depart nment
of Agriculture (USDA) Conservation Reserve Program (CRP)
FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. Petitioners resided in

Fort Recovery, Ohio, at the time that they filed their petition.

1 Unl ess otherw se indicated, all section references are to
the Internal Revenue Code in effect for the years in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.
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Prior to the years in issue, Fredrick J. Webker
(petitioner) had been farm ng for approximtely 20 years.
Petitioners were joint owners of 258.67 acres of |and, including
approxi mately 214 acres of tillable land. The renai ning acreage
was made up of woods, waterways, and |and contai ning
i nprovenents. Petitioners' property contained hilly |and, prone
to erosion, on which petitioner had grown various crops including
corn, soybeans, and wheat prior to the years in issue. In
addition, petitioner raised |aying hens on petitioners' |and as
part of his farm ng operations.

In 1991, petitioners offered their tillable land for
enrollment in the CRP. Petitioners believed that participation
in the CRP program woul d be beneficial for their land and that it
woul d i ncrease the productivity of petitioner's poultry operation
by allowing himto devote nore tine and efforts thereto.

A CRP contract was executed on behalf of the Commodity
Credit Corporation (CCC) in Novenber 1991. The CRP contract is a
formcontract. The CRP contract covered approxi mately 214 acres
of petitioners' farm (the CRP land). Under the CRP contract, in
order to qualify for the program the |and nust "Have been
annual ly planted or considered planted to an agricul tural
comodity in 2 of the 5 crop years, from 1986 to 1990", and it
must be able to be planted to an agricultural commodity and be

predom nantly highly erodible.



Only an owner or operator or tenant of eligible cropland may
enter into a CRP contract. The CRP contract provides that to
qualify for the program an operator nust provide evidence that
he will remain in control of such cropland for the duration of
the CRP contract. The CRP contract |listed the operator of the
| and as Fred Wiebker, and provided that he was to receive 100
percent of the paynents thereunder. The CRP contract listed the
owner of the land as Ruth Webker (Ms. Wiebker).

Petitioner agreed to place the CRP land into the program for
10 crop years; to inplenent the conservation plan which is part
of the contract; to establish and maintain vegetative cover; not
to engage in or allow grazing, harvesting, or other comrercial
use of the crop fromthe CRP land; and to control weeds, insects,
and pests on the CRP | and. The conservation plan, which was
incorporated into the CRP contract, included seeding
recomendations for the CRP | and and provi ded an esti mated cost-
share for the plan. The plan provided that once the conservation
practices described in the conservation plan had been
establ i shed, petitioner was required to nmaintain such practices
at no cost to the Governnent.

Under the CRP contract, the CCC agreed to nake "annual
rental paynments" to petitioner. The rental rate was set at $85

per acre enrolled in the program The CCC further agreed to



share the cost with petitioner of establishing the conservation
pl an.

According to the terns of the CRP contract, the
representatives of the CCC had the right of access to the CRP
land and the right to exam ne petitioner's records or other |ands
for the purpose of determ ning whether petitioner was conplying
with the terms and conditions of the CRP contract. Finally, the
CRP contract incorporated the regulations in 7 CF. R sec. 1410
(1997) for the CRP and stated that in the event of conflict, the
regul ati ons woul d prevail.

The CRP program was adm ni stered by the CCC and the
Agricultural Stabilization Conservation Service during the years
in issue.

In 1992, the first year of the CRP contract term petitioner
di sked the CRP | and and planted seed to establish ground cover.

I n doing so, petitioner used the sane equi pnent he had used
previously in farmng the CRP land. |n subsequent years,
petitioner performed mnimal, if any, upkeep on the CRP | and.

During the years in issue, petitioner worked a farm under a
sharecrop arrangenent, on a separate piece of |and north of
petitioners' farm and he continued to raise |laying hens on their
farm and contiguous with the CRP |and. Petitioner did not grow

any crops on petitioners’ farm and during the years in issue. 1In
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1991 petitioners owned approximately 40,000 | aying hens. By 1997
this nunber had increased to approximately 57, 000.

Petitioner received CRP paynents in the anmount of $18,190 in
1992. In the sane year petitioner received cost-share paynents
for establishing ground cover on the CRP land.? In 1993, he
recei ved CRP paynents totaling $18, 267

In 1992, Ms. Webker began attending college, and, in 1993,
she was enpl oyed part-tine.

On Schedule E of the returns for 1992 and 1993, petitioners
reported rents received on the CRP | and, |ess nortgage interest
and taxes,® as farmrental inconme not subject to self-enploynent
taxes. For 1992, petitioners included the cost-share paynents
received with respect to the CRP |l and on Schedule F, Profit or
Loss From Farmi ng.* Petitioners paid self-enployment taxes with
respect to petitioner’s reported net profit from farm ng.

In the notice of deficiency, respondent determ ned that the

anounts received by petitioner under the CRP contract, |ess the

2 On the record, the amount of such paynents is not clear.

3 In 1992, petitioners did not claima deduction for taxes on
Schedul e E.

4 The parties stipulated that petitioners reported the CRP

contract paynents and rel ated expenses on Schedule E for the
taxabl e years 1992 and 1993. To the extent that this stipulation
is contrary to the facts reveal ed on the record, we are not bound
by it. Cal-Mine Foods, Inc. v. Conmm ssioner, 93 T.C 181, 195
(1989).




deductions attributable thereto,® constituted incone from self-
enpl oynent. Respondent accordingly determ ned deficiencies in
petitioners' self-enployment tax for the years in issue.
Respondent al |l owed petitioners additional deductions wth respect
to the self-enploynent tax liability. In addition, as a
conputational result of the adjustnents, respondent decreased the
anount of the general business credits and earned incone credits
allowed to petitioners for the years in issue.
OPI NI ON

Section 1401 i nposes a tax on the self-enpl oynent incone of
every individual. Self-enploynent incone is defined as "net
earnings fromself-enmploynent”. Sec. 1402(b). The term "net
earnings fromself-enploynent” is defined as gross incone derived
by an individual froma trade or business carried on by such
i ndi vi dual |ess the deductions attributable thereto. Sec.
1402(a).

In order to be subject to the self-enploynent tax, incone
nmust be derived froma trade or business carried on by an

i ndi vidual. Jackson v. Comm ssioner, 108 T.C 130, 134 (1997);

Newberry v. Conmi ssioner, 76 T.C 441, 444 (1981). There nust be

a nexus between the inconme received and a trade or business that

5 Respondent disall owed $102 of the nortgage interest
deduction clained by petitioners in 1992. Petitioners did not
contest this adjustnent at trial or on brief. Petitioners are
deened to have conceded this issue.
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is, or was, actually carried on by the individual. Newberry v.

Comm ssi oner, supra. Under this Court's interpretation of the

"nexus" standard, inconme nust arise from sone income-produci ng
activity of the taxpayer before such incone is subject to self-

enpl oynent tax. Jackson v. Conm Ssioner, supra.

CGenerally, net earnings from self-enploynment do not include
rentals fromreal estate and the deductions attributable thereto.
Sec. 1402(a)(1l); sec. 1.1402(a)-4(d), Inconme Tax Regs. An
exception to the exclusion exists under sec. 1402(a)(1) (A and
(B) for certain arrangenents with respect to the production of
agricultural or horticultural commpdities.® Respondent does not
contend that the exception to the exclusion applies in these

ci rcunstances, nor do we think that it applies. Sinply put,

6 Sec. 1402(a)(1l) provides that the exclusion shall not apply:

to any inconme derived by the owner or tenant of land if (A
such income is derived under an arrangenent, between the
owner or tenant and another individual, which provides that
such ot her individual shall produce agricultural or
horticultural comodities (including |ivestock, bees,
poultry, and fur-bearing animals and wildlife) on such | and,
and that there shall be material participation by the owner
or tenant * * * in the production or the managenent of the
production of such agricultural or horticultural
commodities, and (B) there is material participation by the
owner or tenant * * * wth respect to such agricultural or
horticul tural commodity;

The arrangenent nust inpose an obligation to produce one or nore
agricultural or horticultural comodities. Sec. 1.1402(a)-
4(b) (3), Incone Tax Regs.



there was no agreenent to produce or actual production of
agricultural or horticultural comodities on the CRP | and.

I n determ ni ng whet her conpensation is includable in self-
enpl oynment i nconme, sections 1401 and 1402 are to be construed
broadly so as to favor coverage for Social Security purposes.

Braddock v. Conmm ssioner, 95 T.C 639, 644 (1990). In order to

achieve this end, the rental exclusion is narrowy construed.

Johnson v. Comm ssioner, 60 T.C. 829, 833 (1973). In Delno v.

Cel ebrezze, 347 F.2d 159, 163 (9th Cr. 1965), the court
considered the parallel provision of the Social Security Act, ch.
531, tit. Il, sec. 211 (1935), 42 U S. C. sec. 411(a)(1994), as
added by Social Security Act Amendnents of 1950, ch. 809, tit. I,
sec. 104(a), 64 Stat. 502, and stated:

The apparent intent of Congress was that section
211(a)(1)[42 U.S.C. sec. 411(a)] should be applied to
exclude only paynents for use of space, and, by inplication,
such services as are required to nmaintain the space in
condition for occupancy. |If the owner perforns additional
services of such substantial nature that conpensation for
them can be said to constitute a material part of the
paynment made by the tenant, the "rent" received then
consists in part of inconme attributable to the performance
of labor which is not incidental to the realization of
return from passive investnent. |In such circunstances, the
entire paynent is to be included in conputing the
recipient's "net earnings fromself-enploynent."

Rent is ordinarily defined as conpensation for the occupancy or
use of property. See Black's Law Dictionary 1297 (6th ed. 1990);

see also sec. 1.61-8(a), Incone Tax Regs.
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Under the CRP, the Secretary of Agriculture is authorized to
enter into long-termcontracts with owners or operators of
farm ands to convert highly erodible croplands to soil-conserving
uses. See 16 U. S. C. sec. 3831 (1994), added by the Food Security
Act of 1985, Pub. L. 99-198, sec. 1231, 99 Stat. 1509, anended by
t he Food, Agriculture, Conservation, and Trade Act of 1990, Pub.
L. 101-624, sec. 1932(2), 104 Stat. 3577. Title 16 U S.C
section 3833 provides that in return for the contract entered
into by an owner or operator of land, the Secretary of
Agriculture will make "annual rental paynents"” in the anount
necessary to conpensate for "the conversion of highly erodible
cropland normal ly devoted to the production of an agricul tural
commodity on a farmor ranch to a |l ess intensive use". 16 U S. C
sec. 3833(2)(A).

Petitioners argue that the CRP paynents they received were
rent as the termis ordinarily defined. Petitioners point out
the CRP authorizing statute and the CRP contract use of the word
"rental". Petitioners contend that Congress intended for the
paynments to be excluded from sel f-enpl oynent incone because
Congress is presuned to have known that rental incone is excluded
from sel f-enpl oynent incone.

Respondent counters that the paynents received were not

rentals fromreal estate. W agree with petitioners.
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The statute, the regulations, and the CRP contract identify
the paynents as rental paynents or rent. The CRP statute and
regul ati ons repeatedly and consistently refer to the annual
paynents as rent or rentals. See 16 U.S.C. secs. 3833(2),
3834(a), (c); 7 CF.R secs. 1401.3, 1410.101 (1998). GCenerally
in construing the neaning of a statute, we give the | anguage its
pl ai n meani ng, assum ng that Congress uses common words in their
popul ar nmeaning and relying on the words as general ly under st ood.

Norfolk S. Corp v. Commi ssioner, 104 T.C. 13, 36-37, nodified 104

T.C. 417 (1995), affd. 104 F.3d 240 (4th Cir. 1998).

The primary purpose of the CRP is to achieve specified
envi ronnent al benefits, in particular, reducing soil erosion by
removing |and from production. See S. Rept. 101-357, at 199-200
(1990); H Rept. 99-271(1) at 81 (1985). In determning the
acceptability of bids, the Secretary of Agriculture nmay consider
the extent to which the enrollnment of |and would i nprove the soi
resources, water quality, or wildlife habitat or provide other
envi ronnent al benefits. 16 U S.C. sec. 3834(c)(3). Consistent
wi th these goals, under the CRP contract petitioner was
prohi bited fromharvesting the CRP | and and was required to
i npl ement a conservation plan. Beyond establishing vegetative

ground cover in the first year of the contract, for which
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petitioner received a cost-share paynent,’ petitioner was
obligated to perform m nimal services in connection with the CRP
| and.

I n i nposing the above-described restrictions on the use of
the land, the primary purpose of the CRP contract was to
effectuate the statutory intention of converting highly erodible
croplands to soil conserving uses. The services that petitioner
was required to performover the contract termincl uded
mai nt ai ni ng the vegetative cover, controlling weeds, insects, and
pests on the land, and fulfilling certain reporting requirenents.
These service obligations were not substantial and were
incidental to the primary purpose of the contract. Thus, the CRP
paynents represented conpensation for the use restrictions on the
| and, rather than renmuneration for petitioner's |labor. CQur
conclusion is consistent wwth and supported by the |anguage used
by Congress in the CRP statute, which describes the paynents as
rentals. Therefore, the paynents are excluded frompetitioner's
earnings fromself-enploynent as rentals fromreal estate within

t he nmeaning of section 1402(a)(1).8

! The cost-share rate was 50 percent. Food Security Act of
1985, Pub. L. 99-198, sec. 1234, 99 Stat. 1511, 16 U S.C sec.
3834(b) (1) (1994).

8 Respondent points out that the |l egislative history of the

Food Security Act of 1985 indicates that in addition to the

envi ronnent al benefits, a successful conservation reserve would

"curb production of surplus comopdities"” and "provi de sone needed
(continued. . .)
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Respondent argues that petitioner was actively engaged in
farmng and that the CRP paynents had a direct nexus with that
operation. Respondent contends that the CRP program was
inextricably intertwned with petitioner's trade or business of
farm ng.

Section 1.1402(a)-4(d), Incone Tax Regs., provides:

Except in the case of a real-estate dealer, where an

i ndi vidual or a partnership is engaged in a trade or

busi ness the inconme of which is classifiable in part as

rentals fromreal estate, only that portion of such incone

which is not classifiable as rentals fromreal estate, and

t he expenses attributable to such portion, are included in

determ ning net earnings from self-enploynent.

Thus, because we have determ ned that the paynents qualify as
rentals fromreal estate under section 1402(a)(1), even if such
paynments were derived frompetitioner's farm ng operations, the
paynments woul d not be includable in petitioner's earnings from
sel f - enpl oynent .

Respondent argues that this case is indistinguishable from

Ray v. Comm ssioner, T.C Meno. 1996-436. |In Ray, the taxpayer,

who owned | and he used for farm ng and/or cattle grazing,
purchased an additional tract of |and which had been enrolled in
the CRP program by the prior owner. The taxpayer executed an

agreenent to continue the CRP contract. The taxpayer did not

8. ..continued)

i ncone support for farners”". H Rept. 99-271(1) at 81 (1985),
1985 U.S.C.C. A N 1185 W do not think that these concurrent
goal s change the primary character of the paynents received.



- 14 -

farmthe property, but he applied herbicide and shredded natural
grasses to the property. After considering the provisions of
Rev. Rul. 60-32, 1960-1 C. B. 23, the Court found that the

t axpayer was an "active farmer/rancher” wth respect to other
acreage. The Court regarded the paynents as having a direct
nexus to his trade or business of farmng, and, on this basis,
the Court held that the paynments were subject to self-enploynment

t axes. In Ray v. Commi ssioner, supra, the Court did not address

whet her the paynents qualified under the rental exclusion

provi sions of section 1402(a)(1). |In contrast, because we have
found that the CRP paynents herein are rentals, such paynents are
not subject to self-enploynent taxes even if a nexus exists

bet ween the CRP paynents and petitioner's farmng trade or

busi ness.

In Rev. Rul. 60-32, supra, the Internal Revenue Service
(IRS) ruled that certain paynents received under the Soil Bank
Act, title I of the Agricultural Act of 1956, ch. 327, 70 Stat.
188 (formerly 7 U S.C. 1801), were includable in gross inconme and
concl uded that such paynents were "in the nature of receipts from
farmoperations in that they replace incone which producers could
have expected to realize fromthe nornmal use of the |and devoted
to the program"” Rev. Rul. 60-32, 1960-1 C. B. at 25. W thout

any further analysis, the IRS ruled that the paynents and
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benefits are includable in determning the recipient's net
earnings from sel f-enpl oynent.

In our view, Rev. Rul. 60-32, supra, is not persuasive in
t hese circunstances. The IRS did not address whether the
paynments constituted rentals.

The CRP paynents received by petitioner during the years in
issue were rentals fromreal estate and not self-enpl oynent
ear ni ngs.

We have considered all of the argunments presented by the
parties, and, to the extent not discussed above, they are w thout
merit or not relevant.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




