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MVEMORANDUM OPI NI ON

KROUPA, Judge: Respondent determ ned a $124, 662 defici ency
in petitioners’ Federal inconme tax for 2002 by denying a $390, 629
charitabl e contribution pass-through deduction petitioners
carried over from 2000 regardi ng conservati on easenents on rea

estate owned by the Col dsby-Matthews Trust (the trust). W are
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asked to decide as a threshold i ssue whether petitioners my
deduct the charitable contribution. W conclude that they may
not .

Backgr ound

The parties fully stipulated the facts regarding the
threshold issue in this case under Rule 122.! The stipul ation of
facts and the acconpanying exhibits are incorporated by this
reference, and the stipulated facts are so found. Petitioners
lived in Menphis, Tennessee, at the tinme they filed the petition.
References to petitioner are to Thomas B. Col dshy, Jr.

Petitioner and the Trust

Petitioner’s father, Thonas B. ol dsby, Sr., an Arkansas
resident, created the trust in 1976 as the settlor. The trust
agreenent provides that the settlor’s son, petitioner, is the
sol e incone beneficiary and is entitled to all the net incone.
The net inconme is to be paid quarterly if convenient but at |east
annually. Petitioner’s children, the settlor’s grandchildren,
are the remai nder beneficiaries under the trust agreenent.
Pursuant to the trust agreenent, the grandchildren shall receive

the trust corpus once petitioner dies.

Al Rule references are to the Tax Court Rules of Practice
and Procedure, and all section references are to the |nternal
Revenue Code in effect for the year at issue, unless otherw se
i ndi cat ed.



Petitioner as Trustee

The settlor also nanmed his son, petitioner, trustee of the
trust. Petitioner was the initial trustee of the trust and
served until 1985. Petitioner served as trustee again from 1986
through at | east the date the petition was filed. An unrelated
person was trustee in the brief interim

The trustee has general authority to manage and distribute
the trust’s assets and inconme. The trust agreenent obligates the
trustee to nanage the corpus in a manner that would satisfy the
purpose of allowing a distribution of the corpus to the settlor’s
grandchildren after petitioner dies. Al the powers the trustee
has are subject to fiduciary duty limtations and subject to the
[imtations of the trust agreenent.

The trustee is restricted in dealing with the corpus and
i ncone by the prudent investor rule, is not allowed to engage in
specul ation, and is required to seek long-termgrowh and
appreciation of the trust property, considering incone production
as well as the safety of the corpus. The trust agreenent
restricts each beneficiary fromdisposing of his or her interest
in the trust. Arkansas |aw governs the interpretation of the
trust agreenent.

Undi stributed Net | ncone and Deened Distributions

Petitioner chose not to nake or accept the mandated annual

di stributions of net incone despite the requirenent in the trust
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agreenent. Sone years, petitioner left a portion of the trust
income with the trust assets. This undistributed net incone,
whi ch amounted to approximately $2.2 million by January 1, 2000,
was noted in the trust’s books and records. Although petitioner
intentionally did not pay hinself the trust’s net incone, he
never intended to relinquish his claimto this undistributed
income. Petitioners reported all of the trust’s incone (both

di stributed and undistributed) on their tax returns in the
respective years the trust earned the incone.

The trust and petitioner treated certain transactions
involving the trust’s donations to charity as deened
distributions to petitioner over the years. A financial
spreadsheet prepared by the trust’s certified public accountant
(CPA) indicates that the trust treated $46, 465 as deened
distributions to petitioner during 2000.

Land in the Trust

The trust acquired significant real estate over the years.
The trust acquired approxinmately 3,000 acres of land in Tunica
County, M ssissippi, which we refer to as the Duck Lake property.
The trust al so acquired several thousand additional acres of
contiguous property in Mssissippi, north of the Duck Lake
property and between the M ssissippi R ver and Tuni ca Cutoff
Lake. This property north of the Duck Lake property is referred

to as the Riverbend/ M hoons Bend property.
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The trust conveyed conservation easenents on the Duck Lake
property and the R verbend/ M hoons Bend property to the
M ssi ssi ppi Land Trust in 2000. Respondent acknow edges that the
M ssissippi Land Trust is a qualified charitable organi zation
under section 501(c)(3). The trust obtai ned appraisals of the
Duck Lake property and the Riverbend/ M hoons Bend property both
before and after the conservation easenments that indicated the
val ue of the conservation easenents was $5, 640, 000.

Tax Reporting of the Conservati on Easenent Donati ons

The trust reported its donation of the conservation
easenents on its Form 1041, U. S. Inconme Tax Return for Estates
and Trusts, for 2000 and reported that the charitable
contribution was allocated to the sole incone beneficiary,
petitioner. The Schedule K-1, Beneficiary’'s Share of |ncone,
Deductions, Credits, etc., attached to the trust’s Form 1041
reported the entire $5, 640,000 clained charitable contribution
deduction as passing through to petitioner as the sole inconme
beneficiary. Petitioners deducted a portion of the trust’s
charitable contribution on their Federal incone tax return for
2000 and carried over the bal ance subject to the adjusted gross
incone limtations of section 170(b). Petitioners carried over
and deducted portions of the trust’s charitable contribution on

their Federal inconme tax returns for 2001, 2002, 2003, and 2004.
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Petitioners’ charitable contribution carryover deduction for 2002
is at 1ssue.

Respondent’s Exam nati on

Respondent sent two letters to petitioners requesting
i nformati on about their carryover deduction for charitable
contributions on their return for 2002, but petitioners failed to
respond. Instead, an enployee of the trust received the letters
and filed themw thout bringing the letters to petitioners’
attention. Having received no response, respondent issued a
deficiency notice to petitioners in which he disall owed
petitioners’ charitable contribution deduction for 2002.
Respondent chal |l enged the val ue of the conservation easenents
that the trust donated as well as petitioners’ eligibility for
any deduction at all. Petitioners tinely filed a petition.

The parties filed, and the Court granted, a joint notion to
sever the threshold issue of who is the proper party to claimthe
charitable contribution fromthe valuation issue of the
conservation easenents. Because we conclude that petitioners are
not the proper party to claimthe charitable contribution
deduction, no trial wll be necessary to determ ne the val uation
i ssue.

Di scussi on

We are asked to decide whether petitioners nmay deduct on

their individual joint return a charitable contribution the trust
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made with respect to the trust’s property. W concl ude that
petitioners may not deduct the charitable contribution in 2002.
We begin with the burden of proof.

| . Burden of Proof

In general, the Conm ssioner’s determnations in the
deficiency notice are presuned correct, and the taxpayer bears

the burden of proving that the Comm ssioner’s determ nations are

in error. See Rule 142(a); Wl ch v. Helvering, 290 U. S. 111, 115
(1933). The burden of proof may shift to the Conm ssioner under
certain circunstances, however, if taxpayers introduce credible
evi dence and establish that they substantiated itens, maintained
required records, and fully cooperated with the Comm ssioner’s
reasonabl e requests. Sec. 7491(a)(1) and (2)(A) and (B).?2
Petitioners admtted that they failed to respond to
respondent’s two letters seeking information about their
deduction. In addition, petitioners have not argued that the
burden of proof should shift to respondent. Accordingly, we find

that the burden of proof remains with petitioners.

2Sec. 7491 is effective with respect to court proceedi ngs
arising in connection with exam nations by the Conm ssi oner
comencing after July 22, 1998, the date of enactnent of the
I nt ernal Revenue Service Restructuring and Reform Act of 1998,
Pub. L. 105-206, sec. 3001(a), 112 Stat. 726.
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1. Omership of a Portion of the Trust Under Grantor Trust
Rul es

Petitioners argue that petitioner is the owner of a portion
of the trust under the grantor trust rules and should therefore
be all owed to deduct the value of the conservation easenents the
trust contributed to charity. W agree that petitioner is the
owner of the incone portion of the trust, but we do not find that
petitioner is the owner of the corpus portion. Moreover,
petitioners have not proven that the charitable contribution was
made fromthe incone portion of the trust, and petitioners are
thus not entitled to the deduction. W consider each of these
issues in turn.

A. Treating Petitioner as Owmer of the Incone Portion of
the Trust Under G antor Trust Rul es

A person is treated as the owner of any portion of a trust
with respect to which that person has the power, solely
exerci sabl e by hinmself or herself, to vest the corpus or the

income in hinself or herself. Sec. 678; Mallinckrodt v. Nunan,

146 F.2d 1 (8th Gr. 1945), affg. 2 T.C 1128 (1943). \Wen a
person is treated as the owner of a portion of a trust under
section 678, special rules apply to not tax the trust directly.

Secs. 671-678; Estate of O Connor v. Commi ssioner, 69 T.C. 165,

174 (1977). Instead, the person treated as the owner takes into
account the trust’'s itens of incone, deduction, and credit

attributable to that portion of the trust. Sec. 671.
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If the trust nakes a donation to charity fromthat portion
of the trust, the person who is treated as the owner of that
portion may cunul ate those charitable donations with the person’s
own charitabl e donations and deduct them under section 170.3
Sec. 1.671-2(c), Incone Tax Regs.
W ook to State law to exam ne the nature of rights and

interests in a trust. Estate of Nicholson v. Conm ssioner, 94

T.C. 666, 672-673 (1990). Arkansas courts consider the four
corners of the governing instrunment to ascertain the intention of
the settlor regarding the nature of interests in a trust. Estate

of Whiting v. Conm ssioner, T.C Meno. 2004-68 (citing Aycock

Pontiac, Inc. v. Aycock, 983 S.W2d 915, 919-920 (Ark. 1998));

Gregory v. Mose, 590 S.W2d 665, 667-668 (Ark. Ct. App. 1979).

We |l ook to the provisions of the trust agreenent to
determ ne whether petitioner is treated as the owner of any
portion of the trust under section 678. W find that petitioner
is treated as the owner of the income portion of the trust under
section 678. Petitioner has significant powers wth respect to

the trust incone on account of his dual role as trustee and sol e

3Schol ars have suggested that this provision mght be
intended to permt a deduction even when the trust’s charitable
contribution was not fromincone. E.g., Blattmachr & M chael son,
| ncone Taxation of Estates and Trusts, sec. 3:3.3 n.48 (14th ed.
1999). Trusts thenselves ordinarily may deduct contributions
under sec. 642(c) only if they are made fromincone. W need not
consider this point further because we conclude that petitioner
is not treated as the owner of any portion of the trust other
than the incone portion.
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i ncone beneficiary. He was able to, was required to, and did
vest the incone of the trust in hinself. Petitioner as trustee
was required to cause the trust periodically to pay him(as
i ncome beneficiary) the entire net inconme of the trust.
Petitioner, as trustee, owed fiduciary duties with respect to the
income only to hinself, the sole inconme beneficiary.

Accordingly, we conclude that petitioner has the sole power
to vest the trust’s incone in hinself and is treated as the owner
of the income portion of the trust.*

B. Petitioner Is Not the Owmer of the Trust Corpus Despite
the Undi stributed Net |ncone

Petitioners argue that they are also the owners of the trust
corpus, or at least a portion of it, because petitioner |eft
undi stri buted net inconme with the other trust assets and it
became conmmingled with the trust corpus. Accordingly, they
reason, they are entitled to the deduction for the charitable
contribution no matter the source of the charitable contribution.
W di sagr ee.

There are several fundanental problenms with petitioners’
argunent regardi ng ownership of the trust corpus. An exam nation
of the trust agreenent indicates that the settlor did not intend

petitioner to have any rights wth respect to the corpus, other

“The uni que circunstances require a finding that petitioner
shoul d be treated as the owner of the trust’s incone portion. W
note, and petitioners acknowl edge on brief, that this finding
does not apply in every situation involving a sinple trust.
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than to nanage it as trustee for the benefit of the renmai ndernen,
petitioner’s children. Petitioner has no right under the trust
agreenent to vest corpus in hinself. The trust agreenent
strongly shows the settlor’s intent for the trustee to act to
preserve the corpus for eventual distribution to the settlor’s
grandchildren. Petitioner, as trustee, has fiduciary duties to
t hese remai nder beneficiaries and nust act for their benefit when
dealing with the corpus.

Further, the undistributed i ncome never becane part of the
trust corpus nor comringled with the trust corpus.® Petitioner
never relinquished his claimto the undistributed net incone.
Moreover, the trust’s books and records showed the anount of
undi stri buted net inconme due petitioner. The undistributed net
i ncone, unlike the trust corpus, was subject to petitioner’s
w thdrawal at any tine. The undistributed net incone was not
hel d subject to the trust agreenent, not required to be invested
for the benefit of the remai ndernen, and therefore, not part of
t he corpus.

Petitioners have also failed to prove the conservation

easenents were donated fromthe undi stributed net incone

"We note that, if the undistributed net inconme did becone
part of the corpus, the trust agreenent woul d inpose fiduciary
obligations on petitioner with respect to it. Any donation of
the undistributed net incone, if it becanme part of corpus, would
be a violation of petitioner’s fiduciary duties to maintain the
corpus for the benefit of the remaindernen, his children.
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regardl ess of whether the undistributed net income was part of
the corpus. Petitioners have not introduced evidence indicating
that the trust’s donation of the conservation easenents cane from
the undi stributed net incone belonging to petitioner. W also
note that petitioners have not offered any expl anati on how $2. 2
mllion in undistributed net inconme relates to the $5.6 mllion
charitable contribution the trust nade, and we decline to
specul at e.

C. Failure To Prove That the Charitable Contributi on Was
Made From the I ncone Portion

Al though we treat petitioner as the sole owner of the incone
portion of the trust, petitioners may not deduct the value of the
conservation easenents the trust contributed to charity because
t hey have not proven that the trust’s contribution was fromthe
inconme portion. |In general, status as owner of one portion of a
trust does not permt a person to include incone or take
deductions not attributable to that portion. See sec. 1.671-
3(b), Inconme Tax Regs. Petitioners have failed to introduce any
evi dence |inking the $5, 640,000 conservation easenents to the
trust’s incone.

Petitioners have introduced no evidence to prove that the
conservation easenents transferred were part of the inconme
portion of the trust. Petitioner is entitled to take into
account only those itens included in conputing the inconme of a

current incone beneficiary, and petitioner has failed to show
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t hat the $5, 640,000 conservation easenents neet this standard.?®
Absent proof that the trust donated the conservati on easenents
fromits incone (rather than fromthe corpus), we cannot all ow
petitioners to deduct the trust’s charitable contribution. The
failure of a party to introduce evidence which, if true, would be
favorable to that party gives rise to the presunption that the

evi dence woul d be unfavorable if produced. Wchita Term nal

El evator Co. v. Conm ssioner, 6 T.C 1158, 1165 (1946), affd. 162

F.2d 513 (10th Cir. 1947).

Petitioners argue that the donation nust have conme from
i ncone because the trust agreenent obligates the trustee to hold
the corpus for the benefit of the remaindernen, his children.
VWhile we agree that petitioner was obligated to hold the corpus
for the benefit of the remai ndernen, this does not dictate that
t he conservation easenents are part of the income portion of the
trust. We note that petitioner did not conply with other
directives in the trust agreenment, such as the requirenent to

di stribute net incone at |east annually.

SCharitabl e contributions deductible by a trust under sec.
642(c) would generally be used in conputing distributable net
i ncone and woul d therefore be included in incone by a person
treated as the owner of the trust’s incone. See secs. 643,
642(c); sec. 1.671-3(b)(1) and (c), Incone Tax Regs. The
charitable contribution at issue, however, would not be
deducti ble by the trust under sec. 642(c) because the trust
agreenent does not authorize charitable contributions. The
charitable contribution thus would not be used in conputing the
trust’s distributable net incone or taxable incone.
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In sum although we treat petitioner as the owner of the
income portion of the trust, petitioners are not entitled to
deduct the value of the conservation easenents because
petitioners have not proven that the trust’s contribution was
fromthe inconme portion of the trust.

[11. Deened Distributions of Net |ncone

Petitioners argue in their reply brief that, alternatively,
the trust’s charitable contributions were actually deened
distributions to petitioner followed by charitable contributions
by petitioner. W refuse to find the facts as petitioners argue.

The evidence in the record suggests that the trust and
petitioners did not account for the charitable contribution as a
deened distribution. Although charitable contributions were nade
in the past that the trust and petitioners did account for in
this manner, this particular contribution does not appear to be
one of them The trust’s financial spreadsheet prepared by the
trust’s CPA indicates that only $46, 465 was accounted for as a
deened distribution in 2000. Petitioners’ argunent therefore
contradicts the trust’s own books and records. Moreover,
petitioners did not treat thenselves on their income tax returns
as directly contributing the conservation easenents. They
cl ai med pass-through deductions, not direct deductions under

section 170. W decline to find the transacti on was a deened
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distribution to petitioner followed by a direct charitable
contribution by petitioner.

| V. Concl usi on

We conclude that petitioners are not entitled to a deduction
for the trust’s charitable contribution of the conservation
easenents. While petitioner is treated as the owner of the
income portion of the trust, petitioners have failed to prove
that the conservation easenents were nmade fromthe inconme portion
of the trust. The nere fact that petitioner failed to wthdraw
approximately $2.2 mllion of incone due himdoes not cause
petitioner to be the owner of the corpus because the trust incone
he was owed was whol |y separate fromthe corpus. Petitioners
al so have not proven that the trust’s distributions to charity
were deened distributions to petitioner, followed by his
contribution of the easenents to charity.

No further trial will be necessary concerning the val uation
i ssue because we have found for respondent on the threshold
i ssue.

I n reachi ng our hol ding, we have considered all argunents
made, and, to the extent not nentioned, we conclude that they are
nmoot, irrelevant, or w thout nerit.

To reflect the foregoing,

Deci sion will be entered

for respondent.




