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PREFACE AND ACKNOWLEDGEMENTS
From the Original Edition:

The United States Tax Court has played a key role in the development
of Federal tax law since its founding as the Board of Tax Appeals in 1924.
For this reason, and because of its unusual procedures and judicial status,
we determined that it would be useful if a comprehensive study were
prepared dealing with the history and evolution of the Court. To this end a
grant was arranged to permit Professor Harold Dubroff of Albany Law
School to undertake the project. Although members of the Court reviewed
Professor Dubroff’s manuscript from time to time, the content of the study
is solely the responsibility of Professor Dubroff and should not be taken to
reflect the views of the Court or any of its Judges.

Work on the Tax Court project was commenced in 1974 and concluded
in 1977. As the various parts of the study were completed, they were
published in the Albany Law Review. * * *

We believe that the study is an important piece of scholarly work which
will be useful to both the Tax Court and the public in providing insight into
the forces which created and shaped the Coutrt, its procedures and its
jurisdiction. We appreciate the efforts of the Albany Law Review in
publishing the study and permitting Commerce Clearing House, Inc. to
photocopy its issues, thereby making possible a wide public distribution at a
modest cost.

C. Moxley Featherston, Chief Judge
United States Tax Court

Howard A. Dawson, Jr. Judge
United States Tax Court
Washington, D.C.
1979

The concept of a history of the United States Tax Court largely came
from Judge Howard A. Dawson, Jr., then Chief Judge, and 1 wish to
express my gratitude to him for the suggestion that I undertake the project
and for the continuing help and support he furnished me as the work
progressed. Without his involvement, this study would not have been
possible.
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Other judges of the Court have also furnished their assistance during the
course of the work, and I wish to acknowledge my gratitude to them as
well. In particular, I would like to thank Chief Judge Moxley Featherston,
who made completion of the study possible, and Judge Chatles R. Simpson,
who gave unstintingly of his time in reviewing manuscripts. Additionally,
Judge Bolon B. Turner, who served as a member of the Board of Tax
Appeals, and later as a judge of the United States Tax Court from 1937 to
1971, was of great assistance in providing me with valuable insights into
events which transpired during his long and productive tenure.

With respect to the research and writing of the book, several former
students provided valuable research assistance. Joseph R. Cook and Dan S.
Grossman deserve special thanks for their part in the preparation of Parts
V, VI, and VII |of the original edition.] Other former students whom 1
wish to thank are Chris Boe, Judith .. Needham, and Kim Ostet.

This book was originally published in six separate issues of the Albany
Law Review, and I am grateful for the editorial assistance provided by three
generations of law review members. My association with former Editor-in-
Chief Joseph H. Reynolds and former Managing Editor Gary Centola is one
which I will not soon forget.

Finally, I would like to thank my secretary, Iris Baum, whose persistent
good humor and cooperative spirit in the face of innumerable drafts and
redrafts were a constant source of wonder to me.

Harold Dubroff
Albany, New York
1979

Second Edition:

Following the publication of the original edition of this text, Professor
Dubroff published supplemental articles in the Albany Law Review that
brought the Tax Court study current to 1988. The original and
supplemental articles authored by Professor Dubroff represent a unique
source of detailed information about the Tax Court’s history and the
development and expansion of the Tax Court’s jurisdiction. In 2010, the
Court concluded that it would be appropriate to undertake a
comprehensive update of Professor Dubroff’s original work in this field.

Accordingly, the Court arranged for Professor Brant Hellwig of the
Washington and Lee University School of Law to draft the second edition
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of the text. The second edition updates the material originally authored by
Professor Dubroff and addresses important developments at the Tax Coutt,
including the considerable expansion of the Court’s jurisdiction subsequent
to the publication of Professor Dubroff’s work.

Work on the second edition commenced in 2010 and concluded in
2013. As a general matter, the second edition strives to bring the material
current to the beginning of 2013. The content of the revised text is solely
the responsibility of Professor Hellwig and should not be taken to reflect
the views of the Court or any of its Judges.

The Court appreciates the willingness of Professor Dubroff, Albany
Law Review, and CCH to graciously release any claim to the copyright so
that the second edition could be undertaken.

Michael B. Thornton, Chief Judge
United States Tax Court

John O. Colvin, Judge
United States Tax Court

Washington, D.C.
2014

Judge John O. Colvin, then Chief Judge of the United States Tax Court,
approached me in 2009 with an exciting albeit daunting proposition:
updating the seminal text authored by Professor Dubroff on the Tax
Court’s historical origins and its evolution as a court. I accepted, and the
second edition of the text is the product of that effort. The original
manuscript understandably served as a valuable source of information
about the Tax Court, and it is an honor to bring the text in line with more
recent developments.

The second edition leaves largely intact the first four Parts of the
original text, which provide a remarkably detailed history of the creation of
Board of Tax Appeals through the congressional chartering of the United
States Tax Court as a court of record established under article I of the
Constitution. Part V is a new chapter devoted to the judicial consideration
of the Tax Court’s constitutional status that culminated in the Supreme
Court’s 1991 decision in Freytag v. Commissioner.

Whereas the original text addressed procedural matters following the
discussion of the historical development of the Court, the second edition at
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this point turns to an examination of the Court’s jurisdiction. This portion
of the text represents the largest source of new material. In addition to
incorporating various aspects of the supplemental articles authored by
Professor Dubroff in the 1980s, the second edition details the numerous
ways in which Congress has expanded the Tax Court’s jurisdiction in recent
times. Whereas the original text devoted a single, lengthy chapter to the
Tax Court’s jurisdiction, the second edition breaks this material into three
chapters. Part VI addresses foundational aspects of the Court’s jurisdiction,
such as its deficiency and refund jurisdiction. Part VII examines a number
of innovations in the Tax Court’s jurisdiction that, broadly speaking, are
intended to improve the efficiency of tax litigation. Lastly, Part VIII
explores the jurisdiction of the Tax Court to review the administration of a
variety of recently created taxpayer rights.

Following the examination of the Tax Court’s jurisdiction, the second
edition turns to a discussion of Tax Court procedure. Part IX is devoted to
pretrial matters, Part X to trial procedure, and Part XI to post-trial
considerations. Part XII is a new chapter devoted to the position of the
Special Trial Judge. Part XIII concludes by addressing the various means
by which the Court provides institutional support to self-represented
taxpayers.

In the course of this project, I have received considerable support from
several of the Court’s Judges and members of its professional staff. 1
greatly appreciate the encouragement and guidance I have received from
Chief Judge Michael B. Thornton and Judge John O. Colvin. I wish to
extend a particular note of gratitude to Special Trial Judge Daniel A. Guy,
Jr. In addition to generously devoting his time in reviewing drafts of the
manuscript, he largely oversaw the project on behalf of the Court. Andrea
Blake and Audrey Nutt of the Court’s staff devoted significant effort to this
project by providing drafts of updates on discrete topics, and 1 greatly
appreciate their contributions.

Additionally, I am grateful for the research assistance I received from
law students over the years I worked on this project. One former student,
Christopher Hines, significantly improved the text through his editorial
efforts. As a final matter, I commenced work on this project while a
member of the Law School faculty at the University of South Carolina and
concluded it while 2 member of the Law School faculty at Washington and
Lee University. I thank both institutions for their support.

Brant J. Hellwig
Lexington, Virginia

2014



THE UNITED STATES TAX COURT
AN HISTORICAL ANALYSIS

TABLE OF CONTENTS

PARTI

ORIGINS OF THE TAX COURT .....cccooeueueiririieieininieieietseseseaeietsenesesesensssesesesesens 1
A. Development of the Income TaX......ccocevuiirnienieiniciniceneencereeneees 1
B. Inadequacy of Preexisting Adjudicative InStitutions........ccceveeevreecnenes 12

1. Dilemma of the Buteau .....cccooevevveivieiiiiciceeeeeeeee e 13
2. The Judicial Remedy ....c.occuvvieriiieinieinicricircinicieeeneeeeseenneaes 29
3. Pre-Assessment Review Within the Bureau.......ccocoeeeeieieeiinnnen, 38

PART II

CREATION OF THE BOARD OF TAX APPEALS:

THE REVENUE ACT OF 1924 ........cooiiiiicenncceeineeceneeneeeiene s 49
A. The Revenue Act Of 1924 ...t 49
B. The Administration Proposal for a Board of Tax Appeals.................. 53
C. Controversy and MOdIfICAHONS ....c.c.veveecirecieeiieeeienreieieieneeeeneeseneesceenne 57

1. Independence ... 58
2. PrLOCEAULE....vvieiveeeeeeeteteeeeeeeee ettt 63
3. PerSONNEL .viuiiiiiciiicieciceeee et 70
4. JULSAICHON ..cecvtiieei e 76
5. Effect of Board DeciSion ......cceeveeeevecierieieieiceecieeeveeeeeeeeeee e 81
D. The Board from 1924—1920.......cccoveeviriirereiriereeeieeeeseessee e 84
1. Selection Of MEMDBELS ....ccevivieveriiiereriicieieieeeeee e 86
2. Rules of Practice and Procedurte .......oevvririeerinieeeiieeeriseeesinns 93
3. The Board in Operation .......cccucueeiuveiiriiiriiieiiciieceeseiensceennes 102
4. Success of the Board......cccoeeivivieiiicieciceeeeeee e 108

PART III

THE REVENUE ACT OF 1926:

IMPROVING THE BOARD OF TAX APPEALS ......c.ccocvureueuernirireierernererceerennes 115
A. The Revenue Act Of 1920t 115
B. Status of the Board .....c.ccoeivieieiiecceeeeee s 117
C. Appeals and FINality c..c.oocueeieiiciiciccrceceeeeeeseeeeeeeneaes 122
D, JULSAICHON . 131

1. Exclusivity of Board Jurisdiction ........cceevueuicivicinicisinieinicineans 131

2. Effect of Payment and Limited Refund Jurisdiction.................. 133



vi

3. Jeopardy ASSESSIIENLS. ....cccueuuiueumiueinieeiiieiiieiiieeeieeie e 136
B IMEMDELS ottt ettt ettt s s bbb sesens 140
1. Numbet Of MeMDBELS ....coovvveviriiiiereriieteteeeeeeeeeeee e 141
2. Compensation of Members ........ccoccvcuvnivinieenienicricnsicnenens 144
3. Tenure Of MEmMDBELS ...ccvvvviereiriireieeiriereeisieeeie e seeseesees 146
4. Removal of MemDbELS .....ccocveviviieiiretiieicreeeeeeeee et 151
5. Restrictions 0N PraCtiCe.....omiiminiererieenieeeresieesteeereesesesreseesenesenns 152
6. Background of Members........coccuicuniciniciricinecirceeeeeeciennes 155
F. Practice and ProCedULE ......c.ceuiveveveeiciererieceeeteeeeteteeeveeeee e 159
G. Division Decisions and Expediting the Board’s Workload .............. 163
H. CONCIUSION .ottt ss et s ne 170
PART IV
THE BOARD BECOMES A COURT ......coovtitiiniirienieeeeeeeeeteeetesees et 175
A. The Board of Tax Appeals from 1924 to 1942........cccoccemvvvcrrcrvenennc. 175
B. The Tax Court of the United States — An Independent Agency
in the Executive Branch of the Government........cccceeeveeveeerievenreceerenene. 185
1. The Revenue Act of 1942 — the Board of Tax Appeals is
Renamed the Tax Court of the United States......cceerevevverereennns 186
2. Attempts to Incorporate the Tax Court into the Federal Judicial
SYSLEIM it 195
C. The United States Tax Court — A Court of Record Established Under
Article T of the CONSHEUHON .c.vvvvverrirreieeririereeeirieesesseseseeseeesesessesesenes 217
D. Questions Concerning Constitutional Status of the
Coutt’s JULISAICHON ..vuveereeeerieeeiecireeteeetreeeieeeieeee e seeesseee s eeessesenns 228
E. Proposals to Consolidate Tax Litigation Before the Tax Coutt....... 232
F. Subsequent Developments Consistent With Judicial Status............. 236
1. COULt SECULILY ..ttt 238
2. Tax Court Personnel System........cccccuiviniicninnicciiniicccieaas 238
3. Codes of Conduct and Public Disclosutes ..........cccuverecrrirrerennnns 238
4, E-GOVErNMmMENt ACt..iciiiieeereriieiereteeerereeeeesee e eseseseseseseseanans 239
5. Admissions and DiSCIPLNE ....ccvcvcvivriericiniinirieiciisceeien, 240
PARTV
A JUDICIAL EXAMINATION OF THE TAX COURT’S CONSTITUTIONAL
NATURE: FREYTAG V. COMMISSIONER..............uuveeeeeeeeeeeeeeeeereereerenns 241
A. Developments Before the Tax Coutt.......covirnivenicenicinicnienn. 242
B. Decisions at the Coutts Of APPEals ......cvveureecrrecrrenereenereenerenrienreenene 247

C. The Supreme Court Decision ... 252



D, POSESCIIPL i 263
E. CONCIUSION ..ttt 265
F. Subsequent Development: Kuretski v. Commissioner ..., 266
PART VI
FOUNDATIONAL PARAMETERS OF TAX COURT JURISDICTION......... 269
A. Deficiency JutiSAiCHOMN ...cuevruermieeeieerietrierreerreesseeeeeeeeeeaeesesesseeesseaens 271
1. Taxes Subject to the Tax Court’s Deficiency Jurisdiction ......... 272
2. Deficiency Jurisdiction: Procedural Requirements .........ccec.... 275
3. Jurisdiction to Restrain Premature Assessment and
COLLECHON ..t 298
B. Refund JutiSdiCtON ...vueeciceeeciicirec e 301
1. Statute of Limitations on Overpayment Determinations.......... 304
2. Resolution of Potential Concurrent Overpayment
JULISAICHON ... esaes 308
3. Authority to Order Refund of Overpayment ........cccocveevcucnnce. 311
4. Proposals to Expand Refund Jurisdiction ..........ccceveveeeeieicnnnaes 315
C. Jeopardy JUriSAICHON c..cvuevuieemieenieeirieeirieireeteee e eeseeseseeeeessesenae 323
1. Jeopardy ASSESSMENLS....c.cvruewmireriremiierieeneeeneeeseeeseeensesessesesseaeens 327
2. Termination ASSESSMENTS ..c.vviuererrrireinererereiseisesesssessesesesnnes 338

3. Review of Proposed Sale of Property Obtained Through

Jeopardy or Termination ASSESSMENT...cccueueverreeerrereremererieenreaens 345
D. Scope of Judicial POWETS.........ccvveuriiiriiiriiiriiiciicinieneceenceeenns 349
1. Enforcement POWELS ......cccovvivvireieeieiieiiinniesecie e 350
2. Power to Review Constitutionality of Laws.......cccocvevvivivicininnes 353
3. Equitable POWETS......ccociuiiiiriiiriiieeiiccicicicececiceceeceeeeecnennes 357
PART VII
ENHANCING THE EFFICIENCY OF TAX ADJUDICATION:
INNOVATION IN REMEDIES AND PROCEDURES .........ccccecvnurirueerriennes 387
A. Declaratory JUud@mEnts.......oceeeeeiueenieeenierieniessieseeeseeeseesesenseeensenes 387
1. Early Subjects of Declaratory Judgment Jurisdiction.................. 388
2. Expansions of Declaratory Judgment Relief...........ccccoceuvnnnace. 403
B. Review of Worker Classification Determinations ............ceeveevenecne. 408
C. Innovations in Partnership Proceedings .......ccooceveeurecrrecrreccirencuennes 411
1. Uniform Partnership Proceedings Under TEFRA ..................... 412
2. Tax Treatment of Subchapter S Ttems.......cccovecuvuicinicinicinicnnee. 433
3. Electing Large Partnership Provisions.........ccecceeeeviniccicinininaas 434

4. Declaratory Judgments Relating to “Oversheltered” Returns .. 438



viii

D. Supplemental Tax Court JuriSdiCtion ........ceccvvecurunieeinicuniemricieiennn. 441
1. Post-Decision Interest Determinations ........coeeeeeueierereerereieenenens 442
2. Continuing Jurisdiction Over Estate Tax Cases......cccoveeuvereueenee 445
PART VIII
TAX COURT PROMINENCE IN JUDICIAL REVIEW
OF TAXPAYER RIGHTS ..ottt sssssanens 447
AL DisSclosure ACHONS. ... 447
B. Relief from Spousal Joint and Several Liability.......cocccvveueeniecrniecnnee 456
1. Relief Under Former Section 6013(€) ...evuveerrveericuerrieerreerreciennes 458
2. Section 6015(b) Relief ..o 461
3. Section 6015(C) Relef ...coviiierririeicirnccererecceeneceensenieees 464
4. Section 6015(f) Relief ... 465
5. Procedure for Requesting Innocent Spouse Relief ..................... 466
6. Tax Court JuriSAICHON c.c.uvuvieiiiieeieeeceieieeeeeee e neaes 468
7. Standard and Scope of RevIeW.......cccuviviviciniininieicinirieieeans 472
8. Rights of the Nonrequesting SPOUSE.........cccvuruviiiriniieirieriicinanns 474
C. Jurisdiction to Review Denials of Interest Abatement.........cccoeeueee. 475
D. Review of Determinations in Collection Due Process
Proceedings ... 481
1. The Government’s Summary Collection Powers........ccccoeeucunece 481
2. The Pre-Deprivation Administrative Hearing .........cccveevvvcenace. 483
3. Judicial ReVIEW .....ccuiiiiiiiiiiiccccccc e 488
E. Reimbursement of Taxpayer Litigation and Administrative Costs.. 502
1. Pre-TEFRA RUl€s ..cooiiiiiiriiiiiiiinicicien s 503
2. Taxpayer Rights as Expanded by TEFRA .......ccccccovviiviinnnn. 507
3. Tax Court JuriSAICHON c.c.vuvieiiiieeieiieeieiece s 526
F. Review of Whistleblower Award Determinations........c..cceeeceeeneucnnee 530
PART IX
PRETRIAL PROCEDURE ....c.cooittiiriieeinieieenteieteest ittt et snenes 539
A. The Deficiency NOCE ..ccuvveeeieeeiieireereeireeie et seaeneaes 541
B. The Petition .....ccccciiiiiiciiiiiiiicicicicce e 545
1. Content of the Petition........ccouevrviiviieieieneeecece e 546
2. Congestion Of APPEals ..o 553
C. The ANSWEL ...ucviiieieicicre st 565
1. Filing REQUIFEMENLS ..oucvuvrieiieiiciicieiiie et 565
2. The General Denial........cccociiiiiiiniiiicccc 572

3. Affirmative AlleGations.......ccveueeeunicunicrnieirieereeeesseeeeeeenseaens 578



D, The RePLy oo 585
1o BN ittt 586

2. Content and FOrMu . eenecneneenecreeneeneesseenneaens 595

E. SHPULAIONS .cevieieieeeiceeeie et saees 598
1. Stipulations from 1924 to 1945.......cccouevemrirccrcrcreceen. 600

2. The 1945 ReVISION.....ciiiireieiiieiereiicereiiteseresiseesesesseseese s 603

3. Putting Teeth into the Rule: 1955 Revision......cccccveiviiirinnnes 605

4. Revisions Of the 19600S......cvcueurierniceiriciricrcieeeeeeeeeeeeieeene 606

5. 1974: Rule 31(b) Becomes Rule 91.......cccccevicennnicrernrennes 614

F. Pretrial CONferences ...t 617
G DISCOVEIV..ouiiiiiiiiicii s 623
1. Adoption of Discovery Procedutes........cooueuernieunierneernecrneenn. 631

2. Expanding Discovery Techniques........ccccceccnicnicinicnicnnicnn. 633

3. Discovery of Expert Withesses .. ..o 641

4. Restructuring and Expansion of Deposition Procedures.......... 648

5. Limitations on the Use of INterrogatories. ......ocvwemrecrvecrruncucnnes 649

6. Sanctions for Discovery Abuse.........cccvvienicenicinicnincncrennes 649

H. Case Management Procedures ..., 656
1. Joint Motion for Assignment of a Judge .......ceceveeuverrivicincinnnnne 656

2. Motions PractiCe.......ccouviiniiiiiiiiiiicicceseenns 656

3. Calendaring Cases for Trial ..o 657

4. Standing Pretrial Order and Pretrial Memorandum ................... 658

5. Standing Pretrial NOTICE ....c.vueuveiueeieceiceicricercieeene e 662

6. Final Status RePOrt.....ccvueeieeieeniciciciiccieeeeeeeeeeneeeaees 663

1. Alternative Dispute Resolution ..., 663

PART X

TRIAL PROCEDURE .....cooiiiiiiiiiiiissisisissis st 667
AL Place Of THAl ..ot eans 668
B. EVIAENCE ..t 673
C. Burden of Proof.....c.cincciecieeeeeceeeeneeneiesesesseeessesenns 682
1. Development of General Rule.......ccocvvivicincnivininciniiininicn, 682

20 Fraud..cccccc e 690

30 INEW MALter ..o 694

4. Reassignment of Burden of Proof Pursuant to Section 7491 ... 699

D. Damages for Frivolous or Groundless Proceedings .........c.ccovucuenee. 706
1. Pre-TEFRA Damages......ccccccvieeuniemniecmnicmnicnnienneenseenseensesensenenn. 706

2. Damages Expanded by TEFRA ... 711

3. Subsequent Statutory Developments ..........ccceivveiicinicinicinieennes 720



X

PART XI
OPINIONS, DECISIONS, AND APPEALS ..........ooovoveeeeveerssreseseesseesssesssees 729
A. The DeciSion PrOCESS....cucucricrnineireeirieieneieneeireeneessesessesessesensenes 729
B. Development of the Single-Member Division Structure................... 731
C. Findings of Fact and OpIiion.......ccccveeureieeerieeeniemniennierreeesecnseenes 736
D. Bench Opiions ... 739
1. The Amendment of Section 7459(D).....cccvivvivicuncinirriricincnenns 739
2. The Proposal of Rule 152 .....c.cccouiiriiiccicnecrecrecireenene 743
3. The Adoption and Employment of Rule 152...........ccoovvrrnnnce. 747
E. Memorandum OPIfions .......cceeeeeimeirieiimeirieeiiessisessiessisesseseseaesesens 750
F. Coutt CONLELENEE .vvmvirireeiierieeiieeieieeteet e sseaens 754
1. Historical OfiINs ......cccciuviriiiiciiiiiciciiicccssecessese s 755
2. Voting ProCedures.......ccomicireiiriiiciniicineicnieisieeseeseeseeseseneaeons 760
3. 1985 Amendments to Conference Procedutes........cooeeuneuerneennes 764
G. Rule 155 s 777
H. APPEALS ot 784
1. Federal Rules of Appellate Procedute........ccoveuviccuvicrvincvencecnncnns 784
2. Time for Filing Appeal ..., 785
3. Effect of Motion to VACALE......coviicviiriiicieiriiceesceeicaas 787
4. Finality of Tax Court Decisions........cccccvevevenereenieenieerricnnicnneanns 788
5. Reviewable DECISIONS ...c.cvueueeeuneernecrriernicirieiseieeeeeeseeeeceeneans 789
0. VEIUC...oiieiiiiicicteiitcete ettt 792
7. The Appellate Process in Operation—Problems and
CONIOVELSIES covvviviviirriicriscreicr s 800
8. Scope and Standard of ReVIEW ........cocvivvievccinciniinicicncniienn, 802
9. Precedential Value of Decisions of Other Coutts .......ccoccveeeenee 814
PART XII
SPECIAL TRIAL JUDGES ......cootrtetetniireieieinieaeietstneeseiessssessiesessessesesessesssesessen 823
A, Historical OLigINs......occuviiuriiiriiieiieiieieieniesiessiesseeseesesessesenenes 823
B. Early Expansion in Use of Special Trial Judges......ccoccveeerrecurecrnnnce 830
C. Authority to Make Decisions in Certaint Cases ......ccveerrecrrecrrecrnenee 831
D. Review of Special Trial Judge RepOrts ......coceuvcrvicrricivencrricrricnnnees 835
E. Examining the Tax Court’s Procedures for Reviewing Special
Trial Judge Reports: The Saga of Ballard v. Commissioner................... 840
1. Analysis of Rule 183 Procedures in Freytag v. Commissioner ........ 843
2. The Initial Tax Court Opinion in Ballard...................ccoccuvucunace. 851
3. Post-Trial Developments ... 853
4. Treatment at the Circuit Courts of Appeals.......ccccvvevviiivininnee. 856



5. Supreme Court ReVIEW......ccceuiiiiviieiniiiiniiiiiiciceecececieaas 863
6. Release of the Initial Report of the Special Trial Judge ............. 871
7. COLLECIVE ACHOMN cucvueeirieiieciictrieieeeee et aeeaes 875
8. Remand of the Proceedings to the Tax Couft........cccccvevuricuees 876
9. The Tax Court’s Resolution of the Case on Remand................. 878
10.  The Unwelcomed Return to the Courts of Appeals............... 879
11, CoNCIUSION. ..ot 881
PART XIII
THE SMALL TAX CASE PROCEDURE AND
SUPPORT FOR SELF-REPRESENTED LITIGANTS..........cccoovveeirerrereennnns 883
AL SMAllTAX CASES v 883
1. Amount in DISPULE c..cvvecuveriieeieciiciecrcrecteeeeie e eaeieeaes 887
2. Expansion in Scope of Small Tax Cases.....ccoccuvueurecrvercurercenenee 889
3. Election by the TaXPayer .......cccoceeeieerieriemnicirieriesseeeeeeeeenes 891
4. DISCONTNUANCE ...uveeiiiiiicieieiiiciete e enns 894
5. Answers in Small Tax Cases .....cocceevveviicreininiccieriniceeseeenes 895
6. Pretrial Procedures ..o 896
7. Informal Procedures .......cocveinicunicuniciniceeceeeseeeeeeeenes 896
B. Court Measures to Support Self-Represented Taxpayers.................. 897
1. Taxpayer INfOrmation.......oceieeieuricurercrinieeneeree e 897
2. Low-Income Taxpayetr CHNICS ....vevveeureereenceeiniciricirecieecieneaenne 899
3. Bar Sponsored Calendar Call Programs..........cccccvveuviniuviiuninanes 901
APPENDIX A
WORKLOAD OF BOARD OF TAX APPEALS AND
TAX COURT 1925-2012.......cocoeviiiiiiiciiiieieeeece e 905
APPENDIX B
TAX COURT CASELOAD BY TYPE (IN MODERN TIMES).........cccccceeeuee. 909
APPENDIX C
AREAS OF FORMER TAX COURT JURISDICTION ..........ccovvvvorrsrvsnnrssesnnnes 911
A. Renegotiation Cases.......cuiiiiiciiiniiiieiiciieisicisisssisssssssse e 911
1. Nature of Remedy ....ccoveuviiviiiviiciiciccscsee e 915
2. Burden of Proof.......ccciiiiiiiiiiiccccccns 916
3. Appellate REVIEW .....ccuiiiiiiiiiiiriiciicircccccee e 919

B. Refunds of Processing TaX.....cocceeueneeeniiemnieemneemnecieeeieeeseesesenseeenns 922



Xii

APPENDIX D

LOCATIONS OF TAX COURT HEARINGS. .....eeeteeteeeeeeeeeeeeeeeeeseeseseseseees 925

APPENDIX E

STANDING PRETRIAL ORDER ........cocveieiiietiietieteeeereteteereesesesseeeressesesseneas 927

APPENDIX F

STANDING PRETRIAL NOTICE........ccteeeteeeeeeeeeeeeeeeeeeeeeeeeeeeseesessessssessseesseens 931

APPENDIX G

TECHNOLOGICAL DEVELOPMENTS AT THE COURT .....cooovveeveeeeeannnn. 935
A. The Tax Coutt WeDSIte.....coiviiiciieieciceeecteeeeeeee e 935
B. Electronic Case Filing .......ccccooiviviiiiiiiiiiiiiiiiieicsiceceines 936
C. Electronic COUtIOOM ...uiiiiiiiiiiiiieeieeieeteeeeee et ere e ere e essesessesessenes 937

D. Security and Privacy ProteCtions .........cccceeeccunicmnecrnecmnecneeenennenenn. 937



The Origins of the Tax Court 1

PArTI
ORIGINS OF THE TAX COURT

As with most institutions, the Tax Court, which was created in 1924 as
the Board of Tax Appeals, originated in response to an existing need. In its
case the need was created by the combination of two factors. The first of
these was the development of the federal income and profits taxes and their
emergence during World War I as the preeminent devices for financing the
operations of Government. The second was the inadequacy of preexisting
institutions, both administrative and judicial, for adjudicating in an
acceptable manner the disputes growing out of the changed conditions
brought on by the new taxes.

A. Development of the Income Tax

Although the Tax Court has had other duties, the principal reason for its
creation was, and its main function has always been, the adjudication of
disputes involving the federal income and profits taxes.! TFor this reason,
the history of the court must start with the development and early history
of the modern income tax.2

In present times, federal income taxes are of such a pervasive and
significant influence that it is easy to forget that these taxes did not exist for

I'In the course of its history, the Tax Court has also had jurisdiction to
redetermine deficiencies in estate and gift taxes, and excise taxes on foundations.
Additionally, for a period of almost three decades, it had jurisdiction to redetermine
excessive profits under the Renegotiation Acts. The jurisdiction of the Tax Court
is more particularly described in Parts VI through VIIL

2 Much of the material dealing with the development of the income tax and the
early administrative problems faced by the Bureau of Internal Revenue was derived
from secondary sources. These sources are identified below and, in general, will not
be cited further. BORIS I. BITTKER AND LAWRENCE M. STONE, FEDERAL INCOME,
ESTATE AND GIFT TAXATION (4th ed. 1972); ROY G. BLAKEY & GLADYS C.
BLAKEY, THE FEDERAL INCOME TAX (1940); BUREAU OF INTERNAL REVENUE,
THE WORK AND JURISDICTION OF THE BUREAU OF INTERNAL REVENUE (1948);
JouN C. CHOMMIE, THE INTERNAL REVENUE SERVICE (1970); LOUIS
EISENSTEIN, THE IDEOLOGIES OF TAXATION (1961); LAWRENCE M. FRIEDMAN,
A HISTORY OF AMERICAN LAW (1973); INTERNAL REVENUE SERVICE, INCOME
TAXES 1862-1962: A HISTORY OF THE INTERNAL REVENUE SERVICE (1962);
RANDOLPH E. PAUL, TAXATION IN THE UNITED STATES (1954); SIDNEY RATNER,
AMERICAN TAXATION (1942); 1 STANLEY S. SURREY, WILLIAM C. WARREN, PAUL
R. MCDANIEL & HUGH J. AULT, FEDERAL INCOME TAXATION (1972); Bolon B.
Turner, The Tax Court of the United States, its Origin and Function, in THE HISTORY
AND PHILOSOPHY OF TAXATION 31 (1955) [hereinafter cited as Turner].
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much of the country’s history. The colony of New Plymouth had imposed
a rudimentary income tax as eatly as 1643 and other colonies and later some
states had made use of such taxes in the 17th and 18th centuries. However,
the first federal income tax was not imposed until the latter half of the 19th
century. Prior to that time, the small revenue needs of the Federal
Government were primarily satisfied by tariffs, although internal excise
taxes and the sale of public lands also played some part in financing the
Government.

The most important factor in the development of the income tax has,
unfortunately, been the financial exigencies attendant on the state of war.
Toward the end of the War of 1812, Alexander J. Dallis, Secretary of
Treasury, recommended enactment of an inheritance and income tax that
he thought could “be easily made to produce $3 million.” However, the
war ended before the proposal could be enacted and the following half-
century of relative peace resulted in little further attention being paid to
income taxation. That peace was shattered by the Civil War, which created
unprecedented revenue needs not capable of being fulfilled by traditional
techniques. Government expenditures jumped from $67 million in 1861 to
$475 million in 1862, $715 million in 1863, $865 million in 1864, and $1.3
billion in 1865, an increase of 19 fold in only five years.> During the war,
most revenue was raised by public debt financing, and budget deficits
amounted to more than two-thirds of the Union’s expenditures for the
years 1862—065.

The Government fell into such an unfortunate financial position as a
result of a combination of factors. First, the war had an unexpectedly high
cost because the Confederate armies proved to be a more formidable
adversary than the initially optimistic Union forces estimated. Second, the
Lincoln administration was not particularly adept in public finance. Many
years before his election, Lincoln himself conceded that he “had no money
sense” and did not “fret” over the subject. His Secretary of the Treasury
for the initial war years, Salmon P. Chase, was similarly ungifted. Chase’s
principal interests were in military and political affairs, and he relied heavily
on a noted financier of the day, Jay Cooke, to raise revenue through the sale
of government bonds. Finally, the United States since its inception had
been a country of low government expenditures and correspondingly low
taxes. By 1860 tax revenues had reached a high of only $56 million, and in
most prior years the budget was in surplus. Against this background,
neither the Congress nor the citizenry were well equipped to cope with

3 Statistical data contained herein was derived from the following sources:
COMM’R OF INTERNAL REVENUE, STATISTICS OF INCOME FOR 1941 pt. 1 at 270
(1945) (corporate return statistics, 1909—41); JOINT ECONOMIC COMMITTEE, THE
FEDERAL TAX SYSTEM: FACTS AND PROBLEMS 1964, 88th Cong., 2d Sess. 214-15
(1964) (individual return statistics, 1913-61); 1962 TREAS. ANN. REP., FINANCES,
508-15 (1963) (government receipts and expenditures 1789-1962).
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financing the staggering new expenditures, which exceeded $2 million per
day for the war alone.

Nevertheless, the need for new and increased taxes soon became
painfully apparent since the major existing revenue source, tariffs, was
clearly inadequate to satisty the revenue requirements. Some favored
supplementing tariffs only with direct taxes on real estate apportioned
among the states according to population, as required by the Constitution.
However, representatives of the Western states felt that this would unduly
favor the Northeast where it was thought there existed a heavier
concentration of wealth in proportion to population. In response to this
pressure, Congress adopted in 1861, and implemented in 1862, the first
federal income tax as part of a multi-faceted program of taxation.*

This first income tax was a modest one. It exempted incomes below
$600, and taxed amounts above that level at a rate of only 3% from $600 to
$10,000 and at a rate of 5% on income above $10,000.> In its first year it
raised only $2.7 million as opposed to government expenditures for the year
of more than $700 million. Subsequently, as the need for revenues
mounted, the tax rates were increased. By 1865, the rates stood at 5% on
income from $600 to $5,000 and 10% on income above $5,000.6 This was
to be the high water mark of income taxation for more than 50 years. With
the end of the Civil War the exemption was enlarged and the rates reduced,
and finally, effective in 1872, the income tax was repealed.”

At no time did the Civil War income tax represent as significant a source
of government revenues as the modern day income taxes. The lowest yield
occurred in 1863 when $2.7 million was raised, and the highest yield
occurred in 1866 when $73 million was raised. This is to be contrasted with
total revenues in those years of $113 million and $559 million, respectively.
By 1872, the last year of the tax, its yield had declined to $14 million as
against total revenues of $374 million. But despite its relative unimportance
as a source of revenue, the income tax attracted a considerable amount of
attention during this period.

At the time of its adoption, the income tax was generally supported as a
necessary step in solving the financial needs of the war. The end of the war

4 Act of August 5, 1861, ch. 45, § 49, 12 Stat. 309; Act of July 1, 1862, ch. 119,
§ 89, 12 Stat. 473.

> Act of July 1, 1862, ch. 119, § 90, 12 Stat. 473.

6 Act of March 3, 1865, ch. 78, 13 Stat. 479. In the interim between 1862 and
1865, the tax had been increased to 5% on income between $600 and $5,000, 7%2%
on income between $5,000 and $10,000, and 10% on income in excess of $10,000.
Act of June 30, 1864, ch. 173, § 116, 13 Stat. 281.

7 Act of July 14, 1870, ch. 255, § 6, 16 Stat. 257. In 1867, the exemption was
increased to $1,000 and the rate reduced to 5%. Act of March 2, 1867, ch. 169,
§ 13, 14 Stat. 478. In 1870, the exemption was further increased and the rate further
reduced to $2,000 and 2%2%, respectively. Act of July 14, 1870, ch. 255, §§ 6, 8, 16
Stat. 257-58.
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and the reestablishment of regular surpluses of revenue over expenditures
brought increasing pressure for reduction and finally repeal of the tax.
Primarily, this pressure came from the banking and commercial interests of
the Northeast, which much preferred tariffs to income taxes since the
former had the double advantage of being taxes on consumption and
providing domestic products with a competitive advantage. The income tax
had its defenders who strenuously argued that taxation based exclusively on
consumption was unjust because it imposed disproportionately heavy taxes
on persons of lower income who by necessity consumed a higher
percentage of their income than persons with large incomes.

Despite these arguments, the anti-income tax forces prevailed essentially
because of their greater political power both as lobbyists and propagandists.
They argued that the tax was superfluous in periods of surplus, that it was
inequitable in many of its provisions, and that it necessitated the creation of
an inquisitorial enforcement bureaucracy which proved to be inefficient and
subject to political influence.

The quarter of a century following the repeal of the income tax was a
period of considerable social ferment in the United States. A severe
financial panic occurred in 1873 and was immediately followed by a
devastating depression. The farmers of the South and the West were
particularly hard hit during these years by declining prices for their products
with no corresponding decline in the prices they had to pay for supplies,
storage, and transportation. Economic power became concentrated in
banks, railroads, and various other industrial and commercial intetrests.
Against this background a strong agrarian and populist movement
developed to challenge the power of the Northeast. Among the important
objectives of these groups were cheap money, regulation or destruction of
the monopolies, and the imposition of an income tax.

Reinstitution of the income tax had been proposed by Southern and
Western congressmen throughout the post-Civil War period. It was not
until 1894, however, that a coalition of Populists and Southern and Western
Democrats succeeded in engineering its passage as part of a program to
reduce tariffs and tax the rich.? The measure was totally congressional in its
initiation and passage. President Cleveland, who favored reduced tariffs but
opposed passage of an income tax, allowed it to become law without his
signature.

The tax, which was miniscule by modern standards (2% of the income
of individuals and corporations, with an exemption of $4,000), was bitterly
opposed by the Eastern establishment, who viewed it as the opening salvo
in a class war of poor against rich. They found substantiation for their fears
in the new measure itself which exempted from tax all but the wealthiest 2
percent of the population, whereas under previous taxes this same group
paid only 2 percent of the total revenues generated. Moreover, if a 2% tax

8 Act of August 27, 1894, ch. 349, § 27, 28 Stat. 553.
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on incomes above $4,000 could be imposed, nothing would prevent
imposition of a 20% tax on incomes above $40,000. It is not surprising,
therefore, that the rhetoric employed was extreme. In polite society the tax
was referred to as radical; in other circles it was characterized as an
adventure in “socialism, communism and devilism” devised by ‘“the
professors with their books, the socialists with their schemes,” and “the
anarchists with their bombs.”

These, of course, were not charges of impressive legal weight, and when
the validity of the tax reached the Supreme Court in Pollock v. Farmers' Loan
& Trust Co. the tax was challenged principally on three constitutional
grounds: (1) that it constituted a direct tax which did not meet the
constitutional requirement that such measures be apportioned among the
states on the basis of population;'? (2) that because it exempted incomes
below $4,000, it violated the constitutional requirement that taxes be
uniform throughout the United States;!! and (3) that it impinged on the
rights of state and local governments by taxing the interest on obligations
issued by these bodies.!? Although the Supreme Court previously had
indicated that direct taxes included only land and capitation taxes,'? and had
upheld the constitutionality of the Civil War income taxes,!# it nonetheless
ultimately concluded in Po/lock that taxes on income from real and personal
property were direct taxes within the meaning of the Constitution, that the
Federal Government could not validly tax the obligations of state and local
governments, and that the 1894 tax was so infected with unconstitutionality
that it was totally void.!> The Po/lock decision has been severely criticized by
students of constitutional law and others; nevertheless, it had the effect of
delaying general income taxation in the United States for almost two
decades.

The beginning of the twentieth century witnessed important social and
political changes in the United States. Public attention was increasingly
focused on the abuses of economic power characteristic of the time.
Extreme poverty among workers, exploitation of labor generally and child
labor in particular, increasing concentration of wealth, and monopolistic
and corrupt practices of corporate giants were all issues that were colorfully
ventilated by a new form of journalism, “muckraking.” Powerful new

9 157 U.S. 429, rebearing 158 U.S. 601 (1895).

107U.S. CONST. art. I, § 9.

HU.S. CONST. art. I, § 8, cl. 1.

12¢f U.S. CONST. Amend. X.

13Hylton v. United States, 3 U.S. (3 Dall.) 171, 174 (1796).

14Springer v. United States, 102 U.S. 586 (1880).

15The Court did not pass on the question of whether the uniformity clause was
violated. Later, it was established that uniformity meant geographic uniformity
rather than rate uniformity—rates could be progressive so long as the same rates
applied equally throughout the nation. Knowlton v. Moore, 178 U.S. 41 (1900).
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political leaders emerged, such as Robert LaFollette and Theodore
Roosevelt, who were sensitive to these issues. These events had an impact
on the question of income taxation and gave it a new respectability. Perhaps
the best illustration of this rested in remarks of President Roosevelt in 1906
on the occasion of the laying of the cornerstone of a new office building for
the House of Representatives.

[The President] made a flamboyant Fourth-of-July speech for ten
minutes, an uplift speech for fifteen, skinned the muckrakers within
an inch of their lives, and delivered a few light taps on Democratic
ribs. The mouths of the eminent Republican magnates were spread
in smiles reaching from ear to ear. They were having the time of
their lives, when suddenly, without any connection whatever with
anything he had said, apropos of nothing, he declared vehemently
for both a graduated income tax and a graduated inheritance tax.
The Democrats were jubilant and applauded hilariously, while the
smiles froze on the faces of the Republicans. They would not have
been more astonished if he had struck them betwixt the eyes with a
maul. They had to pinch themselves to see if they were awake. The
President seemed to be delighted with the sensation he had created
and the consternation he had wrought among Republican statesmen.
Their curses on him for that speech were not only deep, but loud.1¢

Roosevelt continued to make statements supporting a graduated income
tax, but took little if any affirmative action to secure its adoption.
Nevertheless, the fact that a Republican President would even
philosophically support such a measure did much to defuse the temper of
the debate—one could hardly accuse the President of being a “bomb
throwing anarchist.” Furthermore, Roosevelt’s successor, William Howard
Taft, gave campaign speeches expressing support for such a tax when
demanded by revenue needs. In his view an income tax could be devised
which would be constitutional notwithstanding the Po/lock decision. As
with Roosevelt, Taft did not initiate an income tax program and it has been
suggested that his public enthusiasm for the tax was manufactured as a
shrewd ploy to steal the thunder of his Democratic rival, William Jennings
Bryan, who was an outspoken advocate of income taxation.

Yet, it was during the Taft Administration that the seed of the modern
income tax was planted. ‘This is ironic because during this period
Republicans, traditionally hostile to the measure, controlled not only the
White House but the House of Representatives and the Senate as well. The
irony is explained by the character of the congressional Republican
delegation which had changed from ecarlier years. Midwestern Republican

161 CHAMP CLARK, MY QUARTER CENTURY OF AMERICAN POLITICS 440
(1920).
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progressives such as LaFollette and Cummins had recently entered the
Senate and forged an alliance with Democrats favorable to income taxation.
During the Senate consideration of the Payne-Aldrich Tariff Bill, this
coalition actively pressed for inclusion of a general graduated income tax.
The Republican hierarchy opposed the measure but could not control the
insurgents within their party. Ultimately, in an effort to save the tariff
legislation and also to prevent an open breach within the Republican party,
President Taft effected a grudging compromise. Taft had come to change
his mind on the question of whether Po/lock would be overruled by the
Supreme Court and felt that the more prudent course was to amend the
Constitution to permit an income tax without apportionment. A proposal
for such an amendment constituted one element of his compromise plan.
The second element of the plan was the immediate enactment of a
corporation excise tax measured by corporate income. Taft felt that such a
tax would not be a direct tax and could withstand constitutional attack.
Although the Taft proposal was opposed by a few dichard advocates of an
immediate general income tax, it was reluctantly backed by the conservative
Republicans who saw it as the lesser of two evils. This support, along with
the approval of the moderate pro-income tax forces, was sufficient for
passage.!’

The corporation income tax, which was 1% of taxable income in excess
of $5,000, was upheld by the Supreme Court in 1911.18 As anticipated by
Taft, the Court distinguished the Po/lock case on the ground that the levy
was indirect since it was imposed on the privilege of doing business as a
corporation and not on the income from property. That the tax was
measured by income from property was not a constitutional defect, even
though a tax imposed directly on such income might be invalid.

By 1913, two thirds of the states had approved the Sixteenth
Amendment, which provides:

The Congtess shall have power to lay and collect taxes on incomes,
from whatever source derived, without apportionment among the
several States, and without regard to any census or enumeration.

The debate concerning the Amendment was a lively one, but approval
was assured because of the new respectability of the income tax and
because the more numerous and less wealthy elements of society believed
such a tax would shift a greater portion of the tax burden onto the wealthy.
The arguments against the proposed amendment, that it would permit the
taxation of state and local bonds and that the income tax would be difficult
to administer and produce a nation of liars, were of insufficient persuasive
force to stanch the flow of popular support.

17 Act of August 5, 1909, ch. 6, § 38, 36 Stat. 112.
18Flint v. Stone Tracy Co., 220 U.S. 107 (1911).
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One month after final ratification of the income tax amendment,
Woodrow Wilson assumed the Office of President. Although Wilson was
not an advocate of free trade, he was decidedly hostile to what he saw as the
excesses of the existing tariff system, both in its adverse effect on
competition and in its use as an indirect tax on consumption. Similar
sentiments were commonplace in Congress. By the fall of 1913, legislation
had been adopted substantially cutting the tariff schedules and, more
importantly, imposing a general income tax to balance the lost customs
revenues.!” Conservatives actively opposed adoption of the income tax, but
it was an idea whose time had come (for the third time) and the anti-tax
forces did not even succeed in their efforts to eliminate progressive rates.
They did, however, have some success in moderating the rates of tax. The
1913 legislation provided a 1% normal tax on taxable income of individuals
in excess of $3,000 ($4,000 in the case of married persons) plus a graduated
surtax.?

Surtax

Rate Income

1% $20,000 — $50,000
2% $50,000 — $75,000
3% $75,000 — $100,000
4% $100,000 — $250,000
5% $250,000 — $500,000
6% Over $500,000

Thus, the maximum rate of tax on individuals was 7% on taxable
income above $500,000. Corporations were subject to a flat rate of 1% on
all their taxable income.?!

In addition to providing relatively low rates, which produced only $28
million of revenue in the first year, the 1913 tax also contained a generous
exemption, with the result that for 1913 only 358,000 individual income tax
returns were filed in a nation with a population of 97 million. However, the
upcoming war was to change drastically the character of the income tax.

In 1914, World War I broke out in Europe. Initially committed to a
policy of neutrality, President Wilson by the spring of 1917 was compelled
to ask Congtress for a declaration of war against Germany. The war had a
staggering impact on the financial affairs of the United States. One of the
first casualties was the customs receipts that soon dwindled as a result of
trade reduction. This was a significant setback to a nation that in 1913 still
derived almost one-half of its government revenues from these sources.

19 Act of October 3, 1913, ch. 16, 38 Stat. 114.
201d. §§ 1I(A), (C), 38 Stat. 166, 168.
2114, § TI(A)(1), 38 Stat. 166.
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The diminution in these revenues was felt as eatly as 1914 and resulted in
the enactment of the War Revenue Bill of 1914,2 which levied various
internal excise taxes to make up for the lost revenue.

Of course, even more significant was the staggering growth of
expenditures required of a nation at war. The cost of operating the
Government grew from approximately $700 million in each of the years
1913-16, to $2 billion in 1917, $13 billion in 1918 and $19 billion in 1919.
For 1914 there was a deficit of $400,000; for 1919, the deficit was $13
billion.

Although Wilson’s hopes for neutrality were not finally extinguished
until 1917, he foresaw the possibility of American involvement as eatly as
1915, and toward that end the United States commenced a military
expansion program in 1916. The income tax was to play an increasingly
important role in financing both the military preparedness program and the
costs of subsequent entry into the war.

Within a period of three years, the Revenue Acts of 1916,2 1917,2* and
19182 (the latter being enacted in 1919 but made retroactive to January 1,
1918) escalated the income tax on individuals to a normal tax computed as
follows:

Normal Tax

Rate Income
6 % $2,000 — $6,000
12 % Over $6,000

Additionally, there was imposed a surtax ranging from 1% on income in
excess of $5,000 to 65% on income in excess of $1,000,000.26 'Thus, the
maximum rate was 77%, which was 1,100% greater than the maximum rate
prevailing from 1913-1916. Corporate tax rates also advanced
spectacularly. By 1918, corporations were paying a tax of 12% on net
income,?” plus a profits tax escalating from 30% to 80% of so-called excess
profits or war profits.?

The excess profits tax was introduced by the Act of March 3, 19172
just one month prior to the declaration of war against Germany. Although
the March 3 legislation was soon to be superseded by the War Revenue Act

22 Act of October 22, 1914, ch. 331, 38 Stat. 745.

2 Revenue Act of 1916, ch. 463, 39 Stat. 756.
2\War Revenue Act of 1917, ch. 63, 40 Stat. 300.
2Revenue Act of 1918, ch. 18, 40 Stat. 1057.
26Revenue Act of 1918, ch. 18, § 211, 40 Stat. 1062.
271d. § 230(a)(1), 40 Stat. 1076.

21d. § 301(a), 40 Stat. 1088.

2 Ch. 159, § 201, 39 Stat. 1000.



10 The United States Tax Court — An Historical Analysis

of 1917, enacted October 3, 1917,%0 the excess profits tax itself persisted
until it was repealed by the Revenue Act of 1921.3! It was later to reappear
during World War II and the Korean War. The tax had the dual purpose of
curbing war profiteering and raising revenue from those best able to afford
to pay a larger share of tax. The tax was a complicated one in that it
required the measurement of excess profits. Whether such profits were
measured by income in excess of a percentage of capital®? or by profits in
excess of those from a prior base period,? the determination created many
uncertainties and disputes.3 These difficulties were to play an important
part in providing the impetus for the creation of the Board of Tax Appeals.

The effect of the wartime revenue measures on the importance of
income taxes was impressive. Government revenue rose from $780 million
in 1916 to $6.7 billion in 1920. As a result of the wartime revenue acts,
receipts from income and profits taxes over this same period rose from
$125 million to $3.9 billion. In 1916, they represented 16 percent of
receipts; by 1920, this percentage had risen to 55 percent.

These spectacular increases were accompanied by a corresponding, and
universally recognized, increase in the complexity of the law.>> One
indication of this appeared in the increased length of the succeeding acts.
Excluding the tariff and excise provisions, the 1913 Act took up only 16
pages in the Statutes at Large, the 1916 Act took up 22 pages, and the 1918
Act required 53 pages. This increase in statutory length mirrored the
substantive evolution of the tax law. Several important and complicating
provisions were added by the 1916 legislation: the term “dividend” was
defined for the first time;? taxpayers were permitted to report income on a
method other than the cash method of accounting;’” losses incurred in a
transaction for profit were made deductible even though not incurred in a
trade or business;® detailed statutory treatment was provided for
nonresident aliens;* the income of estates and trusts was subjected to tax

30Ch. 63, 40 Stat. 300.

3 Revenue Act of 1921, ch. 136, § 1400(a), 42 Stat. 320.

%2Revenue Act of 1918, ch. 18, §§ 301, 312, 40 Stat. 1088, 1091 (relating to
excess profits tax).

31d. §§ 301, 311, 40 Stat. 1088, 1090 (relating to war profits tax).

34 Hearings Pursuant to S. Res. 168 Before the Senate Select Comm. on Investigation of the
Bureau of Internal Revenune, 68th Cong., 1st Sess., pt. 1 at 132 (1924) (statement of
David H. Blair, Comm’r of Int. Rev.) [hereinafter cited as Senate Select Comm.
Hearings].

% See, e.g., Senate Select Comm. Hearings, s#pra note 34, pt. 1 at 120-21 (1924)
(statement of David H. Blair, Comm’r of Int. Rev.); Turner, supra note 2, at 32.

36 Revenue Act of 1916, ch. 463, § 2(a), 39 Stat. 757.

371d. § 8(g), 39 Stat. 763.

BId. § 5(a), 39 Stat. 759. It was later held that no such losses were allowed
under the 1913 Act. Mente v. Eisner, 266 F. 161 (2d Cir. 1920).

¥ Ch. 463, § 6, 39 Stat. 760.
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for the first time;* and the class of organizations exempt from tax was
substantially increased.*’ ‘The most important change from earlier law
effected by the 1917 Act was, of course, the addition of the excess profits
tax.#2 The Act provided for the filing of consolidated returns for excess
profits tax purposes,*® which added some complexity. The 1918 Act also
contained many important amendments:  consolidated returns were
authorized for both income and profits tax purposes;* substantial
modifications were made in the profits tax;* provision was made for the
nonrecognition of gain in connection with corporate reorganizations;*
authority was given to the Bureau to require the taking of inventories;* a
provision for the carryover of net operating losses was added;* and a
special amortization deduction was authorized for war facilities.*

With the end of the war and the return of surplus revenues, pressure for
reduction in the income taxes became overwhelming. In addition to
climinating the excess profits tax, the Revenue Act of 1921 substantially
reduced the individual and corporate income tax rates.’’ Even with the

01d. § 2(b), 39 Stat. 757.

#1d. § 11, 39 Stat. 766.

#2War Revenue Act of 1917, ch. 63, § 201, 40 Stat. 303.

$Revenue Act of 1921, ch. 136, § 1331, 42 Stat. 319 (construing provisions of
Revenue Act of 1917).

#Revenue Act of 1918, ch. 18, § 240(a), 40 Stat. 1081.

#See HR. REP. NO. 65-767, at 15-21 (1918); S. REP. NO. 65-617, at 11-15
(1918).

46 Revenue Act of 1918, ch. 18, § 202(b), 40 Stat. 1060.

471d. § 203, 40 Stat. 1060.

#81d. § 204, 40 Stat. 1060.

“1d. §§ 214(2)(9), 234(a)(8), 40 Stat. 1067, 1078.

%'The 1921 Act provided a normal tax on married individuals (ch. 136, {§ 210,
216(c), 42 Stat. 233, 242) as follows:

Normal Tax

Rate Income
4% $2,000 — $6,000
8% Over $6,000

In the case of a single person, these rates were 4% on income from $1,000—
$5,000, and 8% on income in excess of $5,000. In the case of a married couple
with income of not more than $5,000, the exemption was $2,500 instead of $2,000.
The individual surtax rates ranged from 1% of income over $6,000 to 50% of
income in excess of $200,000. Ch. 136, § 211, 42 Stat. 233. For the transition year
1921, these rates ranged from 1% on income in excess of $5,000 to 65% on income
in excess of $1 million.

Although the tax rate on corporations was increased from 10% to 12%2% for
years following 1921 (§ 230, 42 Stat. 252), a $2,000 exemption (§ 236(b), 42 Stat.
257) and the elimination of the excess profits tax resulted in corporations being
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reduction of rates in 1921, and the later reductions that were to take place
during the 1920’s, the income tax had firmly established itself as the
principal device for financing government activities. Since 1918, receipts
from the income (individual and corporate) and excess profits taxes have
rarely yielded less than half of annual government receipts; in some years
they have yielded considerably more than half.5!

B. Inadequacy of Preexisting Adjudicative Institutions

The income and excess profits taxes of the World War I period placed
an enormous strain on the Bureau of Internal Revenue and, to a lesser
extent, on the federal courts. In the first place, the taxes were considerably
more complicated than any other revenue device previously utilized by the
Federal Government. This problem was recognized at the very beginning
of the modern income tax. A friend who complained to Senator Elihu
Root of the complexities of the 1913 Act elicited the following response:

I guess you will have to go to jail. If that is the result of not
understanding the Income Tax Law I shall meet you there. We shall
have a merry, merry time, for all of our friends will be there. It will
be an intellectual center, for no one understands the Income Tax
Law except persons who have not sufficient intelligence to
understand the questions that arise under it.

Even the income tax of the Civil War period, while much simpler than the
later measures, was not without its complexities. For example, Abraham
Lincoln, an able lawyer of his day, overpaid his 1864 income tax by $1,250,
which sum was ultimately refunded to his estate in 1872.

The excess profits tax was, if anything, even more complicated than the
income tax. Dr. Thomas S. Adams, a distinguished political economist,
professor at Yale University, adviser to the Treasury Department, and
fervent supporter of income taxation, urged repeal of the profits tax in 1921
on the ground that its continuation would inevitably lead to the breakdown
of tax administration and the repeal of the income tax as well.

In addition to their complexity, the income taxes of the World War I
period affected vast numbers of people. The lowering of exemptions
resulted in a staggering increase in the number of returns filed. Until 1917,

subject to less overall tax than under the 1918 Act. See supra notes 27-28 and
accompanying text.

51 However, in recent yeats, social insurance taxes have represented an
increasing share of federal revenue, reaching as high as 42.3% in 2010. See STAFF
OF THEJOINT COMM. ON TAX’N, OVERVIEW OF THE FEDERAL TAX SYSTEM AS IN
EFFECT FOR 2012, JCX-18-12, app. A-3 (Comm. Print 2012).
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the number of income tax returns filed by individuals did not exceed
450,000 for any single year. In 1917, this number increased to 3.5 million
and by 1920 more than 7 million individual income tax returns were being
filed. Not until 1925 did the number of filings fall below 6 million.

Finally, the experience of the last century has demonstrated that,
regardless of the detail provided, it is impossible to draft an income tax
statute that clearly provides for all factual circumstances. Accordingly, in
addition to the taxing statute, an income tax system requires a sophisticated
administrative body to collect the tax and provide interpretations of the
statute. As shall be seen, such a body cannot be built overnight.

1. Dilemma of the Bureau

Revenue legislation in the United States dates back almost as far as the
formation of the Republic. The first July 4th after adoption of the
Constitution was marked by the enacting of a duty on goods, wares, and
merchandise imported into the United States.’> This enactment even
preceded establishment of the Treasury Department.’®> Numerous revenue
measures followed, but until the Civil War these were almost exclusively
tariffs. Only during two brief periods was there resort to internal taxation:
1791-1802 and 1813-1817.5* This sparing use of internal taxation seems to
have been consistent with the intention of the framers of the Constitution,
who felt that such techniques should be utilized only in exceptional
circumstances,’® reminiscent as they were of the hated excises imposed in
the pre-revolutionary period by the British Parliament. Moreover, internal
taxation was not popular with the public and the first imposition of internal
excises on distilled spirits gave rise to an insurrection by Pennsylvania
farmers in the summer of 1794.

During each of the eatly periods of internal taxation, an office of
Commissioner of the Revenue was created to administer the levies.
However, the office was abolished each time the internal duties were
repealed.®® The modern Internal Revenue Service traces its lineage to the
legislation imposing the income tax of 1862 and the various other internal
taxes that were established to finance the Union’s war effort.>” The first
Commissioner appointed under the 1862 legislation, George Boutwell,
worked industriously to establish the organization, regulations and forms

2 Act of July 4, 1789, ch. 2, § 1, 1 Stat. 24.

53 Act of September 2, 1789, ch. 12, 1 Stat. 65.

For a detailed account of these measures, see BUREAU OF INTERNAL
REVENUE, THE WORK AND _]URTSDICTION OF THE BUREAU OF INTERNAL
REVENUE 5-28 (1948) [hereinafter cited as BUREAU OF INTERNAL REVENUE].

SSTHE FEDERALIST NO. 35, at 93-95, 124-25 (R.P. Fairfield ed. 1966).

S BUREAU OF INTERNAL REVENUE, s#pra note 54.

STAct of July 1, 1862, ch. 119, § 1, 12 Stat. 432.
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necessary for tax administration. Within six months, the Bureau had grown
from a staff of one (Mr. Boutwell) to an organization of almost 4,000
employees.>

In view of the enormous responsibilities suddenly thrust upon the
organization, it was not surprising that in its early years the Bureau was far
from an unqualified success. The United States Revenue Commission
established in 1865 to study the raising of tax revenues and the efficiency of
tax administration concluded that “in point of organization and
administration, . . . [the Bureau] is very far from what it should be.”* The
cited weaknesses of the Bureau included the following: lack of policy
making authority; inadequate pay; appointments based on patronage rather
than ability; and political interference with its decisions.®

The income tax of the Civil War period was repealed effective 1872,
and most of the other internal taxes imposed to finance the War were
repealed by 1877. Nevertheless, the Bureau continued in existence to
administer the remaining internal taxes and those thereafter enacted, such
as the taxes on alcoholic beverages and tobacco.? Additionally, it was
given charge of various non-revenue regulatory measures such as the
bounty for United States sugar producers, the certification of Chinese
laborers, and the taxes on opium and oleomargarine.

The imposition of the corporation income tax in 1909 and the general
income tax in 1913 added new duties to the Butreau, and created a
concomitant growth in its size. But the changes wrought by the eatly
income tax acts were small compared to those of the World War I revenue
legislation. As a result of the introduction of the excess profits tax and the
expansion of the income tax, there was a more than ten-fold increase in the
number of returns filed. The Bureau was buried under a mountain of
paper. Because it was the policy of the Bureau to review virtually each
return filed, 53 and because the laws under which the returns were filed were
considerably more complicated than any previous tax measures,
monumental problems of administration arose. The turmoil that ensued
persisted for a decade.

The years 1917 through 1919 witnessed almost complete paralysis of the
Bureau. The personnel of the Washington office increased from 585 in

S8INTERNAL REVENUE SERVICE, INCOME TAXES 1862-1962: A HISTORY OF
THE INTERNAL REVENUE SERVICE 7 (1962) [hereinafter cited as INTERNAL
REVENUE SERVICE].

¥1d. at 11.

60 I

o1 Act of July 14, 1870, ch. 255, § 6, 16 Stat. 257.

02§ee Senate Select Comm. Hearings, s#pra note 34, pt. 1 at 120 (1924)
(statement of David H. Blair, Comm’r of Int. Rev.); INTERNAL REVENUE SERVICE,
supra note 58, at 12.

03 See 1919 COMM’R OF INT. REV. REP. 18.
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1917 to 4,088 in 1919, but few of the Bureau’s staff were equipped with
the special legal, accounting, and engineering background necessaty to
assess the accuracy of millions of the returns filed.®>  Particularly
troublesome were questions of property valuation on which depended
deductions for depreciation, amortization, and depletion, and on which
invested capital was computed for excess profits tax purposes.®® According
to some, there were not sufficient trained people in the entire country to
satisfactorily audit the returns that poured in during the war period.” As a
result, only the simplest returns, approximately 40 percent of the total, were
processed before 1920.98 Massive recruitment efforts were begun in 1919,
and 1,000 auditors were hired in the first six months of the year.®
However, before they could commence work, the auditors required four to
six months of training in a discipline in which there were few teachers and
no textbooks.”” Moreover, even after training, the solution of the difficult
questions presented under the wartime revenue acts eluded the grasp of
many. The problem was compounded by the fact that taxpayers also had
difficulty understanding the new laws, and frequently their accounting
records, especially in the case of the profits taxes, were inadequate.”! This
made the settlement of many cases difficult because of the Bureau’s
insistence on absolute accuracy in the computation of tax liability.”?
Throughout its history, the Bureau has been plagued with personnel
problems. Levels of compensation prevailing in the private sector for tax
competency generally have been higher than in the Government. This was
especially true during the World War I period, when the Bureau had
difficulty attracting employees from a labor market already reduced by
virtue of the war effort.”> Even more troublesome was the fact that when
the Bureau succeeded in hiring and training an able agent, the effort served
only to make his skills that more marketable, and the chances were that he

#4ROY G. BLAKEY & GLADYS C. BLAKEY, THE FEDERAL INCOME TAX 540
(1940).

% Senate Select Comm. Hearings, supra note 34, pt. 1 at 3, 121 (1924) (testimony
and statement of David H. Blair, Comm’r of Int. Rev.).

66 ]4. at 121; TREASURY DEP’T, SURVEY OF THE ADMINISTRATION OF INCOME
AND EXCESS-PROFITS TAXES, Vol. III at 21 (1927) [heteinafter cited as TREASURY
DEP’T SURVEY].

67Senate Select Comm. Hearings, supra note 34, pt. 1 at 3 (1924) (remarks of
Senator Jones).

814, at 121 (statement of David H. Blair, Comm’r of Int. Rev.).

14

1d. at 121, 132.

Id. at 121.

72TREASURY DEP’T SURVEY, supra note 60, at 4.

73Senate Select Comm. Hearings, s#pra note 34, pt. 1 at 3 (1924) (testimony of
David H. Blair, Comm’r of Int. Rev.).
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would soon leave for greener pastures.’* Morale within the Bureau was
poor, and the chances for promotion slight.”> Employee turnover was a
severe problem, especially since it was greatest among the highest paid and
most skilled Bureau personnel.’® The scope of the problem is revealed by
the fact that in 1920, 50 percent of the personnel of the Income Tax Unit,
which had primary responsibility for income and excess profits tax
matters,”’ either resigned or were discharged.”® The average tenure at that
time was approximately one year, and when the training period is taken into
account, the time actually spent on Bureau work by the average employee
was six to eight months. Additional problems were generated because of
periodic scandals involving corrupt agents. When disclosed, these practices

741d. at 132,
75 8ee 1923 COMM’R OF INT. REV. REP. 6.
761919 COMM’R OF INT. REV. REP. 32.
""The operation of the Income Tax Unit was described as follows:
The Income Tax Unit is the agency of the Bureau of Internal Revenue for
administering the income and profits tax laws. Its duties are:
(a) To prepare regulations for the administration of laws relating to taxes
on income and profits;
(b) To conduct correspondence relating to the subject matter of income
and profits taxes;
(c) To receive from collectors of internal revenue all returns covering
taxes on income and profits;
(d) To audit and verify returns and consider and dispose of reports
relating to returns or questions appertaining thereto;
(e) To assess all original and additional income and profits taxes;
(f) To assemble and audit certificates of ownership;
(g) To review and dispose of claims for abatement and refund of income
and profits taxes;
(h) To compile statistics relating to income and profits taxes; and
(@) To control and operate all field forces verifying income and profits tax
returns.
The audit work consists of handling all income and excess-profits tax
returns of corporations, partnerships, fiduciaries, and individual income-tax
returns wherein the income is in excess of $5,000, filed under three separate
and distinct revenue acts. All returns filed for the year 1917 were audited
and handled by the Income Tax Unit’s forces, both in Washington and in
the field. For all years subsequent to the year 1917 all individual income tax
returns with an income of less than $5,000 were audited in the offices of the
collectors of internal revenue.
Senate Select Comm. Hearings, supra note 34, pt. 1 at 130-31 (1924) (statement of
David H. Blair, Comm’r of Int. Rev.).

8 George Maurice Mortis, The Organization of the Federal Income Tax Unit, NAT’L
INC. TAX MAG. 9 (June, 1923); see also TREASURY DEP’T SURVEY, s#pra note 66, at
35, 155.
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occasionally required the discharge of auditors and reorganization of review
sections.”

It is therefore small wonder that an enormous backlog soon
accumulated. In April, 1921, approximately 25 percent of the 1917 returns
and 50 percent of the 1918 returns were still pending. As late as 1924,
more than 300,000 returns for the tax years 1917-20 remained unaudited.
Moreover, these unreviewed cases represented the larger and more
complicated returns.®® Not until 1927 could Treasury report that the
Bureau was “practically curren?” with the processing of returns.8! The Bureau
publicly recognized that it was falling behind in audits, and combined a plea
for adequate personnel with a statement of the importance of prompt
review of returns.

Were the millions of dollars assessable upon revenue agents’
discoveries left out of the question, it is still important that such
examinations and audits as are to be made, both out of and in the
office, should be made with a reasonable degree of promptness after
the returns are filed. After a year or two books are destroyed, the
details of transactions forgotten, and the returns themselves become
“ancient history,” so that an attempt to verify a return or check it up
with any available records is attended with difficulty, is often
unsatisfactory, and may result in an injustice to the taxpayer ot to the
Government. Nothing has more served to render the income-tax
law unpopular or subject its administration to unfavorable criticism
than this one thing of delay in the examinations and audits. The
remedy lies through an efficient and sufficient working force to bring
the work up to date and keep it current which force will, in the
additional tax which it uncovers and causes to be assessed, repay the
Government its costs many times over.5?

Criticism of the backlog was common during the early 1920’s. Some
criticism was mild:

[T]o date there have been six general Revenue Acts placed on the
statute books since 1913. This is an average of one new law for
every two years. Each successive Act is more comprehensive and
probably more complicated than its predecessor. Under these

7 Income Tax Unit Stirred by Graft Exposures, NAT’L INC. TAX MAG. 28 (Dec.
1923).

80REPORT OF TAX SIMPLIFICATION BOARD, H.R. DocC. NoO. 68-103, at 9-10;
Senate Select Comm. Hearings, s#pra note 34, pt. 1 at 5, 131 (1924) (testimony and
statement of David H. Blair, Comm’r of Int. Rev.).

8I'TREASURY DEP’T SURVEY, s#pra note 60, at 2.

821917 COMM’R OF INT. REV. REP. 22.
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conditions it is not surprising that the Treasury Department is
considerably behind with the audit of returns.3

Other commentators were not so understanding:

All those familiar with the situation at Washington are agreed that if
the income tax is to be preserved its friends will have to make a
vigorous fight for better administration. Delay has become almost a
scandal. Many of the 1917 and 1918 taxes are not yet finally
adjusted, and it is beginning to impress some people that this is one
of the ways by which enemies of the income tax propose to kill it.
Friends of the income tax should insist that its administration be
placed upon an efficient basis, so that it may not be discredited and
discarded as a result of indirection. Congress has appropriated funds
enough for administration and it is a question of either ability or
inclination.4

In addition to its personnel problems and the attendant backlog, the
Bureau during this period struggled with other problems of administering
the income and profits taxes. Since the situation with which it was faced
was unprecedented, these problems were most often solved on a trial and
error basis. The pervasive influence of the backlog contributed to the
creation of some of these problems and also may have been influential in
the selection of erroneous solutions for other problems.

Early income tax administration was characterized by the policy of
centralizing the audit function in Washington. All returns for tax years
through 1917 were forwarded to Washington for audit.®> For tax years
following 1917, an increasing number of returns were initially audited in the
field before being sent to Washington, but as late as tax year 1925 all
corporate returns and all returns of individuals showing gross income in
excess of $25,000 were still being forwarded directly to Washington.8
There seems to have been two reasons for centralization. First, the scarcity
of trained auditors to deal with the complexities of the new laws created
strong pressures for maximizing the efficiency of the available work force.
Initially it was felt that this could best be accomplished by concentrating a
specialized and more sophisticated force in the central office, rather than

81 WALTER E. BARTON & CARROLL W. BROWNING, BARTON’S FEDERAL
TAX LAWS CORRELATED, Vol. 1, v (2d ed. 1925).

84 H.C. McKenzie, A Look Abead into Prospective Tax Legislation, NAT’L INC. TAX
MAG. 12 (Nov. 1923).

851920 COMM’R OF INT. REV. Rep. 9.

8O’ TREASURY DEP’T SURVEY, s#pra, note 66, at 10-11.
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spreading it abroad in the field.®” Second, centralization was justified as a
means of assuring the development of a uniform and detailed body of
precedent that would serve as a guide for the disposition of future cases.
A policy instituted in 1918 directed at increasing the benefits of
centralization by specializing auditors within industrial classifications® was
apparently unsuccessful and was abandoned in 1924.%0

Although it was always recognized that centralization was a temporary
expedient,’! the policy had serious drawbacks. Questions frequently arose
in an audit that could not be answered from the taxpayer’s return. In most
cases the taxpayer’s residence or office was outside the Washington area
and an attempt was made to resolve these questions by correspondence.
This proved to be a cumbersome procedure that materially added to the
time and expense necessary to audit a return.®? The situation was equally
burdensome to the Government and the taxpayer. As a partial solution to
the problem, initial efforts were made at decentralization by which the basic
audit responsibility was maintained in Washington, with field agents
obtaining desired information directly from the taxpayer.”> Later, the entire
responsibility for the initial audit was shifted to the field with the central
office reserving authority to verify field actions.* This latter phase was
completed in 1927. It was believed that as the field agents became more
proficient fewer instances would arise when the Washington office would
be required to reverse field judgments.?

Unquestionably, decentralization was necessary and desirable, but the
carly attempts to combine centralized auditing functions with the activities
of field agents generated organizational problems. In many instances the
Bureau was unable to coordinate its operations,” and it was not uncommon
for determinations of field agents to be overruled in Washington with the
result that taxpayers were audited several times with respect to the same tax
year. The problem was heightened by the Bureau’s willingness to reopen an
audit whenever an error was suspected or a new administrative position was

871918 COMM’R OF INT. REV. REP. 18-21; se¢ also REPORT OF TAX
SIMPLIFICATION BOARD, H.R. DOC. NO. 68-103, at 6 (1923).

881920 COMM’R OF INT. REV. REP. 9; 1919 COMM’R OF INT. REV. REP. 18-19.

891918 COMM’R OF INT. REV. REP. 18-21.

901924 COMM’R OF INT. REV. REP. 8.

911920 COMM’R OF INT. REV. REP. 9-10; 1919 COMM’R OF INT. REV. REP. 36.

92REPORT OF TAX SIMPLIFICATION BOARD, H.R. Doc. NoO. 68-103, at 7
(1923).

9 Senate Select Comm. Hearings, su#pra note 34, pt. 1 at 135 (1924) (statement
of David H. Blair, Comm’r of Int. Rev.).

9*TREASURY DEP’T SURVEY, s#pra note 606, at 10-11.

951919 COMM’R OF INT. REV. REP. 36.

%This problem was even recognized, although delicately, by the Bureau. Id. at
36-38.
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taken with respect to an issue involved in a return.”” A popular pastime of
the day was the recounting of horror stories growing out of these
problems.%

A comparatively small concern in an inland city far from Washington
filed its 1917 return and paid tax thereon. Later it found that it had
omitted certain income and filed an amended return.  After
correspondence additional tax was assessed and paid. In 1920 an
office audit was made and the company advised of an additional
assessment of some $20,000.00. The company with its attorney, who
was not very well versed in tax matters, went to Washington. As a
result of a hearing, the additional assessment was reduced to
$10,000.00 and as stated by the president of the company, this
additional tax, while it was feld [sic] to be unjust, was paid “with tears
in their eyes.”

In 1922 a field examination was had and the field agent reported that
an over assessment of approximately $10,000.00 had been made and
recommended a refund. The company was about to declare an extra
dividend when it was advised by an A-2 letter that the field agent was
in error, that there was no refund, and $18,000.00 more was due. The
company engaged experts and at a considerable expense in the
compiling of evidence and after several hearings at Washington and
considerable time succeeded in having the additional assessment
eliminated and a refund of some $6,000.00 ordered. There was no
doubt in the minds of the company or its representatives but that the
refund should have been the full $10,000.00 recommended by the
tield agent.””

The problem of multiple audits attracted considerable attention.! By
1921 the practice was considered to be so abusive that the Revenue Act of
1921 specifically prohibited unnecessary examinations or more than one
inspection of a taxpayer’s books for a taxable year unless the taxpayer
requested the additional audit or the Commissioner, after investigation,

97REPORT OF TAX SIMPLIFICATION BOARD, H.R. DocC. NoO. 68-103, at 4
(1923).

B E.g, CP.A. MAG. (June, 1923); NAT’L INC. TAX MAG. 14-15 (July, 1923); 67
CONG. REC. 3855-57 (1926).

PNAT’L INC. TAX MAG. 24-25 (July, 1923).

100 1d.; see also HR. REP. NO. 67-350, at 16 (1921); S. REP. NO. 67-275, at 31
(1921); REPORT OF TAX SIMPLIFICATION BOARD, H.R. DOC. NoO. 68-103, at 4
(1923); 67 CONG. REC. 3855-57 (1926); 63 CONG. REC. 217 (1922); 61 CONG.
REC. 5202, 5855 (1921).
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notified the taxpayer that the additional examination was necessary.!”! In
1923, on the recommendation of the Tax Simplification Board, the
Commissioner ordered that closed returns should not be reopened in the
absence of fraud or gross error.'®2 These actions did not completely
ameliorate the problem, as evidenced by the fact that in 1926 an attempt
was made, albeit unsuccessful, to make the legislation even more restrictive
by absolutely barring more than two audits with respect to the same year.!03
Another troublesome practice characteristic of the World War I period
was the omission of any procedure by which a taxpayer could obtain an
administrative hearing before being assessed for an underpayment of tax.
Until 1921, the statute did not require such a hearing or, indeed, require
notice that an assessment was contemplated, before the tax was assessed.
Once the tax was assessed and notice and demand for payment made, the
statute provided that the tax be paid forthwith; in the absence of such
payment the Bureau could commence collection proceedings such as
distraint and levy on the taxpayer’s property.'%* Inasmuch as the decision to
assess was frequently made by auditors in Washington, a few taxpayers
never even received informal notice in advance of an actual assessment.!05
The absence of any right for an administrative appeal of a determination
of underpayment led to an unfortunate practice prevalent between 1919
and 1921. The Bureau had fallen far behind in the auditing of returns, and
it was felt that many of the returns contained errors that if corrected would
result in greatly increased revenues needed for the war effort. To obtain
this revenue as promptly as possible, the Bureau embarked on a program of
superficially auditing large numbers of returns, disallowing all questionable
deductions, and immediately assessing the additional tax.'% Besides raising
large amounts of revenue, it was hoped that this practice would result in the
closing of many unaudited returns and thereby reduce the backlog. The
Bureau believed that any errors made through this procedure could be
subsequently corrected either by claims for refund or claims in abatement.
A claim for refund was precisely what its name implied. A taxpayer who
had paid more tax than he felt was due could file a claim for refund with the
Commissioner. An audit would then be made, and the tax would be
refunded if the Commissioner determined the claim to be meritorious. If]

101 Revenue Act of 1921, ch. 136, § 1309, 42 Stat. 310 (now codified at L.R.C. §
7605(b)).

102 Order of Comm’r of Internal Revenue, Jan. 20, 1923, quoted in REPORT OF
TAX SIMPLIFICATION BOARD, H.R. DOC. NO. 68-103, at 4, 15 (1923).

103 §ee HR. REP. NO. 69-3506, at 55 (1926).

104 §ee Revenue Act of 1918, ch. 18, §§ 250(b), (d), (), 40 Stat. 1083; Revenue
Act of 1916, ch. 463, § 9(a), 39 Stat. 763; H.R. REP. NO. 67-350, at 14-15 (1921).

105 See Senate Select Comm. Hearings, supra note 34, pt. 1 at 35 (1924)
(testimony of James G. Bright, Deputy Comm’r of Int. Rev.).

1061919 COMM’R OF INT. REV. REP. 38; Senate Select Comm. Hearings, supra
note 34, pt. 1 at 133-34 (1924) (statement of David H. Blair, Comm’r of Int. Rev.).
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on the other hand, the Commissioner rejected the claim or did not approve
it within a certain period of time, the taxpayer could commence a suit in
either district court or the Court of Claims to recover the excessive tax.!7
The claim in abatement, on the other hand, was not a procedure to
secure a refund of tax paid. Rather, the procedure permitted the taxpayer
to administratively appeal an assessed tax prior to paying the assessment.
The claim in abatement was initially a purely administrative creation!%® that
permitted a taxpayer to defer payment if he provided a bond for the
payment of the tax and any interest or penalties thereon.'®” The claim was
required to be supported by affidavits of the taxpayer and the
Commissioner was to presume that the assessment was correct in
considering the validity of the claim. The claim in abatement was not,
however, a completely adequate solution for a taxpayer who believed he
had erroneously been assessed. It was not permitted with respect to an
assessed tax that had been administratively reviewed. Once administrative
action was completed, the assessed tax would have to be paid.
Furthermore, although the cost of a bond was less than the tax assessed, the
cost was not insubstantial and could not be recovered even if the
assessment was abated. Moreover, taxpayers in financial straits might not
be able to obtain a bond at all, with the result that they were not able to
avail themselves of the abatement procedure. Finally, the filing of a claim
in abatement was no guarantee that collection efforts would be suspended;
if the collector in his discretion felt collection of the tax was in jeopardy, he
could collect the tax regardless of the fact that a claim in abatement was
filed. In such a case, the taxpayer was consigned to a remedy based on a
claim for refund. The claim in abatement became less important with the
enactment of section 250(d) of the Revenue Act of 1921,1"0 which
provided, in most cases, for pre-assessment review of tax deficiencies

107" See infra notes 142—197 and accompanying text.

108 A limited statutory claim in abatement was provided by the Revenue Act of
1918 in the case of deductions resulting from a “material reduction . . . of the value
of the inventory . .. or from the actual payment after the close of [the] . .. year of
rebates in pursuance of contracts entered into during such year upon sales made
during such year.” Revenue Act of 1918, ch. 18, §§ 214(a)(12), 234(a)(14), 40 Stat.
1068, 1079. The Revenue Act of 1924 abolished claims in abatement except those
made with respect to jeopardy assessments. Revenue Act of 1924, ch. 234, § 279,
43 Stat. 300.

109 Treas. Reg. 45, Art. 1032 (1921); LT. 1869, 1I-2 CUM. BULL. 244 (1923).
The statutory basis for the claim in abatement was Rev. Stat. § 3220 (1873), which
provided the Commissioner with authority to refund taxes erroneously assessed or
collected. Treas. Reg. 45, Art. 1031 (1921). Procedures for filing claims in
abatement went back at least as far as 1879. Se¢e TREASURY DEP’T, Series 7, No. 14
(1879), revised as Treas. Reg. 14 (1903).

110 Ch. 136, § 250(d), 42 Stat. 265.
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within the Bureau. When such review was available, no claim in abatement
could be made.!!!

Despite its shortcomings, the claim in abatement procedure resulted in
the failure of the abbreviated audit and assessment policy. Instead of
paying the tax assessed, many taxpayers filed claims in abatement with the
result that little additional revenue was collected. Other taxpayers who paid
the assessment filed claims for refund. Returns temporarily closed by
assessment of additional tax had to be reopened for a complete audit of the
merits of the claims in abatement and claims for refund.!!2

This unfortunate episode in the history of tax administration made
apparent the undesirability of summary assessments.!’> The Revenue Act
of 1921 provided a partial answer to this vexing problem by requiring the
Commissioner to give the taxpayer notice of his intention to assess and an
opportunity, within 30 days after notice was mailed by registered letter, to
file an administrative appeal.'’* The appeal would afford the taxpayer an
opportunity for a hearing, and no assessment could be made until the
appeal was concluded. Significantly, however, the statute permitted the
Commissioner to assess without notice or opportunity for hearing if he
believed that the ensuing delay would jeopardize collection of the amount
due.

As a result of the audit backlog and the operation of the statute of
limitations on assessment, even after the enactment of the 1921 provision,
many taxpayers did not obtain the opportunity for an administrative hearing
ptior to assessment. The early revenue acts provided a period of either
three, four, or five years from the filing of the return within which an
underpayment of tax could be assessed.!'> After the period expired, no
further tax could be demanded. In many cases the expiration of the
statutory period would become imminent before the audit was completed,
and, until 1926, the running out of the statutory period was considered
justification for making a jeopardy assessment!!¢ unless the taxpayer agreed
to an extension of the period.!'” The assessment, not based on a well-
considered audit, would be exaggerated by resolving every questionable

1 T.D. 3269, 1I-1 CuM. BULL. 303, 304 (1922).

112 Senate Select Comm. Hearings, s#pra note 34, pt. 1 at 134 (1924) (statement
of David H. Blair, Comm’r of Int. Rev.).

13 4. at 135.

114 Ch. 136, § 250(d), 42 Stat. 265.

115 Revenue Act of 1916, ch. 463, §§ 9(a), 14(a), 39 Stat. 763, 772 (three years);
Revenue Act of 1918, ch. 18, § 250(d), 40 Stat. 1083 (five years); Revenue Act of
1921, ch. 1306, § 250(d), 42 Stat. 265 (four years for returns filed for 1921 and later
years and five years for returns filed for prior years).

116 1.T. 1333, I-1 CuM. BULL. 305 (1922); TREASURY DEP’T SURVEY, s#pra note
60, at 31.

17 Senate Select Comm. Hearings, supra note 34, pt. 1 at 35 (1924) (testimony
of Dr. T. S. Adams).
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issue against the taxpayer.!'8 These assessments were in many cases
additionally burdensome because, coming many years after the tax petiod in
issue, the taxpayer’s economic situation had deteriorated with the result that
the assessment spelled financial ruin, unless the taxpayer was in a position
to defer payment of the tax by filing a claim in abatement.!’ A post-war
business recession served to heighten this effect.!20

A final problem that emerged in the early years of the administration of
the modern income tax concerned the application and publication of
precedents. One source of precedents, court decisions construing the tax
laws, provided useful guidelines to the Bureau and taxpayers. But court-
made law accumulates slowly, and frequently the judicial resolution of an
issue is not finally settled until reviewed by the Supreme Court. In the case
of complex statutory provisions, such as income and profits taxes, many
questions of statutory interpretation arise, and resolution of these questions
solely by the courts is inadequate.

Another source of precedents was Treasury decisions and regulations,
which were published guidelines of interpretation of the statute and
represented the most persuasive authority that could be issued by the
Treasury Department. The early income and profits tax acts were both
vague and unrealistic on many important points; legislative correction of
these deficiencies was, in many cases, impracticable, and the publication of
regulations was employed with some success to fill the void.!?! Particularly
notable in this regard was the assembling of a task force known as the
Excess Profits Tax Advisers, a group of experts who worked with Treasury
staff to draft regulations dealing with the difficult problems raised by the
first excess profits taxes.!?

But the promulgation of regulations was itself a time consuming
process, and regulations, like court decisions, could not adequately answer
the myriad questions arising under the statutes. Naturally, the Bureau in
reviewing returns was engaged in a continuous process of interpreting and
applying the statute. Rulings generated in the audit process were recorded

18 See id.

119 See Senate Select Comm. Hearings, supra note 34, pt. 1 at 139 (1924)
(statement of David H. Blair, Comm’r of Int. Rev.). It was the general practice of
the Bureau to permit claims in abatement with respect to jeopardy assessments.
Kingman Brewster, Procedure and Practice on appeal from the Action of the Income Tax
Unit, in PROCEEDINGS OF THE SIXTEENTH ANNUAL CONFERENCE ON TAXATION
OF THE NATIONAL TAX ASSOCIATION 322, 327 (1923) [hereinafter cited as
Brewster]. However, a taxpayer without substantial resources might not be able to
take advantage of a claim in abatement because of the bond requirement. See supra
notes 108-111 and accompanying text.

120 See Turner, supra note 2, at 32-33.

121 1918 COMM’R OF INT. REV. REP. 9.

122 1d.; Geotge O. May, Accounting and the Accountant in the Administration of Income
Taxation, 47 COLUM. L. REV. 377, 380-82 (1947).
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by the Bureau and served as precedent in future cases.!?> However, these
rulings of the Bureau were rarely made available to the public prior to 1922,
and, prior to 1925, publication was on a sporadic basis.!?* The pressures of
disposing of the backlog of cases were such that there was simply no time
either to issue rulings on prospective or hypothetical situations or to reduce
such rulings to publishable written form on a systematic basis.!?5
Additionally, the Bureau during this period exercised considerable caution
in publishing positions that had not been fully considered in the regulation-
making process.'? Despite these justifications, the existence of sectet
rulings!?” aroused a good deal of criticism.

In early 1926 the Senate Select Committee on Investigation of the
Bureau of Internal Revenue reported that the absence of published rulings
had resulted in a variety of problems:

1. Information for the guidance of the employees of the income
tax unit is so incomplete that gross discrimination results from the
failure to apply uniform principles to similar cases.

2. Taxpayers, in many instances, have failed to claim allowances
granted others similarly situated.

3. To secure the benefit of unpublished precedents, taxpayers are
forced to employ former employees of the income tax unit to advise
and represent them in tax cases.

4. Their exclusive possession of information as to the
unpublished precedents and practices of the income tax unit has
placed an artificial premium upon the value of the services of ex-
employees which enables them to demand and receive immense fees
for information which should be freely available to everybody.

5. This artificial premium, thus placed upon the exclusive
information possessed by the employees of the Income Tax Unit,
and the opportunity thus afforded for highly lucrative outside

1251920 COMM’R OF INT. REV. REP. 9.

124 See Senate Select Comm. Hearings, supra note 34, pt. 17 at 3643—44 (1925)
(testimony of C.R. Nash, Ass’t to the Comm’r of Int. Rev.).

125 “If you turn these committeemen loose to write opinions they would want
to write a real judicial opinion.” Senate Select Comm. Hearings, supra note 34, pt. 1
at 30 (1924) (testimony of David H. Blair, Comm’r of Int. Rev.); 1919 COMM'R OF
INT. REV. REP. 17.

1261919 COMM’R OF INT. REV. REP. 16-18.

127 “IW]e have a list of secret rulings...” Senate Select Comm. Hearings,
supra note 34, pt. 1 at 30 (1924) (testimony of David H. Blair, Comm’r of Int. Rev.).
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employment, is the cause of the extraordinary turnover among the
employees of the unit and of the difficulty experienced by the unit in
retaining the services of competent employees at salaries within the
range of the salaries paid by the Government for comparable service.

6. The failure to consider closed cases as precedents and to
publish the principles and practices followed in closed cases as
precedents has deterred the formation of a body of settled law and
practice. The unsettled state of the law and practice has encouraged
the filing of claims for allowances and require the constant
rediscussion and reconsideration of questions, which should be
settled by precedents established by closed cases.

7. The fact that a ruling will be published and the benefit of its
principles claimed by taxpayers similarly situated is the strongest
possible deterrent against making unsound rulings.

8. During the course of the hearings there has been a great deal
of evidence tending to show that it is the policy of the bureau to fix
taxes by bargain rather than by principle. Rulings based upon
bargains cannot be published as precedents. The best and most
persistent trader gets the lowest tax and gross discrimination is the
inevitable result of such a policy.!?

In evaluating these criticisms it is important to note that the Select
Committee was dominated by senators, particularly Senator James Couzens
of Michigan, who were hostile to virtually every aspect of the tax policy of
Secretary of the Treasury, Andrew Mellon. The Committee was spawned in
a period of intense anti-Bureau sentiment, its activities were highly
controversial, and the criticism on both sides was frequently bitter.'?? It is
generally believed that personal animosity was behind a deficiency of $9.5
million asserted against Senator Couzens in respect of the sale by him of a
large block of stock in the Ford Motor Co."" Ironically, Senator Couzens
found salvation in a ruling of the Board of Tax Appeals,!3! an agency that
Secretary Mellon was largely responsible for creating.!3?

128§, REP. NO. 69-27, at 7-8 (1926).

129 F.g. 65 CONG. REC. 2387-90, 6224 (1924).

130 ROY G. BLAKEY & GLADYS C. BLAKEY, THE FEDERAL INCOME TAX 552—
57 (1940); RANDOLPH E. PAUL, TAXATION IN THE UNITED STATES 150 (1954).

Bl Couzens v. Commissioner, 11 B.T.A. 1040 (1928). For a detailed account
of the feud between Senator Couzens and Secretary Mellon, see George K. Yin,
James Conzens, Andrew Mellon, the “Greatest Tax Suit in the History of the World,” and
Creation of the Joint Committee on Taxation and Its Staff, 66 TAX L. REV. 787 (2013).

132 See Part 11



The Origins of the Tax Court 27

In view of the many problems encountered in administering the new
taxes, it is not surprising that the Bureau in the post-World War I years was
the subject of continuing investigation and criticism. Undoubtedly some of
the criticism was politically inspired, but much of it was well founded. This
is not to say that these shortcomings were the result of incompetent or
venal management; to the contrary, it would appear that many of the
officials involved in tax administration were men of great ability.!>> The
inadequacies resulted from the enormity of the task of creating an
administration for a mass income and profits tax in a short period of time
and in the absence of an adequate supply of trained manpower. Regardless

133 In a healthy spirit of partisanship, endorsements of Administration officials
occasionally got out of hand:

At the head of the Treasury Department is a farsighted financier, the
greatest Secretary of the Treasury since Alexander Hamilton. Under his
leadership financial order has come out of chaos. Liberty bonds that were
lingering around 86% cents on the dollar under Democratic
mismanagement were brought to par under the Mellon policies. Debts that
had piled mountain high under the Democratic policies of extravagance
were paid off at the rate of $2,000,000 per day while other nations were
piling up more debts every day. The financial record made by the
administrations of Presidents Harding and Coolidge is unsurpassed in the
annals of history. This success is very largely due to the wise policies and
farsighted genius of Andrew W. Mellon, of Pittsburgh. There is widespread
demand for the enactment of legislation for the reduction of taxes. The
Mellon plan is known in every hamlet in the land and uncounted millions
look to Congress for its enactment. It is the hope of the enemies of this
plan that one result of the so-called investigation of the Treasury
Department will be the crippling of the Mellon tax-reduction plan. By
innuendo against Mr. Mellon it is hoped to break down the Mellon plan.

The work which President Coolidge and his Cabinet are carrying forward
is the work planned and so well begun by President Harding. Warren
Harding—how fine and frank and honorable he was! The poisoned arrows
of malice lie broken at his feet. There is only pity and disgust for the
cowardly cur who would seek to cast suspicion on his motives, or leave
scandal on the doorstep of the tomb. In the few short months of his
administration more great problems were grappled with and solved than
ever before in a like period of our history.

65 CONG. REC. 7432 (1924) (address by Senator Frank B. Willis [Rep., Ohio] at
Americus Club banquet, Pittsburgh, April 26, 1924).

Politics aside, it would appear that there was general respect for the integrity
and efficiency of Treasury and Bureau officials. See, eg, 65 CONG. REC. 2622
(1924) (remarks of Mr. Young); R.H. MONTGOMERY, EXCESS PROFITS TAX
PROCEDURE 13 (1921); see also George O. May, Accounting and the Accountant in the
Administration of Income Taxation, 47 COLUM. L. REV. 377, 379-81, 384-85 (1947)
(lauding the work prior to the close of World War I of lawyers and accountants in
administering and improving the tax laws; the article, however, decried the rise of
what was viewed as excessive legalism following the war).
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of the reasons, however, there can be no doubt that problems existed and
that these problems supplied an important impetus for the creation of
various bodies to investigate and correct the abuses of early tax
administration. These bodies included the Excess-Profits Tax Advisers,!34
the Excess-Profits Tax Reviewers,!3 the Advisory Tax Board,!'3¢ the
Committee on Appeals and Review,!3” the Tax Simplification Board,!* the
Senate Select Committee on Investigation of the Bureau of Internal
Revenue,' the Joint Committee on Internal Revenue Taxation,!* and the
United States Board of Tax Appeals.!#!

The purpose of the Board of Tax Appeals, as it ultimately evolved, was a
narrow omne, to assure that in most cases a taxpayer could obtain an
independent review of the assertions of a tax deficiency before the
deficiency would be assessed and collected. But before the legislative
history of the Board is detailed, it is necessary to consider two additional
features of income tax administration extant at the time. The first of these
was the judicial remedy for challenging Bureau action. The inadequacy of

134 See supra notes 121-122 and accompanying text; zzfra notes 203-205 and
accompanying text.

135 See infra notes 202—-212 and accompanying text.

136 See infra notes 213-221 and accompanying text.

137 See infra notes 221-265 and accompanying text.

138 See infra notes 258—259 and accompanying text.

139 See supra notes 128-132 and accompanying text.

140 The Joint Committee, a standing committee of Congress, was created by the
Revenue Act of 1926, ch. 27, § 1203, 44 Stat. 127 (now codified at LR.C. §§ 8001—
23). Its duties were:

(1) To investigate the operation and effects of the Federal system of
internal-revenue taxes;

(2) To investigate the administration of such taxes by the Bureau of
Internal Revenue or any executive department, establishment, or agency
charged with their administration;

(3) To make such other investigations in respect of such system of taxes
as the Joint Committee may deem necessary;

(4) To investigate measures and methods for the simplification of such
taxes, patticularly the income tax;

(5) To publish, from time to time, for public examination and analysis,
proposed measures and methods for the simplification of such taxes and to
make to the Senate and the House of Representatives, not later than
December 31, 1927, a definite report thereon, together with such
recommendations as it may deem advisable; and

(6) To report, from time to time, to the Committee on Finance and the
Committee on Ways and Means and, in its discretion, to the Senate or the
House of Representatives, or both, the results of its investigations, together
with such recommendations as it may deem advisable.

Revenue Act of 1926, ch. 27, § 1203(c), 44 Stat. 127 (now codified at L.R.C. § 8022).

41 Revenue Act of 1924, ch. 234, § 900, 43 Stat. 336.
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these procedures was a key element in providing the need for a body such
as the Board of Tax Appeals. The second feature was the character of the
administrative remedy available to forestall erroneous Bureau action. The
administrative bodies and procedures established within the Bureau in the
World War I and immediate post-war periods were the direct ancestors of
the Board of Tax Appeals.

2. The Judicial Remedy

For those taxpayers who believed themselves aggrieved by erroneous
Bureau action, judicial review was available. Before 1924 such review was
generally restricted to one of two types of refund suits: (1) an action of
mixed legal ancestry against the collector of internal revenue to whom the
disputed tax was paid; and (2) a statutory action under the Tucker Act
against the United States. These proceedings were virtually exclusive, and
only in extraordinary cases could taxpayers obtain judicial review of a tax
determination of the Bureau prior to actual payment of the tax.142

The common law right to sue a tax collector for refund of wrongfully
collected taxes was first recognized by the Supreme Court in 1836, in the
case of Elliott v. Swartwont!®3 The action was maintainable against the
collector personally and was in assumpsit for money had and received.
Because the liability of the collector was considered to be that of an agent
who had wrongfully collected a tax for his principal, the Court held that the
action would only lie if the collection of the tax was protested by the payor
at the time of its payment to the collector.!** Absent such protest, the agent
would not be on notice that his claim to the taxes was questioned and
would not be entitled to withhold the payments from his principal. Of
course, without its consent, the principal was immune from suit as a
sovereign. This immunity extended as well to virtually all suits to restrain
the assessment or collection of a tax.# Thus, refund suits against

142 The claim in abatement did not permit judicial review prior to collection of
the tax. Rather, it permitted the continuation of administrative review of a matter
after the tax was assessed, but before it was collected. See supra notes 108—111 and
accompanying text.

14335 U.S. (10 Pet.) 137; see also Bend v. Hoyt, 38 U.S. (13 Pet.) 263 (1839).

14435 U.S. (10 Pet.) at 156. Although not clearly stated, there was some
suggestion that a protest lodged following payment of the tax to the collector but
prior to its transmission to the Treasury would also be adequate. Id. at 154.

145 Since 1867 this bar has been statutory, Act of March 2, 1867, ch. 169, § 10,
14 Stat. 475 (now codified at LR.C. § 7421(a)), but the statute was apparently
merely a restatement of previously recognized doctrine. See Miller v. Standard Nut
Margarine Co., 284 U.S. 498, 509 (1932); Louisiana v. McAdoo, 234 U.S. 627, 632
(1914); Minnesota v. Hitchcock, 185 U.S. 373, 388 (1902); Belknap v. Schild, 161
U.S. 10, 17 (1896); Boeing Air Transport Inc. v. Fatley, 75 F.2d 765, 768 (D.C. Cir.
1935); Note, 13 N.C. L. REV. 265 (1935).
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collectors generally were the sole judicial recourse of taxpayers prior to the
creation of the Court of Claims in 1855 and the enactment of the Tucker
Actin 1887.

Although not cleatly entitled by law to do so, following the decision in
Elliott v. Swartwont collectors routinely refrained from paying taxes over to
the Treasury when collected under protest.’# It soon developed that these
funds were being unlawfully converted by the collectors for their personal
purposes. In 1839, Congress enacted legislation requiring the payment of
the taxes into the Treasury regardless of the fact that they were collected
under protest but requiring the Secretary of the Treasury to refund taxes
paid under protest when such taxes were shown to be excessive.'¥” As a
result of this legislation, the Supreme Court in Cary v. Curtis'*® held that if a
collector was not free to retain protested taxes, he could not be personally
accountable in assumpsit. The basis of the action was a promise implied in
law to repay sums wrongfully taken. Because the new legislation made it
illegal for collectors to pay the tax to anyone but the Government, no
promise could be implied to the taxpayer. “[T]he law ... never implies a
promise to do an act contrary to duty or contrary to law.”'¥ After the
decision in Cary ». Curtis, there was a short period of time in which a serious
question existed as to whether any judicial remedy was recognized for the
review of the legitimacy of tax collections. The Court in Cary v. Curtis
expressly refused to rule on this question.'® Although the subject has been
treated in dicta, the Supreme Court has never had to face the question of
whether Congtess could, consistently with due process, withdraw all judicial
review over tax matters. The dicta has not been altogether consistent, so it
is not clear how the question would be resolved.!>® Happily, however, 36

146 See Cary v. Curtis, 44 U.S. (3 How.) 2306, 240, 261-62 (1845).

147 Act of March 3, 1839, ch. 82, § 2, 5 Stat. 348.

148 44 U.S. (3 How.) 236 (1845).

49 Id. at 251.

150 “The legitimate inquiry before this court is not whether all right of action
has been taken away from the party, and the court responds to no such inquiry.”
Id. at 250.

151 Compare Graham & Foster v. Goodcell, 282 U.S. 409, 430 (1931) (indicating
that some form of judicial remedy for illegal tax exactions must be afforded) with
Anniston Mfg. Co. v. Davis, 301 U.S. 337, 341—43 (1937); Bull v. United States, 295
U.S. 247, 259 (1935); Kentucky R.R. Tax Cases, 115 U.S. 321, 331 (1885); McMillen
v. Anderson, 95 U.S. 37, 41 (1877) (each indicating that no constitutional right to
judicial review exists). In a broader article examining the constitutional status of the
Tax Court against the separation-of-powers aspect of article III of the Constitution,
Professor Deborah Geier has characterized the Tax Court’s small tax case
procedures contained in § 7463 as presenting “the most troubling aspect of the Tax
Court’s current jurisdiction in article III terms” because those procedures
necessitate a pre-trial waiver of any appellate review, much less appellate review
before an article III tribunal. See Deborah A. Geler, The Tax Court, Article 111, and
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days after Cary v. Curtis was decided, Congress in effect overruled it by
passing legislation providing that nothing in the 1839 legislation should be
construed to eliminate the right to sue collectors for customs duties paid
under protest.!32 The legislation also provided that to preserve the action,
the taxpayer’s written protest setting forth his objections had to accompany
ot precede the disputed tax payment. In 1924, the requirement of protest at
the time of payment as a condition of maintaining suit for refund was
eliminated. Thenceforth suit could be commenced after a claim for refund
was denied or after six months from the filing of the claim, whichever came
earlier.’ The claim itself could generally be filed up to four years after
payment of the disputed tax.!54

As might be expected, the eatly cases dealing with refund actions against
collectors all involved customs duties. The first case involving internal
taxes was City of Philadelphia v. Collector,'>> an 1866 decision in which the city
contested a tax imposed upon illuminating gas. The Court held that, as
with the case of customs duties, actions in assumpsit would lie against a
collector of internal revenue taxes for wrongfully collected amounts. The
principal difficulty encountered by the Court in reaching this conclusion
was that as with customs collections, collectors of internal revenue were
required to pay their tax collections to the Treasury regardless of any
protest as to the legality of the collections.’® The collector argued that this
provision required reasoning similar to Cary v. Curtis because, unlike the
case with customs, there was no explicit statutory provision recognizing
assumpsit actions in the case of internal taxes. The Court, however,
rejected this argument on the ground that other statutory provisions dealing
with removal of tax proceedings from state to federal courts'>” and directing
the Commissioner to pay judgments against collectors!'s® indicated
congressional recognition that the assumpsit action should be recognized.

Until the corrective legislation following Cary v. Curtis, there was no
statutory provision bearing on refund suits against the collector. For this
reason the action could be said to have arisen under common law. In fact,
this was clearly the position of the Supreme Court.!® As time passed,
however, the nature of the refund action became murky. Some courts held
that the action was a statutory form of remedy against the United States

the Proposal Adpanced by the Federal Courts Study Committee: A Study in Applied
Constitutional Theory, 76 CORNELL L. REV. 985, 1032 (1991).

152 Act of Feb. 26, 1845, ch. 22, 5 Stat. 727.

155 Revenue Act of 1924, ch. 234, § 1014, 43 Stat. 343.

154 1d. § 1012, 43 Stat. 342.

155 72 U.S. (5 Wall.) 720.

156 Act of March 3, 1863, ch. 74, § 18, 12 Stat. 725.

157 Act of March 2, 1833, ch. 57, § 3, 4 Stat. 633.

158 Act of June 30, 1864, ch. 173, § 44, 13 Stat. 239; Act of March 4, 1863, ch.
74, § 31, 12 Stat. 729.

159 Cary v. Curtis, 44 U.S. (3 How.) 2306, 239-40 (1845).
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with the collector the nominal defendant,!¢* and others have taken the view
that it remained a common law action against the collector personally.'6!
Unfortunately, the nature of the refund action was not a purely
academic problem, and several questions arose that turned on this difficult
issue. The issues that arose included: whether a decision in a refund action
against a collector would be res judicata in a subsequent action against the
United States;!9? whether a suit could be maintained against the collector
holding office when the action was commenced, when the collector who
had actually collected the tax had left office or died;!3 and whether interest
could be recovered against a collector in a refund action although a
sovereign, absent consent, is generally not liable therefor.!s* The answers

160 Flora v. United States, 362 U.S. 145, 151-58 (1960); George Moore Ice
Cream Co. v. Rose, 289 U.S. 373, 383 (1933); Wickwire v. Reinecke, 275 U.S. 101,
105-06 (1927); Arnson v. Murphy, 109 U.S. 238, 243 (1883); Collector v. Hubbard,
79 U.S. (12 Wall.) 1, 14, 16 (1870); Curtis’s Adm’x v. Fiedler, 67 U.S. (2 Black) 461,
479 (1862); William T. Plumb, Jr., Refund Suits Against Collectors of Internal Revenue, 60
HARV. L. REV. 685, 688-91 (1947) [hereinafter cited as Plumb].

161 See Smietanka v. Indiana Steel Co., 257 U.S. 1, 4 (1921); Sage v. United
States, 250 U.S. 33, 36-38 (1919); Patton v. Brady, Ex’x, 184 U.S. 608, 614, 15
(1902); Erskine v. Van Arsdale, 82 U.S. (15 Wall.) 75, 77 (1872); M. Carr Ferguson,
Jurisdictional Problems in Federal Tax Controversies, 48 IOWA L. REV. 312, 328-29 (1963)
[hereinafter cited as Ferguson].

162 Before 1942, the rule had developed that res judicata and collateral estoppel
could not be invoked in a refund action against the United States with respect to a
prior judgment in a suit against a collector. Thus a taxpayer who had lost a suit
against a collector was not barred from suing the United States on the same issue
for the same or different tax years. United States v. Nunnally Inv. Co., 316 U.S.
258 (1942); Bankers Pocohantas Coal Co. v. Burnet, 287 U.S. 308 (1932); Sage v.
United States, 250 U.S. 33 (1919). On the other hand, a judgment in a suit against
the United States or the Commissioner was a bar to a later action against a
collector. Tait v. Western Md. Ry., 289 U.S. 620, 62627 (1933). In 1942, the
Internal Revenue Code of 1939 was amended to apply estoppel when the refund
action against the collector occurred first. Revenue Act of 1942, ch. 619, § 503, 56
Stat. 956 (now codified at LR.C. § 7422(c)).

163 Smietanka v. Indiana Steel Co., 257 U.S. 1 (1921) (suit must be maintained
against collector who was in office when tax was collected, even if at the time suit
was commenced he had left office); Patton v. Brady, Ex’x, 184 U.S. 608, 615 (1902)
(if collector dies while suit is pending, action may be revived against his estate);
Smith v. Hoey, 153 F.2d 846 (2d Cir. 1946) (collector died, suit commenced against
his executrix); Swenson v. Thomas, 68 F. Supp. 390 (N.D. Tex. 1946). These
rulings were predicated on the suit being personal against the collector. Contra,
Flora v. United States, 362 U.S. 145, 151-52 (1960).

164 Frskine v. Van Arsdale, 82 U.S. (15 Wall.) 75, 77 (1872) (interest permitted
on refund from collector from time of payment to time of judgment); Mellon v.
United States, 36 F.2d 609, 610 (D.C. Cir. 1929) (in absence of statute, no interest
on refund after issuance of certificate requiring United States to pay judgment
against collector; United States then became liable for refund but, in absence of
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given to these questions were never wholly satisfactory.1%> As a result, the
refund action against a collector was beset by procedural uncertainties and
criticism.'%¢ In 19606, it was discontinued by act of Congress.'¢”

Refund suits directly against the United States first became available in
1855 with the creation of the Court of Claims.!8 However, until 1860, the
decisions of the Court of Claims were advisory and required approval by
Congress.1® With the enactment of the Tucker Act in 1887,'7 refund suits
against the United States were permitted in either the Court of Claims or
the district courts.!” The essential features of suit in the Court of Claims
have remained essentially unchanged since 1866. No jury trial is available,
and no monetary limitation is imposed as a condition of jurisdiction. Until
1982, an appeal from a Court of Claims decision lay only with the Supreme
Court. Currently, an appeal from the Court of Federal Claims lies with the
Court of Appeals for the Federal Circuit.!72

waiver of sovereign immunity, was not liable for interest). Statutory provisions
enacted between 1921 and 1928 secured to taxpayers the right to interest on
refunds from the time the overpayment was made to 30 days prior to refund,
without regard to whether the refund was recovered in a refund action against a
collector or against the United States. Revenue Act of 1921, ch. 136, § 1324, 42
Stat. 316; Revenue Act of 1920, ch. 27, § 1117, 44 Stat. 119; Revenue Act of 1928,
ch. 852, § 615(a), 45 Stat. 877. Until this legislation was enacted interest was not
recoverable in a refund suit under the Tucker Act against the United States. The
basis for permitting the recovery of interest against collectors was that the action
was personal.

165 See Ferguson, supra note 161, at 327-31; Plumb, s#pra note 160, at 685.

166 See Plumb, supra note 160.

167 Act of November 2, 1966, Pub. L. No. 89-713, § 3(a), 80 Stat. 1108.

168 Act of February 24, 1855, ch. 122, 10 Stat. 612.

169 In 1863, Congress attempted to grant the power to render final decision to
the Court of Claims and permit appeals to the Supreme Court therefrom. Act of
March 3, 1863, ch. 92, 12 Stat. 765. In 1865, the Supreme Court in Gordon v.
United States, 69 U.S. (2 Wall.) 561 (1865), concluded the legislation was deficient
because judgments of the Court would be paid only upon further action by the
Secretary of the Treasury and Congress. Act of March 3, 1863, ch. 92, § 14, 12
Stat. 768. Accordingly, the Court refused to review decisions of the Court of
Claims. In 18606, the offensive provisions were removed. Act of March 17, 1866,
ch. 19, 14 Stat. 9. See Williams v. United States, 289 U.S. 553, 561-64 (1933).

170 Act of March 3, 1887, ch. 359, 24 Stat. 505 (now codified at 28 U.S.C.
§§ 1346, 1491).

171 Suits up to $1,000 were to be brought in district court, and suits of more
than $1,000 but not more than $10,000 in circuit court. Act of March 3, 1887, ch.
359, § 2, 24 Stat. 505.

172 The Federal Courts Improvement Act of 1982 replaced the Court of Claims
with the U.S. Court of Claims (renamed the U.S. Court of Federal Claims in 1992),
and established the U.S. Court of Appeals for the Federal Circuit. The Court of
Appeals for the Federal Circuit was given jurisdiction to hear appeals from Federal
district courts in matters of copyright, patent, and trademarks. Additionally, the
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On the other hand, refund actions against the United States in district
court have undergone significant modifications. Unlike the situation with
respect to refund actions against collectors, jury trial was not initially
available in district court suits against the United States and there could be
no allowance of costs to the taxpayer. In 1954, jury trial was authorized;!'”
in 1966, costs in favor of the taxpayer were permitted.’” Additionally, the
subject matter jurisdiction of the district courts has changed. Originally,
these actions could only be brought if the amount in controversy did not
exceed $10,000,'7> but in 1921 jurisdiction was expanded to permit suits
against the United States, regardless of the amount at issue, if the collector
had died before action was commenced.!’¢ Apparently this amendment was
based on uncertainty over the question of whether a suit against a deceased
collector could be commenced against his estate.!”7 In 1925 the statute was
further liberalized to remove any dollar limitation if the collector was out of
office at the time the suit was commenced.!” These amendments obviated
the venue difficulties of a taxpayer living in, say, Minnesota who wished to
sue in district court for the recovery of more than $10,000, when, by the
time suit was commenced, the collector of the disputed tax had retired to
Florida. Suit could be brought under the Tucker Act and venue based upon
the residence of the taxpayer.!'” Finally, in 1954, all dollar restrictions in
district court actions were lifted.!80

The diversity of judicial remedies for excessive tax collections, each of
which had its own peculiarities, was sometimes the source of difficulties for
taxpayers. Most troublesome were suits against collectors, because the
action had to be maintained against the particular collector to whom the

Court of Appeals for the Federal Circuit was designated as the primary court of
appeals for the territorial courts and the reconstituted Court of Claims. See Federal
Courts Improvement Act of 1982, Pub. L. No. 97-164, §§ 105(a), 122—133, 96 Stat.
25, 36—41 (1982) (amending 28 U.S.C. §§ 171-173, 1291, 1292, 1295, 1491-1507).

173 Act of July 30, 1954, ch. 648, § 1, 68 Stat. 589 (now codified at 28 U.S.C.
§ 2402).

174 Act of July 18, 1966, Pub. L. No. 89-507, 80 Stat. 308 (now codified at 28
US.C. § 2412).

175 Act of March 3, 1887, ch. 359, § 2, 24 Stat. 505.

176 Revenue Act of 1921, ch. 136, § 1310, 42 Stat. 310.

77"HR. REP. NO. 67-486, at 57 (1921); 61 CONG. REC. 7506-07 (1921)
(remarks of Senator Jones). In Flora v. United States, 362 U.S. 145, 151-52 (1960),
the Court assumed that such an action could not be commenced. At least one
commentator has taken a different view of the matter. Plumb, s#pra note 160, at
692.

178 Act of February 24, 1925, ch. 309, 43 Stat. 972.

179 Act of March 3, 1887, ch. 359, § 5, 24 Stat. 506 (now codified at 28 U.S.C.
§ 1402(a)).

180 Act of July 30, 1954, ch. 648, § 1, 68 Stat. 589 (now codified at 28 U.S.C.
§ 1346(a)(1)).
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disputed tax was paid. An error in selecting the proper defendant could
result in dismissal of the action at a time when the statute of limitations
barred commencement of another action.!®! Nevertheless it is probably
true that the introduction of a new tax tribunal, the Board of Tax Appeals,
would not have been considered necessary had the existing judicial
remedies not shared two common drawbacks. First, neither permitted suit
to enjoin or restrain the assessment or collection of tax.!82 Second, each
required full payment of the tax as a condition of maintaining suit.!s3
Throughout the entire history of tax litigation, these limitations on the
jurisdiction of the district courts and the Court of Federal Claims have
remained generally constant.

A limited exception, “narrow but ill defined”!84 on the bar to restraining
tax collections has been recognized, but only in those exceptional cases in
which it appears that there is no basis in law for the assessment and
collection of the tax would result in irreparable injury to the taxpayer.!85
Even rarer have been those suits in which the taxpayer has been permitted
to seek refund of a tax when less than the full tax assessed has been paid.!86
Although it has been suggested that an exception based on similar grounds
to those which permit restraining assessment or collection should be
recognized in refund suits,!'8” the most definitive pronouncement of the
Supreme Court on the issue indicates a flat bar on refund suits unless the

181 See Wolinsky v. United States, 271 F.2d 865 (2d Cir. 1959); Buhl v.
Menninger, 251 F.2d 659 (6th Cir. 1958); Hammond-Knowlton v. United States,
121 F.2d 192 (2d Cir. 1941).

182 See supra note 145.

183 §ee Flora v. United States, 362 U.S. 145 (1960).

184 Ferguson, supra note 161, at 324.

185 Miller v. Standard Nut Margarine Co., 284 U.S. 498 (1932), is the leading
authority in this area, and the doctrine has been applied in a score of other cases.
The constitutionality of the 1894 income tax act was tested in equitable
proceedings, but the relief requested was not an injunction against the collection of
the tax, but rather an injunction of the corporate taxpayer, of which the petitioner
was a shareholder, barring it from paying an unconstitutional tax. Pollock v.
Farmers’ Loan & Trust Co., 157 U.S. 429, 553—54, rehearing, 158 U.S. 601 (1895).

More recently, Congress has confirmed that taxpayers may seek to enjoin the
assessment and collection of a tax that serves as the subject of a notice of
deficiency during the period in which the taxpayer may petition the Tax Court for a
redetermination of the deficiency. See ILR.C. § 6213(a). If the taxpayer has
petitioned the Tax Court for a redetermination of the subject tax, the Tax Court
possesses concurrent jurisdiction with the Federal district courts to issue an
injunction. For a discussion of Tax Court’s jurisdiction in this context, see Part
VLA.3.

186 See Flora v. United States, 362 U.S. 145, 170-75 (1960).

187 Ferguson, supra note 161, at 336.
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entire tax has been paid.!®® The general denial of access to the federal
courts absent full payment of the disputed tax has been continued in the
Declaratory Judgment Act. When it was pointed out that as originally
enacted in 1934,'% declaratory judgments were available in tax matters,!”
Congress promptly amended the Act to exclude controversies “with respect
to Federal taxes.”1”! Except as subsequently superseded by statute,!? this
bar has been applied without exception.'??

Apparently this scheme of judicial review worked well enough for the
first century and a quarter of the Republic. This is not remarkable when it
is considered that, prior to World War I, federal taxes were generally neither
high nor complicated. The War Revenue Act of 1917 and succeeding acts
effected drastic changes in the level of taxation, the degree of complexity of
tax laws and the number of individuals and businesses covered. When
combined with the administrative difficulties being encountered by the
Bureau of Internal Revenue, these acts created an entirely different
situation.'* The scope of the problem was suggested by the increase in the
number of refund suits being brought in district court. As of June 30, 1917,
there were 472 district court civil tax cases pending that involved the United
States.!”> By June 30, 1924, this number had more than tripled to 1,507.1%

188 Flora v. United States, 362 U.S. 145 (1960). For a critique of the full-
payment rule of Flora, see Steve R. Johnson, Reforming Federal Tax Litigation: An
Agenda, 41 FLA. ST. L. REV. 205, 267-71 (2013).

18 Federal Declaratory Judgment Act of 1934, ch. 512, 48 Stat. 955, as amended,
28 U.S.C. §§ 2201-02.

190 Frank J. Wideman, Application of the Declaratory Judgment Act to Tax Suits, 13
TAXES 539 (1935).

91 Revenue Act of 1935, ch. 829, § 405, 49 Stat. 1027.

192 Congress has more recently permitted taxpayers to seek declaratory
judgments on discrete issues of federal taxation. See, e.g, LR.C. § 6234 (Tax Court
jurisdiction to issue declaratory judgment concerning adjustment of losses on an
oversheltered partnership tax return); LR.C. § 7428 (Tax Court jurisdiction to issue
a declaratory judgment regarding the classification or status of any organization
formed under §§ 501(c)(3), 170(c)(2), 509(a), 4942(j)(3), or 521(b)); LR.C. § 7476
(Tax Court jurisdiction to determine initial or continuing qualification of retirement
plan under §§ 401 or 403); L.R.C. § 7477 (Tax Court jurisdiction to issue declaratory
judgment concerning the value of taxable gift); LR.C. § 7478 (Tax Court
jurisdiction to determine whether interest on prospective government bonds will be
entitled to the § 103(a) exclusion from gross income); IL.R.C. § 7479 (Tax Court
jurisdiction to determine whether an estate qualifies for deferred payment of estate
tax pursuant to § 61606). The Tax Court’s expanded declaratory judgment
jurisdiction is examined in Part VIL.A.

193 See Ferguson, supra note 161, at 325.

194 §ee CHARLES D. HAMEL, PRACTICE AND EVIDENCE BEFORE THE U.S.
BOARD OF TAX APPEALS 4-5 (1938); Tutner, supra note 2, at 32.

195 1918 ATT’Y GEN. ANN. REP.
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Although no figures are available, it is reasonable to assume that a similar
increase occurred in refund actions against collectors. The Attorney
General commented on burgeoning tax litigation in his 1924 report.

There has...been a marked increase in the number of [tax]
cases . . . handled in the courts. A great many cases which arose out
of the business prosperity of the war era have furnished and are still
furnishing quite a volume of tax litigation. These cases involve not
only large sums of money but extremely important principles. Their
decision is making for a greater certainty in the administration of the
various revenue acts which is highly desirable not only from the
standpoint of the taxpayer but as an aid to efficient administration of

the law.197

Despite the general satisfaction expressed by the Attorney General with
respect to the situation, the increasing litigiousness of taxpayers resulted
from changed circumstances that demanded provision for a remedy not
theretofore available—independent review of tax determinations without

the requirement of payment.

As will be seen in succeeding pages, the

Bureau had for several years struggled with the problem of providing full
and impartial pre-assessment review. Whether such review was either full
or impartial was a matter of some question, but there could be no question
that it was not independent.

1961925 ATT’Y GEN. ANN. REP. Listed below are the number of civil tax cases
involving the United States pending at the close of fiscal years 1912-32. (Source
1913-1933 ATT'Y GEN. ANN. REPS.)

Year
1912
1913
1914
1915
1916
1917
1918
1919
1920
1921
1922

197 1924 ATT’Y GEN. ANN. REP. 82.

No. of Cases
633
604
631
590
495
472
560
705
795
1,238
1,777

Year
1923
1924
1925
1926
1927
1928
1929
1930
1931
1932

No. of Cases
1,185
1,507
1,751
1,872
2,144
3,136
3,303
3,468
3,056
2,787
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3. Pre-Assessment Review Within the Bureau

Until 1921, the law permitted the Bureau to summarily assess and collect
whatever amount of tax it deemed proper.!”  Neither notice nor
opportunity for hearing was required by the statute prior to assessment.
Thus, taxpayers who felt aggrieved by Bureau action could have been
restricted to obtaining redress solely by way of a refund suit.

However, it would have been shortsighted to administer the tax law in
this manner. The income and profits taxes, which raised the bulk of the
revenue necessary for the war effort, were not designed to be coercively
extracted. The initiative was with the taxpayer to make out his return and
remit the tax. Without his active cooperation, the system would have been
wholly inoperable. A citizenry that perceived the tax collection system as
arbitrary could hardly be expected to cooperate.

The Bureau was obviously concerned with its public image and
endeavored to foster a positive attitude towards tax administration. One
step along these lines was the formulation of the claim in abatement, which
permitted a taxpayer to obtain a full administrative review of an assessment
without the necessity of paying the disputed tax.!”  Another action
designed to bolster public confidence in the system was the enlisting of
distinguished private citizens to participate in the drafting of rules and
regulations under the new laws.2% Finally, and perhaps most importantly,
the Bureau and Congress embarked on a program which stemmed from
carly recognition of a need for a procedure to afford taxpayers pre-
assessment administrative review on disputed matters before a sophisticated
group of experts. The need for such review was widely perceived. Income
and profits taxes had become of great personal importance to many
taxpayers. The Bureau, as a result of its spectacular growth, had lost some
of its ecarlier efficiency, and it was generally felt that inexperienced
government auditors were making numerous errors, most of them in favor
of the Bureau. These errors frequently resulted in erroneous summary
assessments that had disastrous consequences for taxpayers.?0! There
resulted a succession of reviewing bodies that was ultimately to culminate in
establishment of the Board of Tax Appeals.

Because the excess profits tax, first imposed in 1917,202 was probably the
most complex and troublesome of the new measures, it is not surprising
that the first such body was charged with resolving the knotty problems it

198 See supra note 104 and accompanying text.

199 See supra notes 108—111 and accompanying text.

200 See supra notes 121-122 and accompanying text; zfra notes 203—205 and
accompanying text.

201 See Albert 1. Hopkins, The United States Board of Tax Appeals, 12 AB.A. J.
466, 466—67 (19206) [hereinafter cited as Hopkins].

202 Act of March 3, 1917, ch. 159, § 201, 39 Stat. 1000.
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raised. The Excess Profits Tax Reviewers, established in 1918, was largely
dominated by the same men who had comprised the Excess Profits Tax
Advisers? a  group of distinguished lawyers, accountants, and
businessmen, appointed by the Secretary of the Treasury to assist the
Commissioner in drafting excess profits tax regulations. The chairman of
the Advisers was Dr. T. S. Adams. Other notable members were Arthur A.
Ballantine, who was later to become the Solicitor of the Internal Revenue
Service and Under Secretary of the Treasury, and J. E. Sterrett, a noted
accountant and later a member of the Tax Simplification Board.2* The
Commissioner appeared well satisfied with the technique of public
participation in tax administration.

The appointment of the excess-profits tax advisers had the
immediate effect of inspiring confidence in the purpose of the
Department to administer the law with due regard for established
business practices and with proper consideration of the effect the
large rates of tax would have upon business activities. The tide of
general criticism that had arisen against the law was stemmed, and
the Bureau began to receive innumerable expressions of confidence
and offers of cooperation and assistance from accountants, lawyers,
bankers, and business men [sic] throughout the country.205

The Excess Profits Tax Reviewers, successors to the Advisers, were
principally concerned with giving expeditious review to two types of
cases.2¢ The first of these were cases arising under section 209 of the
Revenue Act of 1917, which provided a separate formulation of excess
profits tax liability in the case of a business that had “no invested capital or
not more than a nominal capital.”?”7 Obviously, the proper application of
this statute to a particular taxpayer could be quite difficult, but because of
the importance of the question in the computation of tax liability, the
Commissioner felt it should be resolved in any case in which it was raised
before any assessment was made.208

The second type of case concerning the Excess Profits Tax Reviewers
was even more difficult. Section 210 of the Revenue Act of 191720
authorized the Secretary of the Treasury to estimate a taxpayer’s invested
capital, when such capital could not otherwise satisfactorily be computed,

2031918 COMM’R OF INT. REV. REP. 13.
204 George O. May, Accounting and the Accountant in the Administration of Income
Taxation, 47 COLUM. L. REV. 377, 380-81 (1947).
2051918 COMM’R OF INT. REV. REP. 9
2061918 COMM’R OF INT. REV. REP. 12-13
7 Ch. 63, 40 Stat. 307.
81918 COMM’R OF INT. REV. REP. 12.
29 Ch. 63, 40 Stat. 307.

2

2
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on the basis of invested capital employed by other taxpayers “in a like or
similar trade or business.” As with the section 209 cases, the Commissioner
felt this to be a question of such basic importance that it had to be resolved
before any assessment could be made.

The Excess Profits Tax Reviewers held formal “hearings” in a “large
number” of these cases at which taxpayers were permitted to present their
views.210  Presumably, the Commissioner acted in accordance with the
Reviewers recommendations.

The Commissioner never intended that the Reviewers would be a
permanent body. Rather, its purpose was to serve as a vehicle for providing
experience in these matters to the Bureau personnel assigned to work with
the Reviewers, with such personnel to be absorbed into other
administrative units within the Bureau organization.?!' The Excess Profits
Tax Reviewers apparently ceased functioning as a separate unit in 1919,212
but it was replaced by a group with broader jurisdiction, the Advisory Tax
Board.

Section 1301(d) of the Revenue Act of 1918213 provided for the creation
of the Board, composed of no more than six members appointed by the
Commissioner with the approval of the Secretary of the Treasury.
Membership was largely drawn from the Reviewers and included Dir.
Adams, Mr. Sterrett, Fred T. Field, a distinguished Boston lawyer later to
serve as Chief Justice of the Supreme Judicial Court of Massachusetts,
Stuart W. Cramer, a businessman and engineer, and Luther F. Speer,
formerly Deputy Commissioner of Internal Revenue.?'4

The jurisdiction and function of the Advisory Tax Board was described
by statute as follows:

The Commissioner may, and on the request of any taxpayer directly
interested shall, submit to the Board any question relating to the
interpretation or administration of the income, war-profits or excess-
profits tax laws, and the Board shall report its findings and
recommendations to the Commissioner.2!>

The Advisory Tax Board had a more formalized procedure than its
predecessors.216 In order for a taxpayer to bring an appeal to the Board, he
must first have received a determination of the Income Tax Unit. The

210 1918 COMM’R OF INT. REV. REP. 13.

21 p4

2121919 COMM’R OF INT. REV. REP. 12-13.

213 Ch. 18, 40 Stat. 1141.

214 1919 COMM’R OF INT. REV. REP. 14.

215 Revenue Act of 1918, ch. 18, § 1301(d)(2), 40 Stat. 1141.

216 The rules of procedure before the Board were set forth in Treas. Reg. 45,
Arts. 1701-02.
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request for Board review was required to be made within 30 days of
notification to the taxpayer of the decision of the Income Tax Unit.
Evidence could not be adduced before the Board that had not been
brought to the attention of the Income Tax Unit. Although Board
consideration of a question did not take the form of a judicial proceeding,
taxpayers were permitted, in the discretion of the Board, to orally argue
their cases.

The Board was given a statutory life of two years, but the Commissioner
was authorized to dissolve it earlier with the approval of the Secretary. The
Commissioner exercised this authority on October 1, 1919, some six
months after the Board was organized.?’” In the words of the
Commissioner, it had become “necessary for the members of the Board to
return to their own personal affairs, from which they had only temporarily
separated themselves.”2!8 Publicly, the Commissioner praised the Board:

The members of the Board have rendered, through a period of heavy
administrative pressure and strain, assistance of great value. Their
constant endeavor has been to assist in the upbuilding within the
Bureau of regular units designed to render permanently the special
service which they have provided in a period of emergency.?!?

Howevert, in view of the sudden termination of the Advisory Tax Board,
it would seem that the Commissioner regarded the body with somewhat
less affection than he professed. This may well have been due to its quasi-
independent nature. Its successor, the Committee on Appeals and Review,
was purely a Bureau creation and was fully staffed by Bureau personnel.

Due to its brief tenure, the Board did not have an important quantitative
impact on the adjudication of tax controversies. It heard only 54 cases
brought before it by taxpayer request. Additionally, it considered 75
questions submitted by the Commissioner and examined 112 legal opinions
of the Solicitor of Internal Revenue, the latter being an officer of the Justice
Department who acted as legal adviser to the Commissioner.?20

Nevertheless, the Advisory Tax Board did play a significant role in the
development of the adjudication of tax controversies. It was the first body
of statutory origin to have as its principal function the review of
determinations made by the regular Bureau organization. It was staffed by

217 'The Revenue Act of 1918 was not enacted until February 24, 1919, and the
Board was organized on March 13, 1919. Brewster, s#pra note 119, at 325-26.

218 1919 COMM’R OF INT. REV. REP. 13-14.

219 Id. at 13.

220 Id. The office of Solicitor of Internal Revenue was abolished by the
Revenue Act of 1926. Revenue Act of 1926, ch. 27, § 1201(a), 44 Stat. 126. The
duties of that office were thereafter reposed in the Treasury Department in a newly
created office, General Counsel for the Bureau of Internal Revenue.
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persons of considerable expertise and assured the opportunity for a hearing
to any taxpayer meeting the requirements of its procedural rules.

Simultaneously with the discontinuance of the Advisory Tax Board, the
Commissioner created the Committee on Appeals and Review to carry on
the work of the Board.??! During the entire period of its existence, the
Committee on Appeals and Review was a part of the Bureau of Internal
Revenue. Although it was separate from the Income Tax Unit, which had
general charge of administering the income and profit taxes, it was staffed
by former members of the Unit who were either lawyers, accountants, or
engineers.??2 The Committee was directly responsible to the Commissioner
and could act only in an advisory capacity. Thus, the Commissioner was
theoretically free to disregard Committee recommendations.??3

Although a matter was usually considered by a single member initially,
the Committee functioned as a collegial body, and before any
recommendation was made to the Commissioner, several members of the
Committee would meet to approve the recommendation.??* In the eatly
years, the full Committee would meet to approve each recommendation of
a member.2? Tater, when the number of members increased and the
Committee was divided into subcommittees, each subcommittee would
meet to approve recommendations of subcommittee members; thereupon
the recommendation would be forwarded to the chairman of the full
committee for his review.22¢ These procedures were an important feature
of Committee operations and were apparently felt to be necessary to assure
uniformity in Committee recommendations. They were later to be carried
forward by the Board of Tax Appeals.??”

Aside from its creation, the most important single event in the life of the
Committee was the enactment of section 250(d) of the Revenue Act of
1921.228  As previously described, Congress had become dissatisfied with
the power of the Bureau to summarily assess additional taxes without giving
the taxpayer either notice of, or the opportunity for a hearing with respect
to, the assessment.?? Once notice of the assessment was given to the
taxpayer he was required to either promptly pay the tax or file a claim in

2211920 COMM’R OF INT. REV. REP. 14-15.

222 Brewster, supra note 119, at 327.

225 But see infra notes 249-253 and accompanying text.

224 A. E. Graupner, The Operation of the Board of Tax Appeals, 3 NAT'L INC. TAX
MAG. 295 (1925) [hereinafter cited as Graupner]; Clarence A. Miller, The United
States Board of Tax Appeals: Its [urisdiction and Practice, 11 AB.A. J. 169 (1925)
[hereinafter cited as Miller].

225 1922 COMM’R OF INT. REV. REP. 15.

226 Brewster, supra note 119, at 330.

227 See Part 11

228 Ch. 130, 42 Stat. 265.

229 See supra notes 104—114 and accompanying text.
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abatement secured by a bond. Section 250(d) of the 1921 Act radically
revised this procedure by providing:

If upon examination of a return made under the Revenue Act of
1916, the Revenue Act of 1917, the Revenue Act of 1918, or this
Act, a tax or a deficiency in tax is discovered, the taxpayer shall be
notified thereof and given a period of not less than thirty days after
such notice is sent by registered mail in which to file an appeal and
show cause or reason why the tax or deficiency should not be paid.
Opportunity for hearing shall be granted and a final decision thereon
shall be made as quickly as practicable. Any tax or deficiency in tax
then determined to be due shall be assessed and paid, together with
the penalty and interest, if any, applicable thereto, within ten days
after notice and demand by the collector as hereinafter provided, and
in such cases no claim in abatement of the amount so assessed shall
be entertained: Provided, that in cases where the Commissioner
believes that the collection of the amount due will be jeopardized by
such delay he may make the assessment without giving such notice
or awaiting the conclusion of such hearing.

The Committee was the body chosen to afford the review required by
the 1921 Act, and its workload changed dramatically. In fiscal year 1922,
the Committee received 1,148 appeals from taxpayers.?0 This was an
increase from 971 and 434 appeals received in the two preceding years.?!
In 1923, 3,889 appeals were received,? and in 1924 there was a further
increase to 4,879.233

As a result of these events, several important changes were made in the
Committee. Of major importance was the increase in the size of the
Committee. For its first two years of existence it was composed of five
members.23* In 1922 its membership was increased to ten, and in 1923
there was a further increase to 20.2> During the latter part of its operation
the Committee was divided into six subcommittees of three members each,
comprised of a lawyer, an accountant, and an engineer.?3

There were other important changes in the operation of the Committee.
Throughout its existence the Committee had two functions that had carried
over from the Advisory Tax Board: (1) to hear appeals initiated by
taxpayers; and (2) to serve in an advisory capacity to the Commissioner with

2301922 COMM’R OF INT. REV. REP. 15.

231 1921 COMM’R OF INT. REV. REP. 15; 1920 COMM’R OF INT. REV. REP. 15.
232 1923 COMM’R OF INT. REV. REP. 8.

233 1924 COMM’R OF INT. REV. REP. 10.

2341920 COMM’R OF INT. REV. REP. 15; 1921 COMM’R OF INT. REV. REP. 14.
2351922 COMM’R OF INT. REV. REP. 15; 1923 COMM’R OF INT. REV. REP. 9.
236 Brewster, supra note 119, at 327.
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respect to the preparation of Treasury decisions, regulations, and rulings.
In its early years, the Committee’s non-appeal function was significant; it
reviewed many administrative rulings for the Commissioner and
additionally served in an advisory capacity to other Bureau personnel. A
significant amount of its time was taken up by consideration of questions
arising during the pendency of audits by the Income Tax Unit. After
enactment of the Revenue Act of 1921, however, the overwhelming portion
of the Committee’s work soon became the consideration of section 250(d)
cases.?’ The duties of the Committee became “more closely confined
to . . . [those| of a purely appellate body.”?*® The increasing workload was
also reflected in an increase in the number of smaller cases brought before
the Committee. This increase led to the creation in 1923 of the Special
Committee on Appeals and Review, which only considered cases involving
deficiencies of less than $2,500.2° This Special Committee, consisting of
only four members, disposed of 3,058 cases in its first and only year of
operation.?®  Another form of specialization had started in the previous
year with the establishment of the Committee on Review and Appeals,
which reviewed estate tax cases.2*!

Until 1923, hearings before the Committee could be held only in
Washington, D.C. The increased number of section 250(d) cases, and
especially the presence of a large number of cases involving relatively small
deficiencies, induced the Committee to dispatch subcommittees to hear
cases involving taxpayers located west of the Mississippi. In 1923 and 1924,
these subcommittees heard more than 500 cases in Kansas City, Los
Angeles, Portland, St. Paul, and San Francisco.*? As with the practice of
collegially deciding cases, this circuit riding aspect of the Committee was to
be carried forward as an important and distinctive characteristic of the
Board of Tax Appeals.2+3

In its later years, the Commissioner referred to the Committee as a
“quasi-judicial body of appellate jurisdiction.”?** Emphasis must be placed
on the word “appellate” because unlike the Board of Tax Appeals, the
Committee was not a fact finder. The taxpayer generally was permitted to
introduce evidence to the Committee only in affidavit or documentary form
and could not adduce evidence that had not been considered by the Income

27 Compare 1922 COMM’R OF INT. REV. REP. 15, with 1923 COMM’R OF INT.
REV. REP. 8-9.

238 1923 COMM’R OF INT. REV. REP. 8; See also A RM. 219, T11-1 CUM. BULL.
319(1924).

239 1924 COMM’R OF INT. REV. REP. 11.

240 Id.; Brewster, supra note 119, at 327.

2411923 COMM’R OF INT. REV. REP. 11-12.

2421923 COMM’R OF INT. REV. REP. 9; 1924 COMM’R OF INT. REV. REP. 11-12.

243 See Part I1.

2441923 COMM’R OF INT. REV. REP. 8.
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Tax Unit.>* The Committee could in its discretion accept new evidence,
but if it did so, it was free to resubmit the case to the Unit.246

Throughout its history, the Committee operated under general rules of
procedure and afforded taxpayers the opportunity for an oral hearing.2#” If
no oral hearing was desired, the matter could be submitted on the written
record alone. Briefs on behalf of the taxpayer could also be submitted in
addition to oral argument.2*8 Until 1924, the rules applicable to committee
practice provided that if the case involved a question of law, the Solicitor of
Internal Revenue was to designate two members of his office to “sit with
the Committee ... for the purpose of hearing the appeal.”  The
Solicitot’s  Office could then “if the Solicitor so desires” make a
“recommendation” to the Committee “in the form of an opinion or
memorandum.”?? However, it was not contemplated that the proceeding
was to be an adversary one between the Solicitor and the taxpayer, with the
Committee sitting as the impartial arbiter. This impression is confirmed by
the fact that until 1924 the Solicitor of Internal Revenue reviewed
Committee decisions on behalf of the Commissioner and readily exercised
authority to amend or reverse them.?! In 1924, this practice was
discontinued, and the determination of the Committee with respect to an
appeal became the final determination of the Bureau and could only be
reopened as a result of a subsequent change in law or regulations.?52
Significantly, once this change in practice was effected, the rules no longer
called for the Solicitor’s representatives to “sit” with the Committee.?>3 As
a result of its nonadversarial and informal nature, Committee proceedings
frequently became negotiating sessions; in these cases, Committee
recommendations were no more than settlements of disputed issues rather
than judicial determinations of legal questions.?5

25 ARM. 219, ITI-1 CuM. BULL. 319, 319-120 (1924).

246 14

247 Requirements for perfecting and prosecuting an appeal to the Committee
wete published. E.g, T.D. 3492, II-1 CuM. BULL. 170 (1923); O.D. 709, 3 CUM.
BULL. 370 (1920); A.R.M. 219, I1I-1 CuM. BULL. 319 (1924).

28 ARM. 219, III-1 Cum. BULL. 319 (1924); O.D. 709, 3 CuM. BuLL. 370
(1920).

29 0.D. 709, 3 CuM. BULL. 370 (1920).

250 [

251 REPORT OF TAX SIMPLIFICATION BOARD, H.R. DocC. NoO. 68-103, at 2
(1923).

252 ARM. 219, I1I-1 Cum. BULL. 319, 320 (1924); T.D. 3492, 11-1 CuM. BULL.
170, 171 (1923).

253 1

254 Graupnet, supra note 224, at 295; Miller, supra note 224, at 169.



46 The United States Tax Court — An Historical Analysis

With the creation of the Board of Tax Appeals, section 250(d) of the
Revenue Act of 1921 was repealed®® and the Committee on Appeals and
Review was abolished.?¢ New provision was made for prosecuting an
appeal within the Bureau prior to the issuance of a deficiency notice, which
was a condition precedent to petitioning the Board of Tax Appeals.?” The
Committee had, however, left its mark. In many respects the Board of Tax
Appeals was a continuation of the Committee. Moreover, several former
members of the Committee were to join the Board. In fact, the first
Chairman of the Board, Charles D. Hamel, had come to that office directly
from the chairmanship of the Committee on Appeals and Review.

Pressures for the replacement of the Committee with the Board were
largely the result of two factors. First and most importantly, the Committee
was not independent of the Bureau of Internal Revenue. The Tax
Simplification Board, created by the Revenue Act of 1921258 to investigate
the administration of the internal revenue laws, made a detailed study of the
Committee and identified lack of independence as its principal weakness.
In discussing its recommendation to discontinue the Solicitor’s power to
countermand determinations of the Committee, the Board stated:

This recommendation and the investigation which preceded it and
the discussion which followed it convinced practically everyone who
participated in the discussions that it would never be possible to give
to the taxpayer the fair and independent review to which he is of
right entitled as long as the appellate tribunal is directly under, and its
recommendations subject to the approval of, the officer whose duty
it is to administer the law and collect the tax. As long as the
appellate tribunal is part and parcel of the collecting machinery it can
hardly maintain the attitude essential to a judicial tribunal. It is the
situation which was developed in this way that leads our Board to
make the recommendation relative to the establishment of a board of
tax appeals hereinafter set forth.?»

The difficulty was heightened by the fact that three separate
administrative bodies were formulating tax rulings—the Income Tax Unit,
the Solicitor of Internal Revenue, and the Committee on Appeals and
Review. In many cases, the rulings were unpublished; they were also
frequently inconsistent. Yet Bureau reviewing agencies felt compelled to
follow earlier rulings, regardless of their merits, when they favored the

255 Revenue Act of 1924, ch. 234, § 1100(a), 43 Stat. 352.

2561924 COMM’R OF INT. REV. REP. 12.

257 T.D. 3616, I11-2 CUM. BULL. 275 (1924).

258 Ch. 136, § 1327, 42 Stat. 317.

25 REPORT OF TAX SIMPLIFICATION BOARD, H.R. DocC. NO. 68-103, at 4
(1923).

O
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Government. To be effective as a creator of precedent for the guidance of
the Bureau and taxpayers, many felt that the expert reviewing body had to
be independent of the Bureau and free to disregard earlier administrative
rulings.260

It was also observed that regardless of their good faith, the members of
the Committee on Appeals and Review could hardly ignore the fact that a
determination by them in favor of the taxpayer precluded further review of
the question of tax liability. The Bureau would not and could not seck to
challenge its own determination before an independent judicial body. On
the other hand, a determination in favor of the Bureau did not foreclose a
taxpayer from pursuing his judicial remedies. For this reason, doubtful
questions were believed to be regularly disposed of by the Committee in
favor of the bureau, even though at least some statistical data supported the
conclusion that the Committee favored taxpayers more frequently than
not.20!

The second criticism of the Committee which had an important impact
on the legislation creating the Board of Tax Appeals dealt with the nature of
the proceedings. They were not adversarial, they were not public, they did
not permit the introduction of new evidence, and they were not conducted
pursuant to traditional judicial standards of practice and procedure. During
this period, many people were highly suspicious of large refunds of tax
made by the Bureau that had come to public attention.?? Although these
suspicions may have largely been the result of political opportunism, it was
nonetheless true that the informal and secret nature of the Committee
permitted them to flourish in the first place. The Bureau was on the horns
of a dilemma. On the one hand, it was excoriated for “negotiating” tax
liability and not applying the letter of the law equally to everyone.?$3 On the
other hand, the Bureau was criticized for insisting on absolute correctness
in every assessment—a practice that some felt to be the fundamental curse
of the administrative quagmire of the World War I period.?* The creation
of the Board represented a victory for those forces of righteousness
demanding absolute precision and equal applicability of the law without fear
or favor. However, the controversy did not terminate in 1924, and the

260 See Hopkins, supra note 201, at 467.

261 R. MONTGOMERY, EXCESS PROFITS TAX PROCEDURE 12—13 (1921); see also
HLR. REP. NO. 68-179, at 7-8 (1924); S. REP. NO. 68-398, at 8-9 (1924); Miller,
supra note 224.

262 See, e.g., Sully, Those Refunded Millions, SATURDAY EVENING POST, June 21,
1924, at 36, 156.

265 S, REP. NO. 69-27, at 8 (1926) (Reportt of the Senate Select Committee on
Investigation of the Bureau of Internal Revenue); see also Graupner, supra note 224,
whereas it was charged that this procedure resulted in undue delays.

264 See TREASURY DEPT SURVEY, s#pra note 66, at 4-5.
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Administration, which favored some flexibility in the administration of the
law, was to reassert this position in the future.265

265 Id.; see also statement of President Coolidge in signing the Revenue Act of
1924, quoted at Part II, note 97; Hearings on Revenue Revision, 1925, Before the Ways
and Means Committee, 69th Cong., 1st Sess. 932-33 (1925) (testimony of A.W. Gregg,
Solicitor of the Bur. of Int. Rev.).
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PART II

CREATION OF THE BOARD OF TAX APPEALS:
THE REVENUE ACT OF 1924

A. The Revenue Act of 1924

In March 1923, William Green of lowa, Chairman of the Ways and
Means Committee, requested that Secretary of the Treasury Andrew Mellon
appoint an ad hoc committee to study revision of the Revenue Act of
1921.1 Thus were initiated the steps that led to enactment of the Revenue
Act of 19242 legislation that was to be the most sophisticated tax measure
theretofore adopted. The committee was specifically directed to prepare
recommendations to remove “inequities” in the existing tax law, to close
“loopholes” that permitted evasion and fraud, and to “simplify” tax
administration. In compliance with the request, the Secretary appointed a
committee composed of A.W. Gregg, a precocious tax wizard of 24 who
was the Special Assistant to the Secretary, had formerly been Chairman of
the Special Committee on Appeals and Review, and was later to become
Solicitor and General Counsel to the Commissioner; William S. Moorehead,
a Pittsburgh attorney then serving as Chairman of the Tax Simplification
Board; and J.G. Bright, Deputy Commissioner of Internal Revenue in
charge of the Income Tax Unit. The committee was assisted in its task by
the units of Treasury and the Bureau that were concerned with tax matters.
Working with the committee on behalf of Congress were Middleton
Beaman and Fredrick P. Lee, directors of the Legislative Drafting Services
in the House and Senate.> The committee regularly consulted Secretary
Mellon and Under Secretary of the Treasury Garrard B. Winston; final
responsibility for the draft was, of course, with the Secretary.*

By the fall of 1923, the ad hoc committee had completed most of its
task and on November 10, 1923, Secretary Mellon sent a letter to Chairman

I For a discussion of this revision effort, see Hearings on H.R. 6715, Before the
Comm. on Finance, 68th Cong., 1st Sess. 1-8 (1924) [hereinafter cited as 1924 Senate
Hearings].

2 Ch. 234, 43 Stat. 253.

3 The Legislative Drafting Service had been created in 1918. Revenue Act of
1918, ch. 18, § 1303, 40 Stat. 1141. In the Revenue Act of 1924, its name was
changed to the Office of the Legislative Counsel. Ch. 234, § 1101, 43 Stat. 353.

* Garrard Winston, Changes Made by the Revenue Act of 1924, PROCEEDINGS OF
THE SEVENTEENTH ANNUAL CONFERENCE ON TAXATION OF THE NATIONAL
TAX ASSOCIATION 265 (1924) [hereinafter cited as Winston].
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Green outlining a comprehensive tax program.> Subsequently, on
December 17, 1923, Secretary Mellon sent Chairman Green draft legislation
of the Treasury proposals, which the Ways and Means Committee
immediately began to consider.® Some six months later, the Revenue Act of
1924 became law. The provisions of the Act that ultimately emerged from
the Mellon proposals were described as divisible into three parts: (1)
political; (2) structural; and (3) administrative.”

The political aspects of the legislation included the rates of income and
estate taxes, the imposition of the gift tax, and the publicity of tax returns.
Naturally it was these provisions, and especially the question of income tax
rates, that attracted the most attention.

President Coolidge and Secretary Mellon believed the 1921 Act rates
were excessive. In their view, high tax rates destroyed initiative, encouraged
tax evasion and avoidance, and reduced the flow of capital into
economically productive activities. The effect of such taxation was to
encourage investment in the tax exempt securities of state and local
governments, which the President and the Secretary regarded as
nonproductive. They were alarmed that a continuation of this trend would
not only reduce tax revenues, but would also have catastrophic
consequences for the economy. The key element of the “Mellon plan,” as
the Treasury proposal came to be known, was the substantial reduction of
income taxes paid by individuals—a 25% reduction in the normal tax and a
50% reduction in the surtax. Under the 1921 Act, the maximum individual
tax rate was 58% on incomes in excess of $200,000;” under the Mellon plan,
the maximum rate would have been reduced to 31% on incomes in excess
of $100,000. Additionally, the Mellon plan increased the level at which the
surtax became effective from $6,000 to $10,000, and provided an “earned
income” credit equal to 25% of the tax attributable to such income.

Even though tax reduction was politically popular in some quarters, the
Mellon plan aroused considerable opposition from liberals who viewed the
proposal as class legislation in favor of the rich. Neither side had the power
to completely work its will, and compromise was inevitable. The earned
income credit and the normal tax reduction were enacted substantially as

5 Filed at the U.S. Tax Court in “Revenue Act of 1924: Memoranda and
Correspondence.”

¢ A copy of the covering letter is filed at the U.S. Tax Court in “Revenue Act of
1924: Memoranda and Correspondence” [hereinafter cited as Mellon Letter]. The
December 17, draft legislation was printed for the Ways and Means Committee on
December 28, 1923, and designated as Committee Print No. 1 [hereinafter cited as
1924 Administration Bill].

7 Winston, supra note 4.

8 Id. at 266.

9 Revenue Act of 1921, ch. 136, §§ 210-211, 42 Stat. 233.
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proposed by the Secretary,!” but the surtax was cut by 20% instead of
50%,!"" and the maximum tax rate came to 46% instead of the 31%
proposed by Mellon.

Additional setbacks were suffered by the Administration in the area of
estate and gift taxes. Mellon regarded these taxes as enemies of prosperity
because they directly reduced capital; he therefore opposed any increase in
the estate tax, originally enacted in 19106, and also opposed adoption of a
gift tax. However, he failed to achieve his goal, and the Act not only
included a gift tax'? but also increased the estate tax by 60% at each tax
bracket.!3

Finally, over strenuous Treasury opposition, the Revenue Act of 1924
required the Commissioner to publish lists of each person filing an income
tax return and the amount of tax paid.'* Additionally, congressional
committees, state officials, and, upon order of the President, the public
were given access to the returns themselves.!S As will be seen below, the
same impulses that led to the elimination of tax return confidentiality were
also to play an important part in molding the procedural rules that would
govern the Board of Tax Appeals.

It is interesting in connection with these publicity provisions to consider
the curious reversal of ideological roles that occurred over the years. By the
latter half of the twentieth century, the cause of confidentiality of tax
information had been identified with the liberal position supporting strict
respect for Fourth and Fifth Amendment rights. Those urging broader
dissemination of tax information had been regarded as conservative in
preferring the interest of efficient criminal investigation.!® In 1924,

0Revenue Act of 1924, ch. 234, § 209, 43 Stat. 263 (earned income credit).
Mellon recommended a normal tax of 3% of the first $4,000 of net income, and
6% of net income above $4,000. As enacted the normal tax was 2% on the first
$4,000 of income, 4% on the next $4,000, and 6% on net income in excess of
$8,000. Id. § 210(a), 43 Stat. 264.

114, § 211(a), 43 Stat. 265.

1214, §§ 319-324, 43 Stat. 313.

13 Compare Revenue Act of 1921, ch. 136, § 401, 42 Stat. 277 (25% of net estate
in excess of $10 million), wizh Revenue Act of 1924, ch. 234, § 301(a), 43 Stat. 303
(40% of net estate in excess of $10 million). For a thorough account of the
circumstances leading to the publicity provisions included in the 1924 Act, see
George K. Yin, James Conzens, Andrew Mellon, the “Greatest Tax Suit in the History of the
World,” and Creation of the Joint Committee on Taxation and Its Staff, 66 TAX L. REV. 787
(2013).

4Revenue Act of 1924, ch. 234, § 257(b), 43 Stat. 253.

1514, § 257(a), 43 Stat. 293.

16For discussion of the issue of return confidentiality, see STAFF OF THE JOINT
COMM. ON TAX’N, STUDY OF PRESENT-LAW TAXPAYER CONFIDENTIALITY AND
DISCLOSURE PROVISIONS AS REQUIRED BY SECTION 3802 OF THE INTERNAL
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however, the positions of those then identified as liberals and conservatives
were reversed. The liberals, led by Senator George Norris, were suspicious
that some wealthier members of society were not paying their fair share of
taxes, either because of loopholes in the law or because of chicanery by
Administration officials.!” The activity of the Couzens committee, which
was commissioned to investigate the Bureau of Internal Revenue during
this period, was a pointed illustration of the liberals’ concern.’® Disclosure
of who was paying how much tax would give them an opportunity to
validate their suspicions. On the other hand, the conservatives of the
Coolidge administration opposed publicity of tax information on the
ground that it would encourage tax evasion; taxpayers who might otherwise
be willing to pay their taxes would be reluctant to do so if as a consequence
they were required to open their private financial affairs to public scrutiny.!?

The “structural changes” effected by the 1924 Act were largely
noncontroversial and were adopted substantially as proposed by Mellon.
The more important of these changes were a limitation on the reduction of
tax as a result of capital losses to 12%—the maximum rate of tax for capital
gains;? a disallowance of interest and net loss deductions to the extent
attributable to tax exempt interest income;?' and a substantial revision of
the corporate reorganization provisions.??

The Treasury proposal also suggested numerous administrative changes,
such as a revision of the statute of limitation provisions, a requirement that
tax exempt income be reported for statistical purposes, and a clarification of
the situations in which consolidated returns were authorized.?> Most of
these were adopted as proposed; however, one administrative proposal, the
creation of a board of tax appeals, aroused considerable controversy.2

REVENUE SERVICE RESTRUCTURING AND RELIEF ACT OF 1998, JCS-1-00 (Comm.
Print 2000) (two volumes); Hearings on Tax Reforn Before the Ways and Means Comm.,
94th Cong., 1st Sess. 699-716 (1975) (testimony and statement of Professor Meade
Emory).

178ee 65 CONG. REC. 1207-09 (1924).

18 See Part 1, notes 128-129 and accompanying text; S. REP. NO. 69-27 (1920)
(report of the Couzens committee). For the riveting backstory of the events
leading to the formation of the Couzens committee, see Yin, su#pra note 13.

19 See Winston, supra note 4, at 260.

20Revenue Act of 1924, §§ 208(b), (c), 43 Stat. 263.

211d. §§ 206(a)(5), 214(a)(2), 234(a)(2), 43 Stat. 260, 270, 283.

21d. § 203, 43 Stat. 256.

2 Winston, supra note 4, at 270-71.

2 See 1924 Senate Hearings, supra note 1, at 1.
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B. The Administration Proposal for a Board of Tax Appeals

In his December 17, 1923 letter to Chairman Green, Secretary Mellon
described the proposal for creation of the Board of Tax Appeals as follows:

A board of tax appeals is created to hear all appeals from the
assessment of additional income and estate taxes, which will sit
locally in the various judicial circuits throughout the country. The
cases of both the Government and the taxpayer are presented before
the board which acts impartially and the practice there is similar to
that before the Interstate Commerce Commission. Upon a decision
in favor of the Government, the additional tax can be assessed by
the Commissioner of Internal Revenue and the taxpayer is left to his
remedy in the courts for a recovery of the tax. If the decision is in
favor of the taxpayer, the Commissioner may not assess the tax but
is left to his remedy in the courts in a suit to collect the additional
tax. In a hearing in the courts, the findings of the board shall be
taken as prima facie evidence of the facts contained therein.?

Creation of a board of tax appeals had been advocated before the 1923
Treasury proposal. As early as 1920, the American Mining Congress had
proposed creation of such a body.2¢ The United States Chamber of
Commerce also had been an early advocate of a body independent of
Treasury to adjudicate tax controversies.”’” In 1922, Senator Atlee
Pomerene introduced a bill to create a “United States Court of Appeals on
internal revenue questions.” It was Senator Pomerene’s hope that such a
court would assure taxpayers that they were getting a “square deal” and
would also serve to terminate the secrecy cloaking Bureau rulings and
procedures.?

Perhaps the most influential recommendation came from the Tax
Simplification Board, which had been created by the Revenue Act of 1921
to investigate the administration of the internal revenue laws.?? The Board
was composed of three members representing the public who were
appointed by the President, and three members representing the Bureau
who were selected from the Bureau by the Secretary of the Treasury.?

% Mellon Lettet, supra note 6, at 3.

26 See Hearings on Revenne Revision, 1924, Before the House Comm. on Ways and Means,
68th Cong., 1st Sess. 43637 (1924) [hereinafter cited as 1924 House Hearings|.

2T1d. at 459.

2862 CONG. REC. 8913-14 (1922).

2Ch. 136, § 1327, 42 Stat. 317.

N01d. §1327(a).
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Many of the Board’s suggestions were adopted by the Bureau.3! Among its
most important recommendations were those designed to improve the
operation of the Committee on Appeals and Review.> However, the Tax
Simplification Board was convinced that there were definite limits on the
possible improvements that could be made in the operation of the
Committee. Because the Committee was a part of the Bureau of Internal
Revenue, it could never function as a truly judicial body and could not
provide a completely adequate solution to the problem of pre-assessment
review.?> Accordingly, the final report of the Tax Simplification Board
contained a fairly detailed proposal for the creation of the Board of Tax
Appeals.3* It was not surprising that the recommendation contained in the

3'These reforms included vatious improvements in the operation of the
Committee on Appeals and Review, limitations on reopening closed cases,
requiring information returns with respect to dividends, and improving tax forms.
REPORT OF THE TAX SIMPLIFICATION BOARD, H.R. DOC. NO. 68-103, at 2-6
(1923).

%2For example, as a result of a Tax Simplification Board suggestion, the
Solicitor of Internal Revenue ceased to have review powers over Committee on
Appeals and Review recommendations. Id. at 3—4.

33 See Part I, note 259 and accompanying text.

3+The proposal read as follows:

In the foregoing portion of our report dealing with the recommendations
made touching the procedure of the committee on appeals and review, we
adverted to the anomaly of providing for an appeal by a taxpayer from an
additional assessment of taxes proposed to be made by the Commissioner
of Internal Revenue and prescribing that this appeal be taken to the officer
who had announced his intention of making the additional assessment. The
function of the Commissioner of Internal Revenue is to assess and collect
the taxes. This function is administrative and not judicial. The appeal given
to the taxpayer from the action or proposed action of the commissioner
should be to a judicial body independent of the commissioner. It should be
borne in mind that this appeal by the taxpayer must be heard and decided
before the additional tax is collected. It is, therefore, important that the
appellate tribunal be so constituted that its decisions may be made
expeditiously and its work kept approximately current with the appeals
which are taken to it. If this were not so, the collection of the public
revenue would be seriously impeded. It is, therefore, essential that the
number of persons on the board of tax appeals may be increased or
decreased according to the influx of work. To insure the proper
functioning of the board so as not to impede the collection of revenue, it
would seem advisable that the appointments to the board be made by the
Secretary of the Treasury. Adequate salaries should be provided to secure
the services of able men, for the questions that will come before them will
be difficult and will involve large sums. In establishing such an appellate
body, the following essentials should be borne in mind:
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Mellon plan bore a striking similarity to this proposal, since William S.
Moorehead, Chairman of the Tax Simplification Board, and J.G. Bright, a
representative of the Bureau on the Board, were both members of the ad
hoc committee established by Secretary Mellon to draft the Revenue Act of
1924.

Under the Administration proposal, the Board of Tax Appeals was to be
established within the Treasury Department, but separate from the Bureau
of Internal Revenue.?> The Secretary of the Treasury was given authority to
appoint as many members, numbering between seven and 28, as he deemed
necessary.’®  From these members, the Secretary would designate a
chairman.?” Also reserved to the Secretary of the Treasury was the power
to approve the selection of the Board divisions and chiefs thereof,? and the
power to approve procedural rules adopted by the Board.®

The members were to be appointed for terms of ten years except that to
secure rotation in office, the Secretary could designate original
appointments for terms of two, four, six, or eight years.* The members
were to be compensated at $10,000 per year,*' a rather large sum that

(a) The board’s decision should be independent and not subject to review
by the Commissioner of Internal Revenue;
(b) Its proceedings should be informal;
(¢) Its membership should be capable of expansion or contraction in
order to dispose of the work;
(d) The members should be appointed by the Secretary of the Treasury.
If a taxpayer is dissatisfied with the decision of the board of tax appeals
he should be required to pay his tax, but should still have the opportunity of
bringing a suit in court to recover back the amount paid. If the
Government is dissatisfied with the decisions of the board, it should be
permitted to bring suit in court to collect the asserted tax liability, but
should not be permitted summarily to assess and collect the tax.
It is the belief of our board that if such a tribunal were established
taxpayers would feel that they would receive a fair and impartial hearing
before being required to pay any additional tax assessments. We believe
that the law creating the board should be so drafted as to permit the
members to function in groups in various parts of the United States.
REPORT OF THE TAX SIMPLIFICATION BOARD, H.R. DOC. NO. 68-103, at 10-11
(1923).

351924 Administration Bill, s#pra note 6, § 1000(a).

36 1]

714

8 1d. §1000(b).

¥1d. § 1000(e).

401d. § 1000(a).

ay,
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compared favorably to the $8,000 salary of court of appeals judges and the
$7,500 salary of district court judges and congressmen.*?

Under the Administration bill, the jurisdiction of the Board was to be
limited to cases in which a deficiency had been declared in income, profits,
or estate taxes.® Within 30 days after the Commissioner sent notification
of a deficiency by registered mail, the taxpayer could petition the Board for
a redetermination of the deficiency.#* The Board also was to have
jurisdiction over cases involving jeopardy assessments in which claims in
abatement had been filed.*> The Board was to have no jurisdiction over
refund cases.

Decisions of the Board were not to be final determinations as to tax
liability. A decision in favor of the taxpayer would preclude the
Government from summary assessment procedures, but within one year
the Government could institute a court proceeding to collect any additional
tax it believed was due.** Conversely, a decision by the Board in favor of
the Government would permit the immediate assessment and collection of
the tax, but the taxpayer could, after paying the tax, file a claim for refund,
and if it was disallowed, institute a refund action in either district court or
the Court of Claims.#’” In any further judicial proceedings, the factual
findings of the Board were to be accepted as prima facie evidence.*

Board proceedings under the Administration bill were to be informal
with decisions “made as quickly as practicable.”® No provision was made
for trial by jury; fact finding was to be solely by members of the Board.
Written findings of fact were to be made in each case, but no written
opinions were required unless otherwise ordered by the Chairman.®® The
Chairman, with the approval of the Secretary, was authorized to appoint
three-member divisions and chiefs thereof to hear cases.> Decisions by
such divisions would be final unless within 30 days the Chairman directed
full Board review.2 The headquarters of the Board was to be in

42 See 65 CONG. REC. 3283, 7694 (1924).

431924 Administration Bill, supra note 6, § 1000(c).

“1d § 274(a).

B1d. §§ 279, 312, 1000(c).

H61d. § 274(b).

4The 1924 Administration Bill, s#pra note 6, did not contain a specific
provision authorizing a refund suit following an unfavorable Board determination.
However, it was clearly the intent of the Administration that such a remedy be
available. Mellon Letter, s#pra note 6, at 3.

481924 Administration Bill, s#pra note 6, § 1000(d).

“1d. § 1000(e).

5074

5114, § 1000(b).

521
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Washington, but the Board or its divisions could sit throughout the United
States at the direction of the Chairman.

The Administration proposal was not revolutionary; rather in most
respects it was simply a codification of the then existing Committee on
Appeals and Review. Both supporters and critics of the proposal
recognized this fact.* The two most important changes were that the body
was to be removed from Commissioner supervision to Secretary of the
Treasury supervision, and that the members were to receive a substantial
increase in salary. Congressional consideration of the proposal, however,
led to more fundamental changes.

C. Controversy and Modifications

Secretary Mellon was probably surprised by the controversy surrounding
his proposal for the Board of Tax Appeals; later, he was to be displeased by
the Board as it finally emerged from Congress. Two central characteristics
of the proposal proved ultimately to be unacceptable to a majority of
Congress. These were the degree of control to be exercised by the
Secretary over the Board, and the informality of Board procedures. The
debate stirred by these two features will be discussed in detail in the
following pages. Additionally, other aspects of the Administration proposal,
although not as fundamental as independence and informality, also proved
to be controversial and of continuing importance. They atre also hereafter
discussed.

531d. § 1000(e).

The following excerpts from the Congressional Record reflect this
understanding:

As originally drawn in the Treasury Department, it was merely, in my

opinion, an increase in salaries of those who make up the present

arrangement. . . .

65 CONG. REC. 3283 (1924) (remarks of Mr. Garner).

The reason why this board is being appointed is because we are unable to
keep the proper class of men in the departments at this time on the salaries
that are paid down there.

Id. at 3282 (remarks of Mr. Green, Chairman, House Comm. on Ways and Means).
Now, you are not by this bill creating a new board, as someone said. We
have appeal boards down at the Treasury now. What we are proposing is to
make a better board, make better procedure, protect the taxpayer, and give
him a chance to have his rights passed upon inexpensively, quickly and
propetly.

1d. at 3284 (rematks of Mr. Young).
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1. Independence

Under the Administration proposal, the Board of Tax Appeals was to be
“established within the Department of the Treasury.” The Secretary of the
Treasury would determine the number of members between seven and 28;
he was to have plenary power to appoint members without the approval of
the Senate and, at least initially, to designate their terms of office between
two and ten years; he could designate the Board’s Chairman; and his
approval was to be required for procedural rules adopted by the Board as
well as for the selection of divisions and division chiefs. Although not
explicitly stated in the proposal, there could be implied a power of the
Secretary to remove Board members at will.

Some believed that the Mellon plan envisioned an independent Board
and that subsequent congressional amendments were merely clarifications.>
However, it is difficult to believe on the basis of the Administration bill that
Secretary Mellon did not intend to retain substantial control over the Board.
Few executives wish to preside over the reduction in size or influence of
their organization. As Secretary of the Treasury, Mellon had at least
indirect control of the Committee on Appeals and Review, which was part
of the Bureau of Internal Revenue. It was contemplated that the Board of
Tax Appeals would replace the Committee, and a fully independent Board
would result in a net loss of power to the Treasury.

One can only speculate as to the other motives behind the Treasury
proposal to locate the Board within the Department. Possibly, the
experience with the Advisory Tax Board was a consideration. The
Advisory Tax Board, organized on March 13, 1919, pursuant to the
Revenue Act of 1918, was disbanded by the Commissioner some six
months later.5  Although not formally independent of the Bureau and the
Treasury, the Board was composed of distinguished personalities from
academe, law, accounting, and business. The Commissioner professed
great faith in and gratitude for the work done by the Advisory Tax Boartd,
but the circumstances surrounding its elimination were somewhat
suspicious; possibly the Commissioner and the Secretary found a

5 Congressman George Young (R. N.D.), a senior member of the Ways and
Means Committee who supported the amendment, stated the following:

I want to be perfectly fair, and I think if you will read over the original
draft carefully you will come to the conclusion that it was designed that this
board was to be an independent board, but the Ways and Means Committee
thought it could be strengthened and be made more specific and certain, so
there was some added language.

Id. at 2622.
S%For a discussion of the Advisory Tax Board, see Part I, notes 213-221 and
accompanying text.
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quasi-independent, quasi-judicial body not to their taste. Mellon, of course,
was not in office during the period of existence of the Advisory Tax Board,
but he may well have been influenced by any real or imagined defects from
which it suffered.

Mellon’s proposal to make the Board of Tax Appeals independent from
the Bureau of Internal Revenue but not from the Treasury was defended by
some outside the Department,” but was viewed generally as an incomplete
solution to the problem.5® Of principal concern was the plenary power of
the Secretary to appoint and remove members of the Board. Some feared
the Secretary would be heavily influenced in his selection by the advice of
the Income Tax Unit, which would recommend men sympathetic to the
position of the Bureau.’® If these men were also former employees of the
Bureau, additional problems might be encountered by their lack of
objectivity due to their training and experience.® Additionally, concern was
expressed that the implied power of the Secretary to remove Board
members at will would lead to pressure on the Board to favor the Treasury
in its decisions. John Nance Garner, ranking Democrat on the Ways and
Means Committee, summed up the problem in his characteristically blunt
fashion.6!

S"Mellon’s proposal was supported by the National Industrial Conference
Board and the President of the United States Chamber of Commerce.
Memorandum of National Industrial Conference Board, Dec. 18, 1924, National
Archives Building, Records of the Treasury Dep’t, Record Group 56, Tax — Board of
Tax Appeals 1923—-24; Letter from President of U.S. Chamber of Commerce to
Secretary Mellon, May 29, 1924, National Archives Building, Records of the
Treasury Dep’t, Record Group 56, Tax — Board of Tax Appeals 1923—24; see also The
New Tax Board, 3 CP.A. MAG. 31 (1924).

58 See generally 65 CONG. REC. 2684 (1924) (remarks of Mr. Chindblom); see also
1924 House Hearings, supra note 26, at 108, 460—62.

%9 See 1924 House Hearings, supra note 26, at 108.

001924 House Hearings, supra note 26, at 462, 468 (remarks of Mr. Garner and
Mr. Gore); Conflict Over Choice of Members for Board of Tax Appeals, 2 NAT’L INC. TAX
MAG. 218 (1924). There were also those who believed that appointment to the
Board by the President was not a completely adequate solution. If the President
was the chief tax collector, a decision by a Board member in favor of the
Government would be a decision in favor of the President. 1924 House Hearings,
supra note 26, at 461. It was also feared that Presidential appointments would be
based on patronage rather than ability. 65 CONG. REC. 2614 (1924) (remarks of
Mr. Jeffers); see also id. at 2684 (remarks of Mr. Chindblom).

0165 CONG. REC. 3282 (1924). For a less colorful expression of this same
sentiment, see 1924 House Hearings, supra note 26, at 460 (statement of Edward
Gore, American Institute of Accountants).
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[I]f they did not decide cases to suit . . . he [the Sectetary of the
Treasury] could kick them out and get somebody who would.

There were even some cynics who felt that Secretary Mellon had a personal
interest in being able to appoint the members of the Board so they would
be able to pass favorably on questions of great import to the Secretary’s
personal fortune.6?

In addition to the problem of appointment and removal of Board
members by the Secretary, troublesome questions were raised concerning
conflicts of interest. As long as Treasury employees and, in the case of the
Solicitor of Internal Revenue, representatives of Treasury, continued to
appear both before and behind the bench, many believed that an impartial
hearing would be impossible since these men would feel it their duty to
collect the maximum amount of taxes possible. An appellate board could
only hear both sides objectively if it was completely free of any possible
pressure or loyalty to the collection agency.®> The basis for this criticism

%2The following remarks capture such cynicism:

But the joker in the proposal was that the bill provided that the members of
this tribunal should all be appointed by the Secretary of the Treasury, not to
be confirmed by the Senate or anybody else.

If that had gone through, it would have meant that Mr. Mellon would
have been able to provide soft berths for as many as 28 of his friends at
$10,000 per each annum, and it would have been up to those men to pass
on the income-tax questions concerning and involving Mr. Mellon’s own
great interests. Mr. Mellon and his family are heavily interested in more
than half a hundred great corporations.

Would it have been a fair proposition for a man in his position to have
been able to personally name the members of a board of tax appeals, and
not only name all the members of the board but keep the board within the
Treasury Department where it would have been under his own direct and
personal control and where it would have had to pass on questions coming
up in connection with the many great interests in which the Secretary is
himself heavily interested financially?

It was a monstrous proposal for him to make, and, with all due respect to
Mr. Mellon, I must say that I think he had his nerve when he made it.
While dealing out only a small amount of relief to people of modest
incomes and to the small taxpayers of the country, Mr. Mellon certainly did
propose to hand himself a nice, large, juicy portion.

65 CONG. REC. 2614 (1924) (remarks of Mr. Jeffers).
03See id. at 3284 (remarks of Mr. Young), 2684, 3285 (remarks of Mr.
Chindblom).
When you appear now before one of these divisions of the committee on
appeals and review you find yourself in the presence of a set of gentlemen
who are, first, as representing the Treasury Department, selected for the
putrpose of getting all the taxes they can possibly lay against the taxpayet.
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could be found in the experience with the Committee on Appeals and
Review. The Committee as it operated was a negotiation panel rather than
a judicial tribunal. Treasury’s only representative before the Committee
was, in effect, the Committee members themselves.®* Although under the
new plan it was anticipated that the proceedings would be adversarial and
the Government would be represented before the Board by the Solicitor of
Internal Revenue, an officer of the Justice Department,% the taint of bias by
Board members was not completely obviated.

Another problem related to the Committee on Appeals and Review was
the widespread belief that the Committee maintained a policy of resolving
all doubts against the taxpayer.%® Under the procedure existing prior to the
1924 Act, if the Committee ruled against the Income Tax Unit and in favor
of the taxpayer, the Unit had no recourse to the courts to collect any
additional taxes that it believed were due. On the other hand, if the
decision was in favor of the Government, the taxpayer could pay the tax
and institute an action in the courts for refund. Thus, the only way for the
Bureau to get a day in court on a contested issue was to rule against the
taxpayer in the first instance. Some feared that the policy would continue
with a new Treasury board even though the Mellon plan did provide an
opportunity for judicial review of decisions in favor of taxpayers.®” It was
probably their feeling that members of a Treasury dominated Board would
be influenced by a natural reluctance to take another agency of Treasury to
coufrt.

Finally, rumors abounded that a successful career in the Treasury
Department would be aided by the collection of a large amount of tax.
These rumors were officially denied, but they may have been believed by

They are the party in interest; they are the plaintiff and the prosecutor; they
are the court and the jury. When they have rendered their decision, they are
the beneficiaries, the judgment or decree creditor, and they are the sheriff
and the marshal making the execution and enforcing the collection; and
what show has the taxpayer? You might say that the members of the
committee ought to be independent of their relations with the department.

I am sure they are as fair to the taxpayer as they can be, but they know that

their action will determine how much revenue the Government will get.
Id. at 3285 (remarks of Mr. Chindblom).

04 See id. at 2622, 3284 (remarks of Mr. Young); 1924 House Hearings, supra
note 26, at 468.

9565 CONG. REC. 2622 (1924) (remarks of Mr. Young).

%For a typical example of such a charge and denial, see 1924 House Hearings,
supra note 26, at 468; see also 65 CONG. REC. 3285 (1924) (remarks of Mr.
Chindblom).

678¢e 65 CONG. REC. 3285 (1924) (rematks of Mr. Chindblom); 1924 House
Hearings, supra note 26, at 466—67 (testimony of Edward Gore, American Institute
of Accountants).
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some, and if the Board was left in the Treasury it would always be subject
to the charge that ambitious members would seck to gain favor for future
promotions by deciding cases against taxpayers.® In the final analysis,
whether all such charges, fears and suspicions were well grounded was not
the issue. The proposal for the Board of Tax Appeals largely was motivated
by popular concerns for adequate pre-assessment review.”? To assuage
popular concern and assure that these things could not occur, it was
necessary to put the Board beyond the immediate control of Treasury.”

The first congressional body to consider the Mellon plan was the 25-
member Ways and Means Committee of the House of Representatives.
Republicans, numbering 14, were a majority of the Committee, and all but
one were in basic sympathy with the Secretary.”! As a result, the bill
reported from Committee bore a great similarity to the Administration
proposal. Representative James W. Collier (Miss.), the second ranking
Democrat on the Committee, later described its executive session
deliberations:

[W]hen it came to any material section of this bill I will never forget
the maddening monotony of “Mr. Chairman, I move that the section
as written in the draft be passed.”

Did it pass, Mr. Chairman? Does the shipwrecked mariner sigh
for a peaceful haven? Does the drooping flower open its petals to
breathe the dew of heaven? [laughter.]”

Nevertheless, the rate structure proposed in the bill did arouse
opposition, and no majority of the entire Committee could be found for
any single formula. As a result, Chairman Green decided to exclude
Democrats from Committee sessions and present the bill as a party
measure. Green, who himself was not in complete agreement with the
Mellon plan rates, wanted to secure a bill that had reasonable prospects of

8 See 1924 House Hearings, supra note 206, at 469 (testimony of Edward Gore,
American Institute of Accountants).

9 See id. at 466—67.

708¢e 65 CONG. REC. 3285 (1924) (rematks of Mr. Chindblom); 1924 House
Hearings, supra note 26, at 466—67. As proposed and passed, the 1924 Act gave
either party the right to institute court action after an adverse decision. Thus, the
Board could not foreclose the Government from further litigation by virtue of a
decision in favor of the taxpayer. See supra notes 46—48 and accompanying text.

James A. Frear (R. Wis.) was considered a “radical.” For a detailed
description of the legislative history of the Revenue Act of 1924, see ROY G.
BLAKEY & GLADYS C. BLAKEY, THE FEDERAL INCOME TAX 223-50 (1940).

7265 CONG. REC. 2495 (1924).
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success for passage in the full House and Senate. In both of these bodies
opposition to the Administration proposals was stronger than in the
Committee. But 11 of his Republican colleagues would not budge on the
rate issue, and Chairman Green had to settle for a bill that made only four
changes in the Mellon plan. One of these changes involved making the
Board of Tax Appeals independent of Treasury and, in view of the general
intransigence of the Mellon supporters on the Committee, was indicative of
the widespread distrust of a Treasury dominated Board.”

As the bill was reported by the Committee, the Board was to be an
independent body not within the Treasury Department.”* Appointments to
the Board were to be made by the President and removal from the Board
could only be for “inefficiency, neglect of duty, or malfeasance in office.”
The Chairman was to be designated biennially by the Board, not by the
Secretary.  Finally, procedural rules of the Board and the selection of
divisions and division chiefs were not to require approval of the Secretary.

The amendments made by the Ways and Means Committee bearing on
the independence of the Board were retained in the Act as it finally passed,
and were augmented by two other amendments; one made on the House
floor that required the advice and consent of the Senate to Presidential
appointments to the Board,” and the other made on the Senate floor that
permitted the Board to make its own arrangements for housing, clerical
help, supplies, etc., if not suitably provided by the Secretary.”

2. Procedure

The Administration proposal was vague on the subject of Board practice
and procedure, providing only that

73The other changes agreed to were: (1) providing a 25% income tax rebate on
1924 taxes; (2) defining earned income (for purposes of the earned income credit)
as being all income below $5,000, but limiting earned income to $20,000; and (3)
elimination of “nuisance” taxes in addition to the repeals suggested by the
Administration.

7The bill as reported by Ways and Means did not specifically locate the Board
in a particular branch of government; rather, it simply removed language from the
Administration bill establishing the Board within Treasury. H.R. REP. NO 68-179,
at 8 (1924). Statutory language making the Board an agency in the executive
branch was added by a Senate amendment. 65 CONG. REC. 7837 (1924).

7565 CONG. REC. 3285-86 (1924).

76 As passed by the House, the bill required the Secretary to provide general
administrative services for the Board. Concerned that the Secretary might use this
power to reduce the independence of the Board, the Senate permitted the Board to
make its own arrangements if the Secretary did not “suitably” provide for these
matters. 65 CONG. REC. 7837 (1924).
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[n]otice and an opportunity to be heard shall be given the taxpayer
and the Commissioner by the Board and a decision shall be made as
quickly as practicable. The proceedings of the Board shall be
informal and in accordance with such rules as the Board, with the
approval of the Secretary, may prescribe. The opinions of the Board
(other than findings of fact) shall not be in writing unless the
chairman so orders. The findings of fact in each case shall be
reported in writing.””

The implication was that the proceedings were to be adversary because
notice and an opportunity to be heard were required to be given to the
Commissioner, as well as the taxpayer.”® In this sense, the proposal was a
departure from preexisting practice of the Committee on Appeals and
Review. Another departure from preexisting practice was the requirement
that Board’s findings of fact (but not opinions) be rendered in writing. This
was necessary in light of the new provision that factual findings of the
Board were to be considered prima facie evidence in any further judicial
proceedings.” The procedural changes from past practice, however, were
more apparent than real. A central feature of the proposal was that the
proceedings were to be informal, which was characteristic of practice before
the Committee on Appeals and Review. In Mellon’s view and in the view
of his supporters on this question, informality of proceedings was necessary
if the Board was to cope with its large work load in an expeditious
manner—“[a] delay of justice is often a denial of justice, particularly in
disputes involving large sums of money.”® Because proceedings were to be
informal, it probably also was true that they were to be closed to the public,
like those of the Committee on Appeals and Review.

The Ways and Means Committee, the Finance Committee, and the
House were agreed that the need to expedite tax controversies was of
foremost importance and accepted the Treasury proposal for informal
proceedings conducted under rules adopted by the Board.$! As the bill
moved through the Senate, however, the virtue of informality was

771924 Administration Bill, supra note 6, § 1000(e).

8See HR. REP. NO. 68-179, at 8 (1924); S. REP. NO. 68-398, at 9 (1924). But see
infra notes 230-232 and accompanying text.

791924 Administration Bill, s#pra note 6, § 1000(d).

8065 CONG. REC. 2684 (1924) (temarks of Mr. Chindblom).

81 See Revenue Bill of 1924, as reported by Senate Finance Comm. § 900(h).
The Treasury had originally proposed that the rules adopted by the Board should
be subject to the approval of the Secretary. This provision was removed by the
House Ways and Means Committee as part of the revision that removed the Board
from the Treasury Department.
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questioned on the ground that “[w]hat the taxpayer now wants from the tax
board of appeals is quality of decision — not quantity.”8? In this view the
absence of the requirement for formal procedure and written opinions was
an invitation to arbitrary action. The Democratic minority of the Senate
Finance Committee agreed with this criticism of the Administration
proposal, and when the bill reached the Senate floor, Senators Jones (D. N.
Mex.) and Walsh (D. Mont.) led a fight to amend the bill to conform Board
proceedings more closely to those of a judicial body.?* Among the changes
they proposed were removal of the reference to an informal procedure,
insertion of a provision that the Board should prescribe its own rules of
both procedure and evidence, and introduction of a requirement that all
testimony before the Board be reduced to writing,

Of equal interest to the advocates of judicial procedure was the need for
provisions that would make Board proceedings and reports matters of
public record. The publicity proposals were part and parcel of the general
controversy over tax information disclosure; it was hoped that in this way
suspicions that had been generated concerning the Bureau of Internal
Revenue would not carry forward to the Board.

My contention is that whenever there is a controversy between the
Government and a taxpayer which is being decided, the proceedings
leading up to that decision should be public proceedings . . . .
O

To say that all that should be done in sectret is obnoxious to every
thing which we have been taught regarding judicial procedure as
American citizens under our great system of jurisprudence . . . .
[Proceedings and records should be| open to public inspections, so
that we may understand the facts upon which decisions are reached,
and the taxpayers in the country may have an opportunity to know
just how it all happens.®

It was argued that opinions, as well as findings of fact, should be in writing
and that they should be published so the pressure of public scrutiny could
be enlisted in aid of obtaining decisions based on sound reasoning.
Publication would also aid formation of a body of precedent to guide the
Bureau and taxpayers.’¢ Admittedly, such a procedure might reduce the

821924 Senate Hearings, supra note 1, at 390 (statement of Frank Lowson,
American Institute of Accountants).

83 See id. at 389.

8465 CONG. REC. 8132-34 (1924).

81d. at 8133 (remarks of Senator Jones); see also 1924 House Hearings, supra
note 20, at 108.

8665 CONG. REC. 8133 (1924) (remarks of Senator Walsh).
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quantity of cases that could be decided, but in contrast, it would also reduce
erroneous decisions, which some saw resulting from the Income Tax Unit’s
“rules forcing a quantity production.”” The Senate insurgents won a total
victory, and each of their proposals was incorporated in the bill as it passed
the Senate.58

What was the view of the Administration to these changes? In the first
place, it must be recognized that although Secretary Mellon was the
dominant force in tax policy during this period, there were other officials
who did not share his enthusiasm for the original proposal for the Board of
Tax Appeals. In particular, Nelson Hartson, Solicitor of Internal Revenue,
and Chatles D. Hamel, Chairman of the Committee on Appeals and
Review, believed the whole concept for a Board of Tax Appeals was
ill-advised.?? These officials believed that the replacement of the Committee
on Appeals and Review by the Board would seriously jeopardize the
expeditious handling of the pending 39,000 appeals that had been filed
under § 250(d) of the 1921 Act® and the additional appeals being currently
filed, which numbered more than 150 per week. The reasons for their
foreboding were twofold. In the first place, the Board was to have
somewhat broader jurisdiction than the Committee. The Committee had
no responsibility for cases involving less than $2,500 or for estate tax
controversies, but the Board, under the Administration proposal, was to
have jurisdiction in both these categories. Secondly, and of even greater
significance, was the proposal that the factual findings of the Board be
given prima facie weight in any subsequent judicial proceedings. No such
status was accorded to findings of the Committee. The Board would thus
be additionally burdened by a responsibility to make written factual findings
of sufficient particularity and with a sufficient degree of care that would be
accepted by the courts. Accordingly, the productivity of the Board, even if
a full complement of 28 members was appointed, would be substantially
less than that which could be achieved by the Committee.”! The criticisms

871924 Senate Hearings, supra note 1, at 390 (statement of Frank Lowson,
American Institute of Accountants).

865 CONG. REC. 8134 (1924).

89 Memorandum from Charles D. Hamel to C.R. Nash, Ass’t to the Comm’r,
May 5, 1924, National Archives Building, Records of the Treasury Dep’t, Record
Group 56, Tax — Board of Tax Appeals 1923-24 [hereinafter cited as Hamel
Memorandum]; Memorandum from Nelson Hartson to Garrard B. Winston,
Under Sec’y of the Treasury, April 30, 1924, National Archives Building, Records
of the Treasury Dep’t, Record Group 56, Tax — Board of Tax Appeals 1923—-24.

% Ch. 1306, 42 Stat. 265.

The text of Chairman Hamel’s memorandum was as follows:

At the present time the Committee on Appeals and Review has on hand

approximately 1,900 cases. For the week ending April 26 we received 211
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by Chairman Hamel and Solicitor Hartson were made before the Senate
took action to make Board proceedings even more cumbersome. With the
adoption of the Senate amendments, they had cause for even more alarm,
and Solicitor Hartson concluded that the “Board as now provided for can
not function satisfactorily,” and the “collection of the revenues will . . . be
seriously interfered with . . . .72

cases, and for the week ending May 3 approximately 277. For the past 10
weeks we have received an average of approximately 165 cases per week.
As you know, there are in protest in the Unit at the present time
approximately 39,000 cases. A large part of those cases will ultimately find
their way ecither to the Committee on Appeals and Review or to the Board
of Tax Appeals, if created. It should be remembered also that of the cases
which the Committee now has on hand, and which it is receiving, [all]
involve amounts of $2,500 or more. Cases under that amount are being
considered by the Special Committee. We are working at top speed in the
Committee and, for a considerable time, have been disposing of
approximately 100 cases per week on an average. This production is
secured with a Committee of approximately twenty men. The language of
the provision relating to the proposed Board of Tax Appeals clearly
contemplates that cases should be heard by divisions, consisting of three
members. It is also contemplated that the findings of the Board shall be
prima facie evidence of the facts therein stated. The procedure indicated is
bound to slow up the production of cases. The actual hearing of cases, with
the provision here contemplated as to the findings of facts, will take a much
longer time than is now taken and will also require more time on the part of
members in the consideration of the records which may be made in
connection with cases. Taking into account only the income tax cases
which may be before the Board, it is very likely that not more than eight of
its divisions can hear and dispose of such cases. If it may be assumed that
each division may hear and dispose of ten cases a week, it would be able to
dispose of only eighty cases a week. As a practical matter when one
contemplates the large amount of time that is bound to be taken in
connection with some cases, I very seriously doubt whether the Board can
dispose of more than fifty cases per week.
However, it must be borne in mind that the cases are now coming up at
the rate of 160 cases per week or more and it is my opinion that the number
of cases per week will, for some time, increase rather than diminish. The
very creation of a Board, such as is contemplated, will tend to encourage
appeals and thereby increase the number of cases to be heard.
Hamel Memorandum, s#pra note 89.

2Memorandum from Nelson Hartson to Garrard B. Winston, Under Sec’y of
the Treasury, May 21, 1924, National Archives Building, Records of the Treasury
Dep’t, Record Group 56, Tax — Board of Tax Appeals 1923—24. The memorandum
is quoted below:

I believe as a practical matter the Board as now provided for can not

function satisfactorily. As now drawn the Bill provides that all appeals filed
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Messrs. Hamel and Hartson were not, however, the only officials
displeased with the emerging legislation. Secretary Mellon himself was irate
at congressional tinkering with his proposal, and on May 5, 1924, he wrote
Chairman Reed Smoot of the Senate Finance Committee.

The Board of Tax Appeals is to take over the work of the
twenty-one members of the Committee on Appeals and Review.
The Board will have more cases to pass on and a less informal
practice, and, therefore, greater delay upon each case than at present

The amendments made to the bill ignore practical
administration. Responsibility for the failure of the Board of Tax
Appeals to meet the needs of the public and to protect the rights of
the taxpayer and the Government must rest with Congress. I am of
the opinion that unless the Board is restored to somewhat its original
form, the entire provision should be stricken out and the present
practice, unsatisfactory as it may be, permitted to continue.??

under Sections 274, 313 and 317 shall be heard before this Board. This
jurisdiction is so broad as to permit of a case being taken to the Board on
practically every controverted question pending in the Bureau. Twenty-eight
men sitting in groups of three can not possibly decide cases with sufficient
speed to permit of the satisfactory working out of the plan. Substantial
delays must occur when the Board is required to hold public hearings; to
observe rules of evidence; to reduce the testimony to writing; and to report
its findings of fact and decision in writing. The collection of the revenues
will, I believe, be seriously interfered with because of the necessity for the
Bureau of Internal Revenue to pass its cases through the long process of
procedure on appeal before additional assessments can be made. It seems
apparent that if an appeal is to be allowed a taxpayer, the production of the
appellate body must be substantially equal to that of the auditing branches
of the Bureau. Unless the Board can keep up with the Bureau there will
occur a vast accumulation of cases which will work seriously to the
detriment of the Government and prompt and efficient administration of
the law will be utterly impossible. Considering that the present Committee
on Appeals and Review, with a more restricted jurisdiction than that of the
proposed Board of Appeals and with an informal procedure permitting of
greater speed in the determination of cases, I fail to see how the proposed
Board can begin to meet the task imposed upon it. Under the proposed
plan, findings of fact in each case ate required to be in writing and are made
prima facie evidence in court proceedings. Bearing in mind the advantages
afforded by the evidentiary presumption granted to the findings of the
Board, both the taxpayer and the Commissioner would undoubtedly present
the evidence in any case in great detail and insist upon voluminous findings
of fact, thus greatly delaying final disposition of the case.

9 National Archives Building, Records of the Treasury Dep’t, Record Group

56, Tax — Board of Tax Appeals 1923—24 [hereinafter cited as Mellon].
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Reference in the Secretary’s letter to “less informal practice” and “greater
delay” is somewhat obscure because it was not until three days after the
date of his letter to Chairman Smoot that the Senate made the first
substantial modification in the practice and procedure provisions of the
bill.**  Perhaps Secretary Mellon was aware of the intended Jones-Walsh
amendment and was attempting to forestall it. Alternatively, he may have
been displeased with the separation of the Board from the control of the
Secretary of the Treasury and was using practice and procedure as a make-
weight argument to kill the provision entirely. Despite the opposition
fueled by the Jones-Walsh amendment, the House-Senate conference on
the 1924 bill generally adopted the Jones-Walsh approach that Board
proceedings be judicial in nature and subject to public inspection. The only
retrenchment was the limitation that in cases in which the amount in
controversy was not more than $10,000, no written opinion would be
required and testimony need not be reduced to writing.> The conference
recommendation was adopted by the House and Senate.%

President Coolidge signed the Revenue Act of 1924 into law on June 2,
1924. However, he shared the views of those officers of the Treasury

9465 CONG. REC. 8132-34 (May 8, 1924).

% H.R. REP. NO. 68-844, at 30 (1924).

%Revenue Act of 1924, ch. 234, § 900(h), 43 Stat. 337, provided:

Notice and an opportunity to be heard shall be given to the taxpayer and
the Commissioner and a decision shall be made as quickly as practicable.
Hearings before the Board and its divisions shall be open to the public.
The proceedings of the Board and its divisions shall be conducted in
accordance with such rules of evidence and procedure as the Board may
prescribe. It shall be the duty of the Board and of each division to make a
report in writing of its findings of fact and decision in each case, and a copy
of its report shall be entered of record and a copy furnished the taxpayer. If
the amount of tax in controversy is more than $10,000 the oral testimony
taken at the hearing shall be reduced to writing and the report shall contain
an opinion in writing in addition to the findings of fact and decision. All
reports of the Board and its divisions and all evidence received by the Board
and its divisions (including, in cases where the oral testimony is reduced to
writing, the transcript thereof) shall be public records open to the
inspection of the public. The Board shall provide for the publication of its
reports at the Government Printing Office in such form and manner as may
be best adapted for public information and use, and such authorized
publication shall be competent evidence of the reports of the Board therein
contained in all courts of the United States and of the several States without
any further proof or authentication thereof. Such reports shall be subject to
sale in the same manner and upon the same terms as other public
documents.
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Department who felt that Congress had destroyed a good idea.
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message delivered by the President at the time of signing, he stated:

With the benefit of hindsight, it can safely be said that the President’s

Criticism of the income tax and a large part of the dissatisfaction
with it is the result of delay and uncertainty in the final determination
of a taxpayer’s liability. Taxes can usually be paid within a short time
after the receipt of the income on which the tax is based without
serious embarrassment. The payment, however, of a large additional
tax on income received several years previous and which may have
since its receipt either been wiped out by subsequent losses or
invested in nonliquid assets may force a taxpayer into bankruptcy
and often causes financial sacrifice and hardship. Provision should
be made for the prompt and final determination of a taxpayer’s
liability and such was the purpose in the suggestion for a Board of
Tax Appeals.

The provisions of the bill, however, with reference to the Board,
make it in its essentials practically a court of record. The Board is to
be bound by formal rules of evidence and procedure. In each case a
formal record must be prepared and all oral testimony in cases
involving more than $10,000 must be reduced to writing and an
opinion in addition to the findings of fact and a decision must be
written. A taxpayer is entitled to appeal to the Board before any
assessment can be made. . . . This Board of Appeals, . . . burdened
with rules of procedure and evidence and forced to prepare a record,
a finding of fact, and a decision in practically every case, will be
unable to handle the business which will come to it. The result will
be greater delay in the final settlement of tax cases, and may
ultimately result in the complete breakdown of the administrative
machinery for the collection of taxes.”

gloomy prognosis for the Board was unjustified.

3. Personnel

In a

A considerable amount of controversy attended those provisions of the

Mellon plan dealing with the membership of the Board.

The

Administration proposal specified a Board of between seven and 28

97National Archives Building, Records of the Treasury Dep’t, Record Group
56, Tax — Board of Tax Appeals 1923—24 [hereinafter cited as Statement of President

Coolidge].
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members, serving for ten year terms at salaries of $10,000 per year.”® To
stagger members’ terms of office, the bill provided the Secretary to
designate two, four, six, eight or ten-year terms for the initial appointees.”
Appointments were to be made by the Secretary solely on the grounds of
fitness for office, but no restrictions were placed on the Secretary in
removing members from office.

As part of the amendments making the Board an independent body, the
Ways and Means Committee modified the bill to specify that members be
appointed by the President rather than the Secretary,'® and that removal
from office could only be for inefficiency, neglect of duty, or malfeasance in
office.’™ Some felt that additional assurance of an independent Board
would be furnished by a requirement that Board appointments be subject to
the advice and consent of the Senate. The Ways and Means Committee had
considered and rejected such an amendment “with almost complete
unanimity,” fearing that the Board would become a “political football.”’102
Nevertheless, a majority of the House sided with the view that Senate
consideration would prevent the appointment of individuals “subject to
ulterior influences,”® and the requirement of Senate approval was added
on the House floor.’* All these amendments were retained in the final Act.

In addition to the amendments bearing on the independence of the
Board, amendments dealing with the number of Board members, their
terms of office, their compensation, and the question of whether former
members would be permitted to engage in a tax practice upon the
expiration of their service, were the subject of some controversy.

The Ways and Means Committee and the full House accepted the
recommendation of the Administration with respect to the number of
Board members and their terms of office.!®® The House agreed that
fluctuating membership between seven and 28 was desirable to take
account of varying workloads that the Board would have. It was felt that
initially, because of the backlog of wartime taxes, especially the profits
taxes, a large Board would be required, but as the backlog was discharged a
smaller number of members would suffice.!%

981924 Administration Bill, supra note 6, § 1000(a).

9714

100 See H.R. REP. NO. 68-179, at 8 (1924).

101" Section 900(a), 1924 Revenue Bill as reported by the Committee on Ways
and Means to the House of Representatives, 65 CONG. REC. 3280-81 (1924).

10265 CONG. REC. 3285 (1924).

103 Jd. at 3286 (tematks of Mr. Larsen).

104 ], at 3285-86.

105 H.R. REP. NO. 68-179, at 8 (1924).

106 See 1924 Senate Hearings, supra note 1, at 24 (testimony of A.W. Gregg);
H.R. REP. NO. 68-179, at 45 (1924).
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Some House members unsuccessfully objected to large Board
membership on the ground that the upper limit would soon be reached and,
in the nature of bureaucracies everywhere, would never be diminished. The
result would be an unnecessarily costly and cumbersome body perpetuated
indefinitely.!"” It was also argued that if the Supreme Court could function
with nine members, no inferior judicial body should require more.!% These
views had a more persuasive impact in the Senate Finance Committee, and
the bill reported by it provided for a permanent Board of only seven
members. However, under the Committee bill, for the first two years the
Board was to be composed of 28 members, a number believed sufficient to
deal with the backlog.!® The terms of all 28 members were to expire two
years after enactment of the 1924 legislation, and the seven members
thereafter designated were to have staggered terms, with their successors
having ten year terms.!' These provisions were adopted by the full Senate
and became part of the Revenue Act of 1924.111

The modifications reflected various attitudes toward both the Board and
the federal income taxes. Chairman Green was later to observe that
Congress initially viewed the Board as something of an experiment;!!? the
limited tenure of the first members and the fairly small “permanent” size of
the Board demonstrate this view. Additionally, in a nation that recently
emerged from a costly war, there were many who believed the large and
complex wartime taxes were merely an unpleasant, but temporary, necessity,
and once the disputes arising from the measures were settled, income and
profits taxes would become just a painful memory. Evidence of this
attitude could be found in the direction of Mellon policy, which was toward
lower and lower taxes. However, just as the Board came to be viewed as a
successful experiment, future events established the income tax as an
important and permanent part of the fiscal affairs of the nation. The tax
was not to become a truly mass tax until World War II, but the fact that its
burden was mostly felt by persons of higher income did not result in the
elimination of disputes arising under it.!13

10765 CONG. REC. 3283 (1924) (remarks of Mr. Blanton).
108 ] at 3288 (remarks of Mr. McKeown).

109°S. REP. NO. 68-398, at 42 (1924).

10T, at 42; H.R. 6715, 68th Cong., 1st Sess. § 1000(b) (1924) as reported by
the Senate Comm. on Finance.

11 Ch. 234, § 900(b), 43 Stat. 336.

11267 CONG. REC. 524 (1920).

113 See Part 1, note 196 (indicating a steady increase in civil tax litigation in the
federal courts). As reflected in Appendix A, the volume of litigation in the Board
dropped significantly after 1928; thereafter until the late 1970s, litigation levels
before the Board and Tax Court remained relative stable. Even with the advent of
the mass income tax in World War II there was no startling increase in the number



Creation of the Board of Tax Appeals 73

A recurring problem of personnel management which drew attention
during the consideration of the 1924 legislation involved the use by
Government employees of their special knowledge and expertise for private
gain.  As previously discussed, during and after World War I, the
administration of federal taxes was in a state of considerable disarray. The
income and profits taxes were in their infancy, and the public at large had
little reliable information on the policies and procedures of the Bureau of
Internal Revenue. For this reason, former employees of the Bureau were
able to command substantial fees for using their special information to aid
clients involved in tax controversies before the Bureau. With Bureau
salaries and morale comparatively low, the opportunities of private practice
encouraged a disruptively high turnover of personnel, and occasionally
resulted in frauds being perpetrated.!!4

Congressional reaction to these problems found expression in an
amendment, offered by Congressman LaGuardia and adopted by the
House, that barred former members of the Board, for a two-year period
following the termination of their membership, from practicing before the
Board, before any official of the Treasury, or with any firm of lawyers,
accountants, or agents practicing before the Board or the Treasury.!’> In
the Senate, the provision was narrowed somewhat to only forbid practice
by former Board members before the Board and the Bureau of Internal
Revenue.!1¢

Secretary Mellon was very much opposed to the limitation on practice,
on the ground that a two-year term, when combined with the practice
limitations, would make it difficult to attract able individuals to the
Board."'” This criticism had some impact; the conference committee and

of tax cases, although there has been a general upward trend. The Tax Court’s
caseload increased significantly in the late 1970s and throughout the 1980s, largely
as a result of a spike in tax shelter litigation. Case filings tapered off in the late
1990s and hit historic lows at the turn of the century. Thereafter, the volume of
annual filings gradually returned the 30,000 range, where they currently remain.

14 See generally Sully, Those Refunded Millions, SA\TURDAY EVENING POST, June
21, 1924, at 306, 156.

115 65 CONG. REC. 3286-87 (1924). An effort was made by Representative
Blanton to broaden the amendment to cover not only former Board members but
also all former employees and officials of the Treasury Department. Impetus for
the broadened amendment came from disclosure that former Secretary of the
Treasury McAdoo accepted a retainer of more than $100,000 with respect to a
matter pending before Treasury when he was Secretary. Although there was
substantial support for the Blanton amendment, it was stricken as not germane. 1d.

116§, REP. NO. 68-398, at 42—43 (1924).

17 See Mellon, supra note 93.
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Congress modified the restriction to apply only to members appointed
following the terms of the original two-year members.!18

One of the most controversial aspects of the Administration bill was the
annual salary of $10,000. The Secretary and his supporters justified this
relatively large amount ($2,000 more than circuit court judges and $2,500
more than district court judges)!'” on the ground that a substantial salary
was necessary to attract and retain members of sufficient expertise and
experience to creditably discharge the functions of the Board. Government
personnel problems had been particularly acute among the more skilled
workers who could procure much higher compensation working for private
interests. The Committee on Appeals and Review was a case in point, and
its members averaged just one year of service.!? The generous proposed
salary was largely a response to this experience.

On the other hand, there was substantial congressional opposition to
the $10,000 figure. Some outspoken opponents of the Administration held
the view that the proposal envisioned a well-padded sinecure for friends of
Secretary Mellon on an agency which would do little work to justify the
expense.’?!  But even more moderate congressmen were disturbed by the
prospect of paying Board members vastly more money than was currently
paid to employees of the Bureau for substantially the same work. For
example, members of the Committee on Appeals and Review were
receiving between $5,000 and $6,000, and other Bureau employees eligible
for appointment to the Board were making as little as $2,000. Salary
increases of from 100 percent to 500 percent were felt by many to be
unjustified.'?2 The fact that the Mellon plan called for higher salaries than
those paid to most federal judges (including those sitting on appellate
courts), to most state governors, and to all congressmen did little to help
the Administration’s cause.'?> Although some federal officials were
receiving equivalent or larger salaries than that proposed for the Board
(I.C.C. commissioners — $12,000; F.T.C. members — $10,000; Federal Farm
Loan Board members — $10,000),'2* the disparity between the proposed
salary and that being paid to federal appellate judges was termed
“inexcusable,” “contrary to the entire system,” and “perfectly ridiculous.”125

118 H.R. REP. NO. 68-844, at 30 (1924); Revenue Act of 1924, ch. 234, § 900(c),
43 Stat. 337.

119 §ee 65 CONG. REC. 3283, 7694 (1924).

120 4. at 3285 (rematks of Mr. Chindblom).

121 Jd. at 3283 (tematks of Mr. Blanton).

122 4. at 3281-82, 7694.

125 1d. at 3281, 3283, 7694.

124 4. at 3281.

125 4. at 3282, 7694.
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Finally, some questioned the Administration’s premise that the
compensation was justified in light of the expertise required of Board
members. It was noted that membership on the Board did not even require
legal training or experience. Senator Norris, for one, was of the opinion
that a Board member required less skill than a judge of a court with more
general jurisdiction.

A district judge receives $7,500 a year and has to pass upon all kinds
of litigation that comes before him . ... He has to be versed in all
branches of jurisprudence and of law. The members of the
proposed tax court are going to become, after they have been
educated by serving for a while, experts in tax matters only; they will
have nothing else to do.

The man who has the qualifications of a district judge possesses
qualifications much superior to the qualifications necessary to fill one
of these places, and the judge of a court of appeals more yet, so there
is not anything involved in this work that requires a salary superior to
that of our judges.'?

The progress of the salary provision through Congress was erratic. The
Ways and Means Committee reported the bill with a $10,000 salary.!?7
Chairman Green strongly supported the provision on the House floor,
contending that he would rather the Board be entirely eliminated from the
bill than have a limitation on members’ salaties that would prevent its
achieving the desired objective.!?8 Additional support for the $10,000 salary
was voiced by Congressman Chindblom, who had been an outspoken
opponent of tying the Board to the Treasury. He argued that although no
federal employee was being adequately compensated, that fact should not
defeat equitable salaries for members of the new Board.!? Nevertheless, the
full House was not sufficiently impressed with the necessity of the $10,000
figure, especially when the Administration was taking a generally
conservative position with respect to federal spending,'’® and lowered the
salary to $7,500.131 The Senate Finance Committee restored the $10,000
salary,!32 but Senator Nortis led a floor fight to again reduce it to $7,500.133
Chairman Smoot and Senator Jones, unlikely allies, combined forces to

126 14 at 7695 (remarks of Senator Norris).

127 HLR. REP. NO. 68-179, at 8 (1924).

12865 CONG. REC. 3281-82 (1924).

129 Id. at 3285.

130 Id. at 3282-83 (remarks of Messts. Garner and Blanton).
Bl 14, at 3285.

132§, REP. NO. 68-398, at 42 (1924).

13365 CONG. REC. 7694-95 (1924).
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oppose the Norris amendment,'>* but those favoring the lower salary
prevailed.!35

Congressional amendments with respect to salary and limitations on
practice by Board members disturbed Secretary Mellon as much as any of
the other amendments and, along with the procedural changes, led him to
request withdrawal of the whole Board idea.

As the bill now stands in the Senate, the pay has been reduced to
$7500, the term of office to two years, and there has been inserted a
provision that no member of the Board may practice before the
Board or the Treasury Department within two years after cessation
of his employment as a member of the Board. Under these
conditions no capable lawyer would be willing to accept a position
on the Board. He would have only a short term, at moderate pay,
and be deprived for two years after his term ceased from a profitable
branch of practice in which he was particulatly expert. True, the
Board could be filled, but only with indifferent or inexperienced
members. With such members the Board could not perform the
work assigned to it.13

4. Jurisdiction

In light of the importance of jurisdiction, it is somewhat surprising that
little controversy was stirred by the rather restricted jurisdiction accorded
the Board under the Administration proposal. The Mellon plan provided
for Board review only with respect to income, estate, and excess profits
taxes, and only for such taxes imposed under the Revenue Acts of 1916—
24137 There existed in 1924 a myriad of other internal revenue taxes,!3 but

134 14

135 Jd. at 7695. The Administration bill had also been generous with respect to
per diem travelling expenses for Board members and employees. It had provided a
$10 allowance for members and an $8 allowance for other employees. 1924
Administration Bill, supra note 6, §1000(h). The usual per diem in other
government agencies was $4, and Congtress ultimately lowered the Administration
provision to $7 for Board members and $4 for employees. 65 CONG. REC. 331,
7837 (1924).

136 Mellon, s#pra note 93.

1371924 Administration Bill, s#pra note 6, §§ 274, 279, 280, 308, 312, 316,
1000(c). The language of the statute was not clear that the Board was to have
jurisdiction over deficiencies asserted under prior acts, providing only that taxes
under such acts should be “assessed, collected, and paid in the same manner and
subject to the same provisions and limitations . . . as in the case of the taxes
imposed by this title.” Id. §280. The Board soon held that this provision was
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since they raised comparatively little revenue and aroused practically no
public interest, the Administration apparently felt that any questions
concerning them were too insignificant to warrant pre-assessment review.!?
Congress agreed, and the only modification made with respect to
reviewable taxes was the addition of gift tax controversies.!# That the
Mellon bill did not provide for such review was perfectly understandable—
no gift tax was included in the Mellon plan, it was wholly a congressional
creation in the Revenue Act of 1924 and was passed over the strenuous
opposition of the Administration.!*!

The jurisdiction of the Board under the Administration proposal and the
ensuing legislation was further limited by the procedural requirements for
obtaining Board review. The Board was restricted to cases arising in one of
two ways. First and most important, the Board could hear taxpayer appeals
filed in response to deficiency notices mailed by the Commissioner.#?
“Deficiency” was a term of art meaning generally, then as now, the excess
of tax due over the amount conceded as due by the taxpayer.143 Second, the
Board was given jurisdiction to hear appeals from decisions of the
Commissioner with respect to jeopardy assessments for which claims in
abatement were filed by the taxpayer.!#

sufficient to give it jurisdiction over such deficiencies when they were asserted after
passage of the 1924 Act. Gutterman Strauss Co., 1 B.T.A. 243 (1924).

138 Although the Revenue Act repealed many of the excise taxes that had been
imposed by prior legislation, there remained a great many of these provisions,
including taxes on tobacco, admissions, dues, automobiles, tires, cameras, coin
operated machines, mahjong sets, artistic works, jeweltry, corporate stock, boats,
narcotics, and many other items and occupations. Revenue Act of 1924, ch. 234,
Tit. IV-VII, 43 Stat. 316.

139 See Dana Latham, Jurisdiction of the United States Board of Tax Appeals Under the
Revenue Act of 1926, 15 CAL. L. REV. 199, 202 (1927) [hereinafter cited as Latham].

140 Revenue Act of 1924, ch. 234, § 324, 43 Stat. 316.

4 See statement of President Coolidge, supra note 97, at 1; 65 CONG. REC.
3173 (1924).

1421924 Administration Bill, supra note 6, § 274(a). Under the bill, the time for
appeal was thirty days from the date the deficiency notice was mailed. This period
was extended to sixty days as the result of an amendment adopted on the House
floor. 65 CONG. REC. 2969-70 (1924).

1431924 Administration Bill, s#pra note 6, § 273. Then (as now) the definition
of deficiency was somewhat more complex than is indicated above because account
must be taken of situations in which prior deficiencies for the same year were
assessed on the one hand, and taxes were rebated on the other. Revenue Act of
1924, ch. 234, §§ 273, 307, 43 Stat. 296, 308 (now codified at L.R.C. § 6211).

1441924 Administration Bill, supra note 6, §§ 279, 312, as enacted, Revenue Act
of 1924, ch. 234, §§ 279, 312, 43 Stat. 300, 310.
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Authorization for jeopardy assessments, which formed a part of the
Revenue Act of 1921,45 was continued in the 1924 Act as a means of
immediately assessing a tax if collection would be jeopardized by delay.
Under the 1924 Act, a jeopardy assessment could be made, either before or
after the mailing of the deficiency notice and at any time before a final
decision of the Board.1¢ If the taxpayer paid the assessment, the Board
would lose jurisdiction to determine the correctness of the deficiency
determination since the deficiency, if any, ceased to exist after payment.'#
However, the taxpayer could, in lieu of paying the assessment and pursuing
his relief by way of refund litigation, file a claim in abatement which, if
accompanied by a bond approved by the collector and in an amount not
exceeding double the amount of the claim in abatement, would stay
collection of the tax pending disposition of the claim. If the Commissioner
denied the claim, the taxpayer could, within 60 days of the mailing of the
notice of denial of the claim, file an appeal with the Board contesting the
denial.148

Congress accepted virtually all aspects of the Administration proposal as
to the jurisdiction of the Board. The most significant change was a House
floor amendment extending from 30 to 60 days the time within which a
taxpayer could appeal a deficiency determination or the denial of a claim in
abatement.!4

The limited jurisdiction of the Board stitred a small amount of
Congtressional debate. Some felt that the proposal was unduly restrictive in
limiting Board review to deficiencies and claims in abatement. In the
House, Congressman Jeffers argued for a Board of much broader
jurisdiction than that proposed by the Administration. According to Mr.
Jeffers, the Board should be a watchdog agency over the Bureau with an
obligation to investigate, even on its own Initiative, “anything like fraud,
favoritism, gross error . . . and the board should have power to redetermine
the tax in any such case. . . .”150 If adopted, the Jeffers proposal would have
substantially broadened Board powers from adjudication to include
investigation and prosecution of a wide range of abuses. Had his
suggestions been adopted, it is probable the Board would not have been
able to carry on, as efficiently as it did, the determination of tax

145 Ch. 130, § 250(d), 42 Stat. 265.

146 Revenue Act of 1924, ch. 234, §§ 274(d), 308(d), 43 Stat. 297, 309.

W Cf. Everett Knitting Co., 1 B.T.A. 5 (1924). But see California Associated
Raisin Co., 1 B.-T.A. 1251 (1925); Northwestern Mut. Life Ins. Co., 1 B.T.A. 767
(1925); California Associated Raisin Co., 1 B.T.A. 314 (1925).

148 Revenue Act of 1924, ch. 234, §§ 279, 312, 43 Stat. 300, 310.

14965 CONG. REC. 2969-70 (1924).

150 Id. at 2614.
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controversies. This proposal did not attract any significant support, even
though substantial anti-Bureau sentiment prevailed in Congress.

In the Senate some support was marshaled for a different sort of
broadening of the proposed jurisdiction. In hearings before the Finance
Committee and on the floor of the Senate, proposals were made to grant
Board jurisdiction in proceedings involving refund claims as well as
deficiencies. Thus, taxpayers who had already paid a disputed tax could
seek refund in the Board as well as in district court and the Court of
Claims.'>! The arguments in favor of providing refund jurisdiction to the
Board were not insubstantial. A principal objective of the Board was to
provide a more expeditious and less costly remedy than was available in the
other courts, and some saw little reason why Board review should be
granted to taxpayers who had not yet paid a disputed tax and withheld from
those who had.'2 Senator McKellar proposed an amendment that would
have extended refund jurisdiction to the Board in cases involving more than
$10,000, and had it been adopted, the structure of tax litigation might have
developed very differently. Under the proposal, claims for refund of more
than $10,000 were to be referred to the Board automatically, and the
Board’s finding would be binding on Treasury.'> The amendment was
strongly opposed by Senator Smoot, chairman of the Finance Committee,
on the ground that it would increase the Board’s caseload by 5,000,000
cases. Senator McKellar was more than a little incredulous about this figure
because there were only 4,300,000 taxpayers in the country, the vast
majority of whom did not earn $10,000 a year, much less pay disputed tax
of that amount. Senator Smoot’s figure indicated that refund claims had
been filed totaling more than $50 billion. Yet, between 1913 and 1924
internal tax revenues totaled only $29 billion. Nevertheless, Senator Smoot
was adamant about the figure, and the amendment was withdrawn.!>* The
exchange between Senators Smoot and McKellar is an instructive example
of one type of debating technique:

Mr. SMOOT. I do not think that even the Senator will ask that . . .
[expansion of Board jurisdiction] be agreed to when he knows what
it means.

131 Under the Administration proposal, the Board did not have jurisdiction
over a tax that had been paid. Even if Board jurisdiction had been properly
invoked upon the mailing of a deficiency letter, any payment of the disputed tax
prior to a decision of the Board would strip it of power to decide the case. This
aspect of the proposal was continued in the final Act. See Northwestern Mut. Life
Ins. Co., 1 B.T.A. 767 (1925).

152 See 1924 Senate Hearings, supra note 1, at 343, 389.

15365 CONG. REC. 7696 (1924).

154 d. at 7696-97.
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Mr. MCKELLAR. I think I do know what it means.

Mr. SMOOT. This is what it means: It means that instead of
having 28 judges we will have over 300 judges. We have over
5,000,000 claims pending now, and if they are all to go —

Mr. MCKELLAR. Mzr. President, it relates only to claims of over
$10,000.

Mr. SMOOT. 1 know that it relates to claims of over $10,000.
Could 400 judges handle it? I am sure we would have to have at least
300 before the expiration of the time fixed in the amendment. I
know the Senator has not studied the question. In fact, when 1
looked at it myself first I did not know how many claims there were.

Mr. MCKELLAR. How many claims did the Senator say there
were?

Mtr. SMOOT. Over 5,000,000.

Mr. MCKELLAR. Of over $10,000 each?

Mt. SMOOT. Of over $10,000.

Mr. MCKELLAR. In taxes?

Mr. SMOOT. These claims

Mr. MCKELLAR. I asked the Senator’s assistant, the gentleman
from the Treasury Department, to give me the facts and he said he
could not do it, that it would take him some time to find them.

Mr. SMOOT. That was as to claims and abatements. That is quite
different from this amendment. This amendment relates to any
claim, refund, or abatement.

Mr. MCKELLAR. There are how many?

Mr. SMOOT. Over 5,000,000.

Mr. MCKELLAR. Above $10,000?

Mr. SMOOT. Above $10,000.

Mr. MCKELLAR. That involves quite a large amount of money.

Mr. SMOOT. It certainly does.

Mr. MCKELLAR. Five million claims of over $10,000 each? I am
sure the Senator can not be accurate in his statement.

Mr. SMOOT. All I know is that I have been informed by the
department, since reading the amendment, that that is the fact. 1
asked for the information, and that is what they told me.

Mr. MCKELLAR. Has the Senator any information he can put in
the RECORD from the department that there are over — did the
Senator say 10,000,000?

Mr. SMOOT. Five million.

Mr. MCKELLAR. That there are more than 5,000,000 claims of
over $10,000 each?

Mr. SMOOT. We can get the information for the Senator by
tomorrow.
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Mr. MCKELLAR. I ask to be allowed to have the amendment go
over until we can get the facts.

Mr. SMOOT. There is no necessity of that. If there were half that
number, we have not enough judges. We are not going to provide
200 judges.

Mr. OVERMAN. The Senator certainly did not mean 5,000,000
claims?

Mr. MCKELLAR. That would mean $50,000,000,000 —

Mr. SMOOT. I do not mean that.

Mr. MCKELLAR. I am sure the Senator could not mean that.

Mt. SMOOT. I do not mean in dollars at all; I mean in claims.

k ok ok ok ok

Mr. MCKELLAR. If there were 5,000,000 claims of $10,000 each
in taxes, it would be something so stupendous that the mind of man
could hardly conceive it. 1 am sure the Senator from Utah [Mr.
SMOOT], who is generally accurate and who accused me of not
knowing what my amendment meant, has his facts sadly mixed on
this proposition. I challenge him to bring the facts from the
Treasury Department. The Treasury Department can give them.

Mr. SMOOT. I have already stated to the Senator that I have not
made a personal examination into those claims, and no one else has
done so outside of the Treasury Department; but the Treasury
Department officials tell me that there are over 5,000,000 claims
which would be affected by this amendment. It is impossible to
have enough judges to handle those claims. Of course, there is
nothing to many of the claims. There probably is nothing to 98 per
cent of them. But the taxpayers have a right to file claims. They
make the claims, and I refer to claims to abatement as well.

For the reasons I have given, I hope the amendment will not be
agreed to.

5. Effect of Board Decision

A key feature of the Administration proposal provided that Board
decisions were only final on the issue of summary assessment, and not with
respect to the question of liability. Thus, the Government, if it lost before
the Board, could not summarily assess additional tax; however, the
Government could, within one year, commence a court action for
collection of any amount disallowed as a deficiency by the Board.!5
Conversely, if the Government prevailed before the Board, the deficiency

1551924 Administration Bill, supra note 6, § 274(b), as enacted, Revenue Act of
1924, ch. 234, § 274(b), 43 Stat. 297.
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would be immediately assessed and collected.’® Although the taxpayer
could not directly appeal the Board decision to a higher court, he could file
a claim for refund. If the claim was either denied or was not acted on
within six months, the taxpayer could then commence a refund action in a
district court or the Court of Claims.!> In any further court proceedings,
the Board’s decisions were to be taken as prima facie evidence of the facts
found by the Board.!>8

Since Mellon envisioned a Board that would conduct informal hearings,
it was entirely appropriate that its decisions should not be appealable but
rather should be subject to collateral review. However, in light of the
congressional amendments, particularly those with respect to practice and
procedure, it is somewhat surprising that serious consideration was not
given to making Board decisions final with a right of appeal. Nevertheless,
no such modification was advanced, and the Mellon proposal on this point
was adopted by Congress virtually without change.

A Senate amendment was added to the bill that, if retained in the final
Act, would have substantially changed the effect of Board decisions that
were adverse to the taxpayer. The amendment, introduced by Senator Reed
of Missouri, put the initiative with the Government to collect disputed
deficiencies. If the Board determined a deficiency, the tax would be
assessed and the taxpayer notified thereof. Within 30 days of the mailing of
the notice, the taxpayer could file a statement admitting so much of the
deficiency as he felt was due. If the deficiency determined by the Board
exceeded this amount, the Government could collect the excess only by
commencing a district court action that the taxpayer could defend on
substantive grounds. Interest of six percent would be added by the court to
any judgment affirming a deficiency, and a penalty of 25% could be added if
the court found the taxpayer’s defense to be frivolous. The Government
could apply to the district court for security to be given by the taxpayer if
reasonable grounds existed for believing that collection of any judgment
rendered for the Government would be jeopardized by the fraudulent or
wrongful act of the taxpayer.!>

Senator Reed of Missouri, who introduced the amendment, admitted
that he had drawn it before he knew of the proposal for a Board of Tax
Appeals.’®® Nevertheless, the Senate adopted it to enable the House-Senate

156 [

157 See Revenue Act of 1924, ch. 234, § 1014, 43 Stat. 343; H.R. REP. NO. 68-
179, at 8 (1924); S. REP. NO. 68-398, at 42 (1924).

1581924 Administration Bill, s#pra note 6, § 1000(d), as enacted, Revenue Act of
1924, ch. 234, § 900(g), 43 Stat. 337.

15965 CONG. REC. 8108-09 (1924).

160 14, at 8114.
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conference to study the proposal and consult Treasury.’o! In fact, the only
true advocate of the proposal was Senator Reed. The provision was excised
by the conference,!¢? so the amendment itself was not of great importance.
The debates, however, illustrated congressional suspicion of the Board.

The proposal was intended to cure what Senator Reed saw as the
existing evil of the power of Treasury to make an ex parte assessment of
additional tax, long after the close of the taxable period. This assessment
could force an individual or a business, unprepared for the additional tax,
into bankruptcy or subject it to distraint on its property without a chance to
have a court hearing on the issue. The amendment was to give the taxpayer
his day in court.!®3 The principal argument against the Reed amendment
was that the Board of Tax Appeals would solve the problem. Senator Reed,
however, did not see the Board’s hearing as the equivalent of a day in court
and apparently did not believe that the Board would be truly independent.

If the board works as perfectly as my friend from Utah (Senator
Smoot) hopes it will, the taxpayer would in very few instances be
obliged to go to court; but if it does not work perfectly, and if the
taxpayer is really aggrieved, he will have his day in court according to
the rules of law and evidence; otherwise he is remitted merely to the
decision of a subdivision of a board created in the Treasury
Department out of such material as they may be able to get, and that
board is quite as likely to err as the boards that were voluntarily set
up without any particular law or any law whatever to warrant their
creation. 104

The provision was also seen as having a certain salutary effect on the
Board’s deliberations. Knowing that the case would go to court if they
decided against the taxpayer, Board members might be more likely to be
fair and just, rather than assuming an arbitrary position toward the
taxpayer.165

Although Senator Reed alone defended the amendment, it is appatent
that others shared some of his views on the Board.1%¢ This attitude was
understandable since the Board was an untried body that in its initial
conception was merely a successor to the Committee on Appeals and
Review. This same skepticism led to the more constructive amendments
that secured the Board’s independence from the Treasury (an amendment

161 4. (remarks of Senator Jones of N. Mex.).

162 H.R. REP. NO. 68-844, at 23 (1924).

16365 CONG. REC. 8108-10 (1924).

164 Id. at 8111.

165 [

166 §e¢ 67 CONG. REC. 524 (1925) (remarks of Chairman Green).
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of which Senator Reed was apparently unaware) and provided a more
formalized procedure.!¢’

D. The Board from 1924-1926

When its first members assembled to be sworn in on July 16, 1924, there
was considerable uncertainty as to both the Board’s prospects for success
and the support it would receive from the Administration and Congress.
President Coolidge had signed the Revenue Act of 1924 into law on June 2,
1924, but he did so with serious reservations. In the view of his
Administration, the Board was to be created for the purpose of moving the
review function from the Bureau to the Treasury Department. Congress, of
course, went much further than this and, in the words of President
Coolidge, made the Board “in its essentials practically a court of record.”!68
The President felt that these changes would so burden the Board with
procedural, evidentiary, and other formalistic rules that it would be unable
to cope expeditiously with its expected caseload. “The result will be greater
delay in the final settlement of tax cases, and may ultimately result in the
complete breakdown of the administrative machinery for the collection of
taxes.”1% Not surprisingly, the President’s views were shared not only by
Secretary Mellon!'” and A.W. Gregg, special assistant to Secretary Mellon,!”!
but also by Administration supporters on the Hill.'72 The same view was
reiterated more moderately by Under Secretary of the Treasury, Garrard B.
Winston, at the organizational meeting at the Board on July 16, 1924. He
warned that “there is great danger that . . . [the] Board may be
overwhelmed” because of its formalistic procedure and therefore urged the
new members to organize quickly under rules that would permit the speedy
settlement of cases.!”

167 See supra notes 55-97 and accompanying text.

168 See Statement of President Coolidge, s#pra note 97.

169 1]

170 Mellon, supra note 93.

71 Undated statement of A.W. Gregg, c. 1924, National Archives Building,
Records of the Treasury Dep’t, Record Group 56, Tax — Board of Tax Appeals 1923—
24.

17265 CONG. REC. 9540 (1924) (rematks of Mr. Mills); see also id. at 9545
(remarks of Mr. Tilson).

173 Treasury Department, press release, July 16, 1924, National Archives
Building, Records of the Treasury Dep’t, Record Group 56, Tax — Board of Tax
Appeals 1923—24 [hereinafter cited as Winston Press Release].
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Of course, many people disagreed with these appraisals and felt that the
Board had been strengthened by the amendments.'”* Indeed, some even
believed that Congress had not gone far enough and that the Board should
have been made, in all respects, a court.!™ Oddly enough, within a little
more than a year, the very same Administration that had excoriated
Congress for legislation that might lead to the breakdown of tax
administration was to admit the error of its ways and to urge Congress to
take additional steps to make the Board a court.!7

There were also those who believed that creation of the Board of Tax
Appeals, no matter how constituted, would do little to relieve the
fundamental problems of tax administration. In the view of these
observers, only improved performance by the Bureau could solve the
problem, and such improvement would obviate the need for the Board.!”
They perceived the complexity of the law and the inefficiency and
arbitrariness created by the personnel policies of the Bureau as the real
culprits in the tax administration crisis. Unless these problems were solved,
creation of the Board would achieve little good. Thus, Chairman Green of
the Ways and Means Committee supported the Board only because he felt
the proposed $10,000 salary would be sufficient to attract and hold
competent personnel. He did not regard the other aspects of the proposal
as likely to relieve the problem and took the position that if the
recommended salary for Board members was reduced he would favor
eliminating the Board entirely.!’

To a large extent, these critics failed to appreciate the limited objective
of the Board. It was not intended by itself to solve all the problems
associated with tax administration. A more realistic appraisal of the Board’s
function was given by its first Chairman, Charles D. Hamel.

It must not be expected that the Board can in itself reduce or remove
the complexities that are inseparable from the administration of any
tax law similar to the laws which have been enacted since the
adoption of the 16th Amendment. It will afford an independent
tribunal for the consideration of questions which grow out of a valid
difference of opinion as to the correctness of the findings of the

174 See, eg, 65 CONG. REC. 3284 (1924) (rematrks of Mr. Young); id. at 9544
(remarks of Mr. Treadway); 7. at 9546 (remarks of Mr. Hawley).

1751924 House Hearings, supra note 26, at 112 (testimony of Mr. Ely
Goldsmith).

176 Hearings on Revenne Revision, 1925, Before the House Comm. on Ways and Means,
69th Cong., 1st Sess. 932 (1925) [hereinafter cited as 1925 House Hearings].

1771924 House Hearings, supra note 26, at 409; 65 CONG. REC. 3282 (1924)
(temarks of Mr. Garner); id. at 3283—84 (remarks of Mr. Blanton).

17865 CONG. REC. 3282 (1924).



86 The United States Tax Court — An Historical Analysis

Bureau of Internal Revenue in any given case, and to that degree it
will assist in the equitable and just collection of the tax and ensure
that the rights of the taxpayer are duly protected and observed.!”

In the first hectic months following its creation, the Board moved toward
fulfilling this objective.

1. Selection of Members

The first step in organizing the Board was the selection of its members.
The Revenue Act of 1924 did not specify the qualifications for Board
membership; it merely directed that selection be based “solely on the
grounds of fitness to perform the duties of the office.”8 On July 2, 1924,
President Coolidge selected the first 12 members of the Board.!8! Seven
were “from the public” and five were “from the Bureau of Internal
Revenue.”182

From the Public:

Adolphus E. Graupner (R) California
J.S.Y. Ivins (R) New York
John M. Sternhagen (R) Illinois
Sumner L. Trussell (R) Minnesota
John D. Marquette (D) Washington, D.C.
W.C. Lansdon Kansas

A.E. James (R) New York
From the Bureau:

Chatles D. Hamel (R) North Dakota
Jules Gilmer Korner, Jr. (R)  North Carolina
Benjamin H. Littleton (D) Tennessee
Chatles P. Smith (R) Massachusetts

Chatles M. Trammell (D) Florida

The Board members met for the first time on July 16, 1924, in the office
of Under Secretary Winston, where they took the oath and officially
assumed office.’83 Congress was not then in session, so the Senate could

179 Letter from Chatles D. Hamel to Catlyle S. Baer, dated December 29, 1924,
pp. 22-23, filed at the U.S. Tax Court in “Revenue Act of 1924: Memoranda and
Correspondence.”

180 Revenue Act of 1924, ch. 234, § 900(b), 43 Stat. 336.

181 N.Y. Times, July 3, 1924, at 8, col. 3.

182 See Winston Press Release, supra note 173.

183 B.T.A. Conference Minutes, July 16, 1924.
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not confirm the nominations, but pursuant to a concurrent resolution of
the House and Senate approved June 3, the new appointees could be
compensated for services rendered prior to Senate approval.!s

The political affiliation of the first members is noted parenthetically in
the same manner used by Secretary Mellon when he recommended the
appointment of these individuals to President Coolidge.!®> Of course, party
affiliation was not a statutory criterion of appointment, but it should not be
surprising that Presidents have tended to select appointees for the Board
and the Tax Court from the ranks of their own parties.

Occasionally political and professional considerations merged in the
selection (or non-selection) of members. In 1929, Mr. Walter S. Hallanan,
then a member of the Republican National Committee, wrote Secretary
Mellon concerning a prospective appointee.

I have learned that Mr. L.S. Echols of Chatleston, W. Va., is
endeavoring to secure appointment as a member of the Board of Tax
Appeals.

Mr. Echols has only recently been deposed here as postmaster of
the City of Charleston upon the recommendations of Senator Goff,
Senator Hatfield and myself. He has consistently opposed the
Republican ticket and I feel that it would be most unfortunate for
him to have any recognition from the administration at Washington.

Mr. Echols was formerly employed in my office during my term
as State Tax Commissioner of West Virginia. He has no particular
capacity for this work and, aside from this fact, is indolent and
entirely lacking in any elements of aggressiveness.

I am writing this letter with a view to calling your attention to the
matter and protesting against any favorable consideration being
given to the application which I understand has been filed by Mr.
Echols. I am sure that both United States Senators from West
Virginia feel the same way concerning him. Any appointment given
him would operate to place a premium on party infidelity.!8¢

184 N.Y. TIMES, June 4, 1924, at 2, col. 4.

185 Letter, July 2, 1924, National Archives Building, Records of the Treasury
Dep’t, Record Group 56, Tax — Board of Tax Appeals 1923—-24.

186 May 2, 1929, National Archives Building, Records of the Treasury Dep’t,
Record Group 56, Tax — Board of Tax Appeals 1928—32.
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On March 18, 1925, an additional four members were appointed:!

William R. Green, Jr. Towa
Percy W. Phillips New York
Logan Morris Utah
William D. Love Texas

A mild flurry of protest accompanied the naming of these members.
Mr. Green was the son of Chairman Green of the Ways and Means
Committee; Mr. Love was a former law partner of Representative Garner,
ranking Democrat on Ways and Means; Mr. Morris was a former secretary
to Senator Smoot, chairman of the Senate Finance Committee; and Mr.
Phillips was recommended by Senator Wadsworth, a member of the
Finance Committee. Some smelled a political deal in the appointments, but
because no one disputed the qualifications of the new appointees and
because Chairman Green and Representative Garner frequently disagreed
with the Administration over tax policy, the controversy quickly subsided
and the nominations were confirmed by the Senate on the same day they
were announced.!88

The additional four appointments brought the total membership of the
Board to 16, but almost immediately, Chairman Hamel resigned!®® for
reasons of health and inadequate compensation.!” In August, 1925, CR.
Arundell of Oregon was appointed, but Mr. lvins resigned one month
thereafter and Board membership remained at 15 until 1926.1!

The 1924 Act authorized a membership of up to 28 for two years, and it
seems clear that initially it was contemplated the Board would be at full
authorized membership.!92 That this did not come to pass seems to have
been the result of two factors. First, the short two-year term of office for
the initial members, combined with a relatively low rate of compensation,
made it difficult to recruit qualified personnel. Second, it quickly became
apparent that although a Board of 28 members could hear more cases than
a smaller body, a large number of members would make the work of the
Board unwieldy. Until July of 1926, the entire Board reviewed all decisions

187 N.Y. TIMES, March 19, 1925, at 4, col. 6.

188 [

1891925 House Hearings, supra note 176, at 864 (testimony of Chairman
Korner).

190 Id. at 922 (testimony of Mr. Hamel).

P12 B T.A. iil.

192 N.Y. TIMES, July 17, 1924, at 18, col. 1.
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before their promulgation.'”> The purpose of this practice was to assure a
high degree of uniformity to Board precedents.'* This was considered a
very important feature of the Board, and it was felt that a body considerably
larger than 15 or 16 could not practicably review all cases decided by the
members.!” The questions of the appropriate qualifications of members,
the composition of the Board, and the selection procedure were the subject
of considerable interest in 1924 and later years.'?¢ It will be recalled that a
central issue in the legislative evolution of the 1924 Act was the selection
procedure. The Administration proposed that members be selected by the
Secretary of the Treasury. As part of the congressional amendments
designed to assure an independent Board, this authority was given instead
to the President. Nevertheless, the Treasury Department played a major
role in the selection of the first Board members. Solicitations and
recommendations for appointment were referred to Secretary Mellon and
his subordinates.’”” On July 2, 1924, the date on which the President
announced the first appointments, Secretary Mellon sent a letter to the
President listing twelve individuals “whom you may desire to appoint.”19
These twelve individuals in fact comprised the original appointments.
Additionally, evidence exists that the Bureau of Internal Revenue itself had
some influence in the selection of members.!?

1931925 House Hearings, supra note 176, at 861 (testimony of Chairman
Korner). After June 1926, the Board became more selective in the cases it would
review. See B.T.A. Conference Minutes, June 23, 1926.

194 7. Gilmer Korner, The United States Board of Tax Appeals, 11 A.B.A. J. 642,
643 (1925) [hereinafter cited as Kornet].

195 1.8.Y. Ivins, What Should Congress do with the Board of Tax Appeals, 3 NAT'L
INC. TAX MAG. 391 (1925) |hereinafter cited as Ivins].

196 Board of Tax Appeals Prepares for Early Hearings, 2 NAT’L INC. TAX MAG. 247—
48 (1924).

97 See generally letters dated 1924-29, National Archives Building, Records of
the Treasury Dep’t, Record Group 56, Tax — Board of Tax Appeals 1923—32.

198 National Archives Building, Records of the Treasury Dep’t, Record Group
56, Tax — Board of Tax Appeals 1923-24.

199 See, eg, Memorandum from Under Secretary of the Treasury Winston to
Commissioner Blair, August 1, 1924, National Archives Building, Records of the
Treasury Dep’t, Record Group 56, Tax — Board of Tax Appeals 1923-24.

Robert S. Lovett, at present one of the Assistant Attorney Generals, wants

to be a member of the Board of Tax Appeals. I attach a statement of his

qualifications. I think he would make an ideal type of man . ... Will you

remember to bring his name up, particularly when we are considering the
balance of the members?
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The part played by the Treasury in the selection process was widely
known?® and, in some circles, disapproved. Accountants were particularly
distressed, and Edward Gore, president of the American Institute of
Accountants, wrote President Coolidge in September, 1924, arguing that the
legislative history of the 1924 Act indicated that Treasury should have no
influence in the selection of Board members. He warned that the public
would lose confidence in the new agency if such influence persisted.?”!
Treasury’s answer to this criticism was that the Board was an independent
agency and its members, in discharging their duties, would not be affected
by the selection procedure.2

Treasury might have added that although Congress removed the direct
authority of the Secretary to appoint Board members, it did not prohibit the
President from consulting the Secretary and giving whatever weight he
desired to the Secretary’s recommendations. Moreover, because Treasury
was virtually the only government agency having direct contact with tax
experts, that Department was the most obvious source of information on
the competence of proposed members.

It is likely that most of those who objected to Treasury’s influence in the
selection of members were really concerned about the experience and
professional background of the persons selected rather than the selection
process. Soon after the enactment of the 1924 legislation, a controversy
erupted over whether persons who had served at Treasury or the Bureau
should be eligible for appointment. Some felt that such experience would
give an anti-taxpayer bias that would be inconsistent with the duties of the
Board; others felt that a Treasury background was virtually a sine qua non
for having the degree of expertise necessary for Board membership.2> The
controversy reached the White House, and the President attempted a
compromise by appointing five members from the Bureau and seven from
the public. The compromise, however, did little to appease those who did

200 “T do not think there is any doubt that the personnel was largely selected in
the first instance by the Treasury Department and recommended to the President,
who made the appointments.” Albert L. Hopkins, The United States Board of Tax
Appeals, 12 AB.A. J. 466, 471 (1926) [hereinafter cited as Hopkins].

201 September 8, 1924, National Archives Building, Records of the Treasury
Dep’t, Record Group 56, Tax — Board of Tax Appeals 1923—-24. Not all accountants
believed that Treasury should have no influence in the selection of members. The
New Tax Board, 3 C.P.A. MAG. 31 (1924).

202 Tetter from Secretary Mellon to C.B. Slemp, Sec’y to President Coolidge,
National Archives Building, Records of the Treasury Dep’t, Record Group 56, Tax
— Board of Tax Appeals 1923-24.

205 Conflict Over Choice of Members for Board of Tax Appeals, 2 NATL INC. TAX
MAG. 218 (1924); N.Y. Times, June 17, 1924, at 31, col. 1; see also The New Tax
Board, 3 C.P.A. MAG. 31 (1924).
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not want former Treasury people on the Board.?* While it was true that
only five appointees came to the Board directly from service with the
Bureau, of the remaining seven, three had been Bureau employees before
entering the private sector,?’> and two others had been employed by State
taxing agencies.?® Adding salt to the wound, the first chairman of the
Board, Charles D. Hamel, had up to the time of his appointment been
chairman of the Bureau’s Committee on Appeals and Review. At the
organization meeting of the Board on July 16, Under Secretary Winston
suggested Hamel’s election as chairman.?” No other nominations were
made and Hamel was unanimously elected.?® It was rumored that the
appointees had to give assurances that they would support Hamel for
chairman in order to gain appointment.

Because the Board was conceived to protect taxpayers from arbitrary
Bureau action, domination of the Board by former employees of the
“oppressor” was particularly irksome. The Treasury and the Board strove
to dispel the notion that the Board was “pro-Government,” but the idea
persisted. The New York Times editorialized in favor of selecting for
membership “those who have to obey the law rather than . . . those who
administer it.”2" The same sentiment was expressed more colorfully by a
Toledo attorney in a letter to C. Bascom Slemp, Secretary to President
Coolidge.

[I]t is not possible to cure a sheep killing dog by tying a ribbon
around his neck nor . . . is [it] possible to reform a tax hound by
giving him a position of apparent independence of the Bureau.?!0

Another source of dissatisfaction stemmed from the fact that, with one
exception (Lansdon), all the Board appointees were lawyers. Today it is
taken for granted that a necessary qualification for appointment to the Tax
Court is a legal background, but the situation in 1924 was considerably
different. In the first place, throughout the early years of the income and

204 See, eg, Letter from Roy P. Logan, Retail Merchants Assoc., to President
Coolidge, July 25, 1924, filed at the U.S. Tax Court in “Personnel: Memoranda &
Correspondence.”

205 Sternhagen, Trussell, and Marquette.

206 Tvins and Graupner.

207 Winston Press Release, supra note 173.

208 B.T.A. Conference Minutes, July 16, 1924.

209 August 2, 1924, at 8, col. 3.

210 Tetter from Edwin Marshall, Sept. 17, 1924, National Archives Building,
Records of the Treasury Dep’t, Record Group 56, Tax — Board of Tax Appeals 1923—
24. In 1920, the Senate passed a resolution that future appointees should not have
served at Treasury within two years of their appointment.
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profits taxes, accountants had dominated tax practice.?!' Second, the
members of the Committee on Appeals and Review were in large part
accountants and engineers. The Board was perceived by many as a
successor to the Committee, and it was not understood why the
membership of the Board was almost exclusively drawn from the bar.

During this period, accounting organizations actively petitioned for the
selection of accountants and engineers to the Board.?!? Lawyers were
criticized as being both ovetly technical and insufficiently grounded in
practical experience with commercial transactions and practices.?!? That
these petitions went unheeded probably should not be attributed to
anti-accountant sentiment at Treasury. The presence of several non-lawyers
on the Committee on Appeals and Review until its dissolution in 1924
indicates that no such bias existed. As a matter of fact, had Congress
adhered to the Administration proposal in creating the Board, it is likely
that lawyer dominance would not have developed. As much was said by
Secretary Mellon when he wrote that

the original recommendations for a Board of Tax Appeals
contemplated an administrative body somewhat of the character of
the board of referees which handles British income tax matters.
Such a board properly would be made up of lawyers, accountants,
and business men and would adjust tax questions with the taxpayers
in a commonsense way around the table. Congress, however,
modified the proposal by creating a court in which taxes are to be
litigated.  The requirements for membership on a court are
knowledge of the law, experience in litigation, and appreciation of
the value of evidence. The training of a member of the court,
therefore, should be essentially legal 214

It is unlikely that these words did much to soothe the outraged sensibilities
of the accountants.

211 See infra note 234 and accompanying text.

212 See, e.g, Letter from Frank Lowson, Chairman, Comm. on Fed. Legislation,
American Inst. of Accountants, to Calvin Coolidge, Sept. 20, 1924, containing
resolutions of State accounting societies of Delaware, Indiana, Kentucky and Ohio,
National Archives Building, Records of the Treasury Dep’t, Record Group 56, Tax
— Board of Tax Appeals 1923-24.

213 See George O. May, Accounting and the Accountant in the Administration of Income
Taxation, 47 COLUM. L. REV. 377 (1947).

214 Letter from Secretary Mellon to C. Bascom Slemp, Sept. 22, 1924, National
Archives Building, Records of the Treasury Dep’t, Record Group 56, Tax — Board of
Tax Appeals 1923-24.
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The prognosis for the Board in the summer and fall of 1924 was
gloomy. In addition to the dissatisfaction of the Administration with the
type of body Congress had created, large segments of the accounting
profession, and to a lesser extent, the legal profession, were displeased by
the close connection of the first Board members with Treasury, the
influence of Treasury in their selection, and the absence of accountants,
engineers, and businessmen from the Board. Undoubtedly the first
members of the new agency were well aware that if they fell behind with
their caseload, Treasury could argue that it was correct all along in urging
the creation of an informal hearing agency rather than a quasi-judicial body.
The probable result would be a drastic change in the character of the Board.
Moreover, if the Board permitted the appearance of Treasury bias in its
proceedings or decisions, taxpayer representatives would be up in arms and
the Board’s continued existence would be jeopardized. In short, the Board
was confronted with a situation in which it had to prove itself to a disgusted
Treasury and a suspicious public.

2. Rules of Practice and Procedure

Describing the status of the Board on the date its first 12 members were
sworn in, Chairman Korner stated:

At that time there was nothing in the way of a board except the
members who were just sworn in. We had no quarters, no furniture,
no cases, and no business. We had nothing, and the first thing to do
was to get quarters. Tentative arrangements had been made for that
purpose and soon after organization a lease was signed and we went
into quarters in the Investment Building at Fifteen and K Streets. 1
might say that under the act the commissioner began sending out the
so-called statutory deficiency letters very soon after the passage of
the act. The board was not organized, as you will note, until about
six weeks after the passage of the act. We realized that there were a
great many taxpayers who did not know where to send their appeals
and that they would be denied relief and the right of appeal unless
they were forthwith instructed and given information as to how and
where such appeals should be prepared and sent.

Accordingly, the most urgent thing for us was the question of
procedure, more particularly with reference to the style and manner
of bringing appeals. Therefore, we went to work and organized
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ourselves into committees at once and started to work out our
procedure.2!5

The Board set to work formulating its procedural rules on July 17,
1924216 and after only ten days of “almost continuous session”?!7 its first
rules of practice and procedure were released.?!® The new rules, numbering
26, covered nine printed pages and dealt with the essential subjects:
eligibility to practice, pleadings, briefs, motions, hearings, subpoenas,
testimonial and documentary evidence, depositions, written interrogatories,
and stipulations. Included in the rules were forms suggested by the Board
for petitions, applications for admission to practice, subpoenas, and orders
to take depositions.

In formulating the rules, the most important policy question that the
Board had to consider was whether practice should be formal or informal.
The statute was specific as to certain matters: notice and an opportunity for
a hearing had to be afforded taxpayers and the Commissioner; hearings
were required to be open to the public, and reports of the Board and
evidence received by the Board were to be public records; findings of fact
had to be in writing in all cases; in cases involving more than $10,000, a
written opinion was required and oral testimony had to be reduced to
writing; and the Board was to provide for publication of its reports “in such
form and manner as may be best adapted for public information and
use.”21? Beyond this the statute only stated that “proceedings of the Board
and its divisions shall be conducted in accordance with such rules of
evidence and procedure as the Board may prescribe.”?? Thus, such matters
as the requirement for and the nature of pleadings and briefs, the conduct
of Board hearings, and the evidentiary rules to be applied were, on the face

2151925 House Hearings, supra note 176, at 856. The committees and their
composition were:

Preliminary Procedure Trial Procedure
Ivins Graupner
Marquette Korner
Littleton Trussell

Pleadings Evidence
Sternhagen Smith
James Trammell
Trammell Lansdon

B.T.A. Conference Minutes, July 17, 1924.
216 B.T.A. Conference Minutes, July 17, 1924.
217 Hamel, The U.S. Board of Tax Appeals, 3 CP.A. MAG. 273, 275 (1924).
218 N.Y. TIMES, July 28, 1924, at 20, col. 4.
219 Revenue Act of 1924, ch. 234, § 900(h), 43 Stat. 337.
20 14
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of the statute, left to Board discretion. Several considerations, however,
compelled the Board to conclude that its practice rules should generally
conform to the formal requirements of judicial procedure.

In the first place, the legislative history of the 1924 Act strongly
supported this conclusion. The Administration proposal had specified that
Board proceedings were to be informal, and the House retained this
prescription. However, the bill was amended on the Senate floor to remove
the reference to informal procedure and to add requirements of publicity,
written opinions, and recorded testimony.??! Debate in the Senate indicated
that it was the intent of these amendments to provide a judicial
procedure??? The Senate changes were retained in the final Act and were
interpreted by virtually all, including President Coolidge, to require the
formality associated with a court of record.??

Although the legislative history of the Act alone sufficiently
demonstrated the need for a judicial procedure, there were other equally
persuasive considerations in support of that conclusion. Of these, the most
important was the fact that the Board was established as an independent
agency.??* An independent Board would have no access to Treasury files;
thus, it could not peruse them privately, listen to the taxpayet’s version of
the controversy, and render a decision. Instead, it could only make a
judgment on the basis of what the parties themselves presented on the
record. Such a record could best be compiled in a judicial format.??5
Additionally, the Board’s function was inherently judicial—deciding cases.
Based on “the experience of all courts since the beginning of
civilization,”?? it was determined that although formal procedure might
slow up an individual trial, generally it accelerated the handling of large
numbers of cases and preserved uniformity.??” Because the findings of the
Board would be prima facie evidence in a future trial of the same issues,
those findings had to be made in accordance with a legal record and be
supported by legal evidence.??® In sum, the Board concluded that stricter
rules than those of the Committee on Appeals and Review would best
accommodate the conflicting demands of speed, accuracy, and justice.?’

21 See supra notes 81-88 and accompanying text.

222 65 CONG. REC. 8133 (1924) (remarks of Senator Jones of N. Mex.).

225 See supra note 97 and accompanying text.

224 Revenue Act of 1924, ch. 234, § 900(k), 43 Stat. 338.

225 See Chatles D. Hamel, The United States Board of Tax Appeals, 2 NAT’L INC.
TAX MAG. 293, 295 (1924) [hereinafter cited as Hamel.

226 Tvins, supra note 195, at 392.

27 14

228 See Hamel, supra note 225, at 295-96.

229 Kingman Brewster, Some Observations Relating to the Board of Tax Appeals, 3
NAT’L INC. TAX MAG. 251 (1925) [hereinafter cited as Brewstet].
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At the same time that the Board was pondering the question of whether
a formal or informal procedure should be adopted, Treasury was
considering a parallel problem under the new law. The statute required that
the Board provide an gpportunity for a hearing to the Commissioner,?0 but
did not require that the Commissioner take advantage of the opportunity.
The question then was whether the Commissioner should appear in every
case before the Board. Under the original Administration proposal for the
creation of the Board, it was contemplated that the Commissioner would
not be required to appear in every case and that he would not be prejudiced
by his inaction.?3! Rather, the Board would consider these cases on the
basis of Bureau files. Since under the proposal the Board was to be a part
of Treasury, there was no impediment to access by the Board to Bureau
files. The Treasury evidently gave serious consideration to following the
same plan as originally contemplated even though the Board, as created,
was independent of Treasury and was to follow a formal judicial procedure.
Ultimately, however, it was decided that the Commissioner should appear
in every case lest the Board decide that his failure to appear should be
treated as tantamount to a default.2?2

The fact that proceedings were to be essentially judicial raised a novel
question concerning requirements for practice before the Board. In
proceedings within the Bureau, taxpayers were permitted to be represented
by persons of good moral character who were either attorneys or certified
public accountants, or could otherwise “. . . show satisfactory educational
qualifications and evidence of an ability to understand tax questions . . . .23
One of the first questions the Board had to decide was whether to adopt
this liberal rule. Tax practice had historically been open, and for that reason
many tax agents appearing before the Committee on Appeals and Review
were either certified public accountants or persons who were not formally
qualified in any profession. Indeed, in the eatly years tax practice was
dominated by non-attorneys.?3* Because the Board in some sense was an
extension of the Committee on Appeals and Review, the expectations of
many would be disappointed if the practice requirements were tightened.
On the other hand, unlike the Committee on Appeals and Review, the
Board was to operate under rules of judicial procedure. If Congress had

230 Revenue Act of 1924, ch. 234, § 900(h), 43 Stat. 337.

231 Nelson Hartson, The Board of Tax Appeals in its Relation to the Bureau of Internal
Revenne, 3 NAT'L INC. TAX MAG. 215, 216 (1925) [hereinafter cited as Hartson]. It
is not clear that Congress understood that the Commissioner would not appear in
every case. See H.R. REP. NO. 68-179, at 8 (1924); S. REP. NO. 68-398, at 9 (1924).

232 Hartson, supra note 231.

235 Circular 230, I1-2 CuM. BULL. 372, 373 (1923).

234 See Korner, in 7 ASS’N OF THE BAR OF THE CITY OF N.Y., LECTURES ON
LEGAL TOPICS 3, 5-7 (1929).
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indeed created a court, albeit naming the tribunal a “Board,” cogent reasons
supported limiting practice to attorneys. Practice before courts traditionally
had been limited to lawyers whose specialized training was necessary to
enable them to deal with highly technical questions of evidence and judicial
procedure. Moreover, if the Board adhered to the Bureau position, it
would have to prescribe and administer detailed standards for admission to
practice before the Board. A practice limited to attorneys could more
simply be geared to whether an applicant was licensed by a recognized
licensing authority.

The problem was a knotty one. Its resolution could not be deferred,
however, because the Board would be unable to hear appeals until it had
determined who would be eligible to prosecute the appeals. Accordingly,
one of the first rules of practice announced by the Board dealt with
admission to practice.?> In a spirit of compromise, the Board provided
that attorneys and certified public accountants were eligible to practice.?3
The rule had the benefit of continuing the Treasury practice of relying on
the relatively simple criteria of prior professional licensing. However, as
with any compromise, approval was not universal; some took the position
that practice should be open to all “qualified” members of the public and
others believed practice should be restricted to lawyers.?37

Aside from the question of whether the Board would adopt formal or
informal procedural rules, the most important question faced in the new

235 N.Y. TIMES, July 21, 1924, at 14, col. 6.

236 B.T.A. RULE 2 (July, 1924 ed.). Of course a taxpayer was permitted to
represent himself. Similarly, a partner could represent his partnership, and a
corporate officer could represent his corporation.

237 Should the Board of Tax Appeals Modify its Rules of Practice?, 2 NAT’L INC. TAX
MAG. 270 (1924). Initially, many certified public accountants took advantage of
their privilege to practice, and the Board experienced a certain degree of difficulty
because of their unfamiliarity with the rules of judicial procedure. Nevertheless, the
rule with respect to eligibility to practice remained basically unchanged until 1942
when by congressional decree, the Board (at that time renamed the Tax Court of
the United States) was required to admit any “qualified person” to practice.
Revenue Act of 1942, ch. 619, § 504(b), 56 Stat. 798 (now codified at IRC § 7452).
Curiously, the effect of this amendment was, as a practical matter, to restrict Tax
Court practice to attorneys because the court quickly adopted a rule requiring all
non-lawyers, including certified public accountants, to pass an examination to
qualify for admission. TAX CT. R. 2 (December 15, 1942 ed.) (now TAX CT. R.
200). Thus, in 1942, 230 certified public accountants were admitted to practice
under the old rule. In 1943, after adoption of the new rule, only two non-lawyers
gained admittance. In modern times, representation of clients before the Tax
Court is largely undertaken by attorneys. From 2004 to 2012, only 37 non-attorney
practitioners were admitted to practice before the Tax Court. During that same
period, the Tax Court admitted 9,738 attorneys.
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rules was the burden of proof. In refund actions in the courts, taxpayers
generally had the burden of proving that they had overpaid their taxes and
were entitled to a refund.?® The Board adopted the same rule in its
proceedings®? for two reasons. First, the taxpayer as the petitioner was
alleging that the Commissioner had erred in asserting a deficiency in tax.
Because he was challenging action of the Commissioner, the taxpayer under
traditional evidentiary concepts would have the burden of proving the
error.?40 Second, the rule was seen as particularly appropriate in tax cases
because the evidence necessary to determine the accuracy of the deficiency
was almost always in the possession of the taxpayer. Therefore, the
taxpayer more easily than the Commissioner could adduce the evidence
before the Board.?*! In this regard, James Ivins, an original member of the
Board and the draftsman of the burden of proof rules, contended that more
than 24 of 25 cases decided for the Commissioner would have been decided
differently if the taxpayer did not have the burden of proof.2+

If you are going to . . . [shift the burden of proof onto the
Commissioner] you might as well repeal the income tax law and pass
the hat, because you will practically be saying to the taxpayer, “How
much do you want to contribute toward the support of the
Government?” and in that case they would have to decide for
themselves.?#

Despite efforts by the Board to make its procedural rules as simple as
possible, these rules were criticized in some quatters as being overly
technical.?# Although there are few today who would support this charge,
it was nevertheless true that the Board encountered early difficulties with
adherence to its rules, primarily as a result of the early practitioners’
unfamiliarity with the new procedures.?*> This was particularly true in the
case of pleadings and evidence.

Pleadings, originally fashioned to expedite business, paradoxically were
the greatest cause of delay until taxpayer representatives became familiar
with Board rules. Although the function of the Board was a mixture of

238 See, e.g., Germantown Trust Co. v. Lederer, 263 F. 672, 673 (3d Cir. 1920).

23 B.T.A. RULE 20 (July, 1924 ed.).

240 See 1925 House Hearings, supra note 176, at 907-08 (testimony of former
member Ivins).

241 1d. at 908.

242 4

2 1d. at 907.

244 See id. at 938.

2% Ruslander, Practice Before the United States Board of Tax Appeals, 3 C.P.A. MAG.
248 (1924).
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appellate and #isi prius courts, the Board believed that if the practice of
cither type of court were wholeheartedly adopted, proceedings could be
subject to delay before issue was joined and the case made ready for
hearing.24¢  Thus, a hybrid form of initial pleading, to be filed by the
taxpayer, was prescribed that combined the functions of summons or
notice of appeal, of complaint, and of an opening argument.?#’” This
pleading, the petition, required concise assignments of error in the
Commissioner’s deficiency determination and statements of fact and law to
substantiate them.?*8 The petition was to be “complete in itself, so as fully
but briefly to inform the Board of the issues to be presented.”?* A unique
aspect of Board practice was that all papers, including pleadings, were not
served by parties but rather by the Board itself through its docket office.
This was felt to simplify and expedite procedure.?5

Difficulties arose principally because many petitioners were unaware of
the independence of the Board from the Treasury and the Bureau. Many
petitioners apparently assumed the Board was privy to Bureau files and thus
familiar with the details of their case. This resulted in the filing of many
insufficient petitions and led the Board to publicly urge compliance with the
rules in hopes of stemming the tide of defective petitions.?>! Typical
incomplete filings were mere notices of appeals or conclusions that the tax
was erroneous. It was reported by a former member of the Board that
“between 30 and 40 percent of the petitions filed are highly defective.”252
In its statements, the Board emphasized its judicial character and affirmed
that “[tlhe statute clearly contemplates a trial before the Board and each
case must be decided upon the record made before it by the parties.”?53
Probably as a result of difficulties with pleading, the first amendment to the
Board’s procedural rules provided for motions in respect of the petition.
Such motions, which included the motion to make more definite and
certain, to strike out, and to dismiss, were intended to take the place of the
demurrer, which was losing favor.25+

246 Hamel, supra note 225, at 296.

247 1d.; see also A.E. Graupner, The Operation of the Board of Tax Appeals, 3 NAT’L
INC. TAX MAG. 295 (1925) [hereinafter cited as Graupner].

248 B.T.A. Rule 5 (July, 1924 ed.).

249

250 See B.T.A. RULES 7, 10, 25 (July, 1924 ed.); Graupner, supra note 247, at 296.

251 Rules Ignored Halt Tax Appeals, Washington Evening Star, Aug. 20, 1924, at 2,
col. 4.

2521925 House Hearings, s#pra note 176, at 916 (testimony of former member
Ivins).

253 Appeals to the Board of Tax Appeals Must Comply With the Rules, 2 NATL INC.
TAX MAG. 285 (1924).

25 Hamel, supra note 225, at 296.
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A further difficulty, also related to widespread ignorance of the Board’s
independent status, stemmed from the improper addressing of mail
intended for the Board. The problem became so acute that the Board felt
impelled to issue a press release urging taxpayers not to address mail
intended for the Board to “any other Department or Bureau.” In the case
of the petition, this could be disastrous. Unless the Boatrd received the
petition within 60 days from the date on which the notice of deficiency was
mailed, jurisdiction was irretrievably lost.?5

The responsive pleading to the petition, required to be filed in behalf of
the Commissioner, was the answer. The required specificity of the answer
has been a bone of contention since the ecarliest days of the Board’s
existence.?0 The first rules prescribed that the answer should be drawn to
admit or deny each material allegation of fact in the petition, and to set
forth any new matters of fact and propositions of law on which the
Commissioner relied.?s” The Commissioner initially took the position that
he needed to enter only a general denial to raise any issue supporting the
deficiency determination.?®®  Basing his argument on a theory of
presumptive weight for the Bureau’s findings, he denied responsibility to
take any position or to give any reason as a basis for his determination.?>”
The Board did not completely agree with this position, and it soon
amended its rules to require the answer to “fully and completely . . . advise
the taxpayer and the board of the nature of the defense.”260

In these early days, the situation with respect to evidentiary rules was
also troublesome. The Revenue Act of 1924 empowered the Board to
prescribe its own rules of evidence,?! but the Board chose not to publish a
comprehensive statement of such rules to be followed in tax appeals.
Rather, it chose to adopt judicial rules of evidence and began applying these
rules in its earliest cases.22 The decision to require formal rules for the
presentation and acceptance of evidence was grounded on the statutory
provisions that defined the Board and its work.

255 Press Release, January 23, 1925, filed at the U.S. Tax Court in “Organizing
the Board: Memoranda and Correspondence.”

256 Homer Sullivan, Procedure Before the United States Board of Tax Appeals, 2
NATL INC. TAX MAG. 325, 326 (1924) [hereinafter cited as Sullivan]; ¢ Caldwell,
Tax Court Procedure: Problems but not Pitfalls, 27 N.Y.U. INST. ON FED. TAX’N 1435,
1439-40 (1969).

27 B.T.A.RULE 9 (July, 1924 ed.).

258 Sullivan, supra note 256, at 326.

29 Id. at 361-62.

2600 B.-T.A. RULE 9 (as amended, Sept. 3, 1924).

261 Ch. 234, § 900(h), 43 Stat. 337.

262 F.g, Bruce & Human Drug Co., 1 B.T.A. 342 (1925); Lee Sturgess, 2 B.T.A.
69 (1925); Harlan A. Allen, 2 B.T.A. 794 (1925).

G
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Because the Board was statutorily established as independent, its record
had to be independently compiled. Thus, the Board stressed that “[w]hat
has been submitted to or considered by the Bureau of Internal Revenue is
beyond the ken of this Board . . . . [E]vidence that has been presented
before any other department of the Government must be reintroduced
before this Board before we can consider it.”’263 The Board was also
compelled by statute to prepare findings of fact that would be given prima
facie weight on appeal before appellate courts.¢* To justify such respect
for its findings and to cut down on the number of appeals that might ensue
from a belief that different evidence could produce a different result, the
Board felt the need to require evidence that would be competent before a
court. Because of the absence of a jury, the strictest rules were felt to be an
unnecessary impediment to full presentation of facts,?6> but it nevertheless
remained true that the general equity rules of evidence were applicable.266

Despite the Board’s best efforts to clarify the difference between its
formal procedures and those applicable before the Bureau, practitioners,
both lawyers and non-lawyers alike, were often lax about proving the facts
they had alleged in their petitions and about proving them with competent
evidence. The contrast between practice before the Board and before the
Treasury was clearly demonstrated in the case of a taxpayer who attempted
to “negotiate” a $400 expense deduction without any records on the
grounds that for someone in his financial and social bracket such a
deduction was reasonable and fair. This was an approach that was
unacceptable to the Board because it was a request for a finding without
proof. “We can not indulge in conjecture,” concluded the Board, and
refused relief to the taxpayer.207

The Board was troubled over the eatly insufficiencies of pleading and
proof that it encountered, and attempted, through its decisions and through
articles and speeches by members, to educate the public about its rules. An
example of the Board’s attempt to proselytize the tax bar was a lengthy
explanation of the fine art of pleading and preparing a case given to the
American Institute of Accountants by Chairman Korner.28 He urged the
parties to stipulate or admit facts that were uncontested, but failing such an
agreement, he cautioned that it was the petitioner, the party with the burden
of proof, who was required to present evidence. Among the items offered
by taxpayers that could not be considered as evidence were petitions, briefs,

263 .M. Lyon, 1 B.T.A. 378, 379 (1925).

264 Revenue Act of 1924, ch. 234, §§ 900(g), (h), 43 Stat. 337, 338.

265 Kortnet, supra note 194, at 643.

266 See Part X, notes 43—55 and accompanying text.

267 J.M. Lyon, 1 B.T.A. 379, 380 (1925).

268 J.G. Kotnert, Jt., Practice Before the United States Board of Tax Appeals, 3 NAT’L
INC. TAX MAG. 220 (1925).
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Bureau rulings, unauthenticated documents and letters, arguments of
counsel, mathematical computations, and unsupported valuation
appraisals.2®® When limited to such data, the Board was unable to make any
findings of fact and could only consider the issues on the basis of the
petition, resolving all issues against the taxpayer.2’

3. The Board in Operation

With the adoption of its procedural rules, the Board got down to the
business of hearing and deciding appeals. The general procedure that the
Board followed was succinctly described by Chairman Korner in several
speeches and articles he authored in an attempt to familiarize the public
with the operations of the new agency.

Upon the receipt of an appeal from a taxpayer it is given a
number and then docketed.?" A copy of the petition is forthwith
served upon the Solicitor of Internal Revenue, who is the law officer
of the Commissioner. The Solicitor is given 20 days in which to
answer or move in respect to the petition. When the Solicitor has
thus answered or filed a motion in respect to the petition, a copy
thereof is forwarded to the taxpayer by registered mail, and
thereupon the case is considered at issue in the board. When issue is
thus joined, the appeal is transferred to a Day Calendar for hearing,
and set at a day not less than fifteen days hence. The Commissioner
is notified of this date, and the taxpayer is also notified by registered
mail.

209 Findlay Dairy Co., 2 B.T.A. 917 (1925); M. Fischman, 2 B.T.A. 717 (1925);
Lee Sturgess, 2 B.T.A. 69 (1925); Emily Wood, 1 B.T.A. 957 (1925); Elmer E.
Scott, 1 B.T.A. 445 (1925).

270 In response to continued evidentiary difficulties, the Board revised Rule 18
to provide specifically that:

Where there is a joinder of issue on questions of fact the provisions of this

rule relative to submission without argument shall not relieve the party

upon whom rests the burden of proof, of adducing at the hearing proper
evidence in support of his contention. Pleadings do not constitute evidence
and where issues of fact are joined, failure to adduce supporting evidence
will be taken as ground for dismissal.

B.T.A.RULE 18 (Sept. 27, 1924 ed.).

271 TInitially, the docket office of the Board rejected petitions that on their face
showed that they were filed more than sixty days after the mailing of the notice of
deficiency, but this practice was soon discontinued, and it was left to the Solicitor
to move the dismissal of such petitions. See B.T.A. Conference Minutes, March 13,
1925.
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At 9:30 A.M. on each hearing day the parties litigant, with their
counsel and witnesses, assemble in one of the hearing rooms of the
board. At that time the Chairman calls the calendar for that day, and
notes the appearances and readiness of the parties to go forward
with the appeals set for that day. The appeals in which issue is
joined on motions of one kind or another are separated from those
appeals in which issue is joined on the merits.

The appeals involving motions are all assigned to one division for
disposition.2’?  This is done in the interest of expedition and
economy of time. The cases which are for hearing on the merits are
then assigned for hearing to the divisions, in the order of their
appearance on the Day Calendar. One appeal is assigned to each
division sitting. The remaining appeals which have been announced
as ready are held in abeyance, and are thereafter assigned to divisions
in the order in which they appear on the Day Calendar and as the
divisions become vacant. That is to say, as soon as a division has
completed the first hearing assigned to it, the chairman is notified
and the next appeal on the list is assigned to that division. In this
manner the divisions are kept busy throughout the day, or until the
hearings for that day are completed.

In the division the hearings are conducted substantially as in the
courts, except that there is no jury. Because there is no jury, the
strict rules of evidence obtaining in law courts are relaxed, and the
rules of evidence observed are more nearly those obtaining in courts
of equity. The taxpayer has the opening and closing of the case,
both as to evidence and as to argument. Counsel for both parties
make opening statements in which are outlined the nature of the

272 The 1924 Act authorized the chairman to divide the Board into divisions
and appoint division chiefs. Revenue Act of 1924, ch. 234, § 900(f), 43 Stat. 337.
The Board heard its first few cases en banc (John H. Parrott, 1 B.T.A. 1 (1924),
Everett Knitting Works, 1 B.T.A. 5 (1924)) but soon concluded that its work would
be expedited if the statutory authority were utilized. On September 3, 1924,
Chairman Hamel created three divisions, excluding himself from membership on
each. Memorandum, Sept. 3, 1924, filed at the U.S. Tax Coutt in “Organizing the
Board: Memoranda & Correspondence.”

Division No. 1 Division No. 2 Division No. 3

Mrt. Ivins, Chief Mz. James, Chief Mr. Graupner, Chief
Mr. Korner Mr. Sternhagen Mzt. Lansdon

Mzr. Marquette Mzt. Trammell Mz, Littleton

Mr. Trussell Mt. Smith
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appeal, the points in controversy, and the respective contentions of
the parties. The taxpayer then proceeds with the introduction of his
evidence. This may be by witnesses who are sworn and placed on
the witness stand, or by competent and authenticated documents.
The testimony of witnesses is reported by a court reporter, and
transcribed and made a part of the record.?”> Documents and other
exhibits which are admitted as evidence are identified, marked, and
received into the record. The rules of the board provide for the
taking of evidence by deposition on either oral or written
interrogatories.  The practice in this respect is similar to that
obtaining in court. An order for the taking of depositions issues
from the board upon application therefor made in accordance with
the rules.

At the close of the evidence, argument is heard on behalf of both
parties and the case is then taken as submitted. In cases in which
either or both parties desire to file written briefs, the time for such
filing is granted, and the case is deemed submitted at the expiration
of the time allowed for that purpose.

When a case has been submitted, the division which has heard it
takes the case under advisement and reaches an agreement as to the
proper decision. Thereupon the division prepares a report, which
consists of the findings of fact, the decision and an opinion, if an
opinion is required or is deemed necessary. This report is
mimeographed, and a copy sent to each member of the board for
consideration and study.

The statute provides that a division decision shall become the
decision of the board at the expiration of thirty days unless within
that time the chairman shall refer the decision for consideration by
the whole board. Up to the present time the practice has been
followed by the chairman of referring every case to the whole board
for adoption. This is to preserve uniformity of decisions, and at the
same time to allow each appeal to have the benefit of consideration
by every board member. As stated before, the division decision is
sent to each member, who studies it, and if he is in disagreement he
prepares a statement of his views relative thereto.

On Friday and Saturday of each week the board meets and
discusses the proposed opinions submitted by divisions during the

273 The statute only required the recording of testimony in cases in which the
amount in controversy exceeded $10,000. Revenue Act of 1924, ch. 234, § 900(h),
43 Stat. 337. The Board, however, soon concluded that disputes as to evidence
could be minimized if the testimony in all cases was reduced to writing. 1925
House Hearings, supra note 176, at 912 (testimony of former member Ivins).
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preceding week. At these meetings the fullest discussion of each
case is gone into, and thereafter a vote is taken on a motion to adopt.
To this date every decision and opinion which has been adopted has
had this consideration and discussion by the board.

When the board has reached a decision in an appeal, a certified
copy thereof is forwarded to the taxpayer, and likewise one to the
Commissioner of Internal Revenue.?7

An important purpose in creating the Board was to offer taxpayers
located outside Washington, D.C., the opportunity to dispute adverse tax
determinations prior to assessment. In its later years, the Committee on
Appeals and Review attempted to fill this need and did, in fact, dispatch
members to Western and Midwestern cities.?’>  Apparently, however,
Congtess felt this policy could be further advanced by the Board,?’¢ and the
statute specifically provided that

the Board or any of its divisions may sit at any place within the
United States. The times and places of the meetings of the Board,
and of its divisions, shall be prescribed by the chairman with a view
to securing reasonable opportunity to taxpayers to appear before the
Board or any of its divisions, with as little inconvenience and
expense to taxpayers as is practicable.?’”

The Board was well aware of the importance ascribed to field hearings
and sent letters to all petitioners informing them of their right to a hearing
at as convenient a location as was practicable and soliciting their wishes in
the matter.2’8 Nevertheless, the requests for hearings outside Washington
accumulated slowly, and it was not until May, 1925, almost a year after the
Board’s creation, that the first division was sent forth from Washington.?”
The first field session was a lengthy one. The division sat for a week in
Milwaukee, ten days in St. Paul, a week in Seattle, a week in Portland, a

274 Speeches before the American Bar Association, Sept. 1925, the U.S.
Chamber of Commerce, May, 1925, Bar Assoc. of N.Y.C., October, 1925, and the
American Assoc. of Ice and Refrigeration, June, 1925; see also J. Gilmer Korner, The
United States Board of Tax Appeals, 11 A.B.A. . 642, 643 (1925); ].G. Korner, Jr., The
Responsibility of the Bar in Income Tax Practice, 3 NAT'L INC. TAX MAG. 359, 361
(1925).

275 See 1924 COMM’R OF INT. REV. REP. 11-12.

276 See S. REP. NO. 68-398, at 9 (1924).

277 Revenue Act of 1924, ch. 234, § 900(h), 43 Stat. 337.

278 1925 House Hearings, supra note 176, at 864.

29 14
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month in San Francisco, and a month in Los Angeles.?) In October, 1925,
a second division went to St. Louis for a month and then to Kansas City for
another month.! Although these may seem lengthy sessions, it was
nonetheless true that the vast bulk of cases were being heard in
Washington, where trials were conducted virtually on a daily basis.282
Apparently, there were several reasons contributing to the relatively small
demand for field hearings. First, the original 12 members of the Board,
expecting 16 additional members to be appointed, at first indicated that no
plans for field hearings would be finalized until the anticipated
appointments were made.?83 Second, the Board itself may have discouraged
requests for hearings outside Washington by announcing that cases heard in
the field, “|dJue to loss of time in travelling and difficulties of
administration,” would not be heard and decided as expeditiously as cases
heard in Washington.?8* Third, the bulk of the tax bar was concentrated in
Washington and other Eastern cities. These attorneys and accountants
undoubtedly preferred to try their cases closer to their homes than to the
homes of their clients. Finally, the number of field hearing requests was
affected by the location of the Board’s petitioners. For example,
one-quarter of the Board’s petitions came from taxpayers in New York and
Pennsylvania, yet these States had only approximately 16 percent of the
Nation’s population.28

Despite the fact that field sessions were less numerous than originally
anticipated, it soon became apparent that there would be plenty of work to
keep the Board busy. Petitions came in slowly at first—only three were
docketed in July 1924, and 120 in the following month—but soon
increased. In the two-year period commencing in July 1924, 18,087
petitions were docketed, an average of 753 per month.28¢ In one month,
April 1925, a total of 2,371 petitions were docketed as the result of a mass
mailing of deficiency notices by the Bureau to forestall the anticipated
expiration of the period of limitations.287

As with the number of petitions, the number of hearings increased
rapidly. The Board heard three cases in August 1924, 18 cases in

280 Id. at 864-55.

81 Id. at 865.

282 See supra note 273 and accompanying text.

283 See 2 NAT’L INC. TAX MAG. 304 (1924).

284 2 NAT’L INC. TAX MAG. 331 (1924).

285 I, at 863; 1 BUREAU OF CENSUS REP., Fourteenth Decennial Census, 13, 15
(1920).

286 Statistical data with respect to Board of Tax Appeals furnished by United
States Tax Court, Statistics and Reports Section.

287 See The Congestion of Tax Cases Before the Board of Tax Appeals, 4 NATL INC.
TAX MAG. 303, 304-05 (1920).



Creation of the Board of Tax Appeals 107

September, 80 cases in October, 93 cases in November, and 123 cases in
December.?8®  Because there were only three divisions during this period,
each division heard an average of 41 cases in December, almost two for
each working day in the month. Chairman Korner was not guilty of
exaggeration in asserting that by December 1924, the Board was “running
under fairly full sails.”’28

In October 1925, the House Ways and Means Committee conducted
hearings on legislation that was to become the Revenue Act of 1926. At
that time the Board was able to report that 8,417 petitions had been filed
since July 1924 and that dispositions had been made in 3,627 of these
appeals.?® In almost one-half of the remaining 5,000 docketed cases, issue
had not yet been joined; the remaining cases were listed on either the field
or day calendars.?’!

The Board had thus accomplished an enormous amount of work in its
first 16 months of existence. In addition to promulgating rules of practice,
thousands of cases had been docketed and were being expeditiously
handled. One interesting statistic was that the number of cases docketed
with the Board closely approached the total number of civil cases filed in 25
US. district courts, having 54 judges, during the same period.???
Additionally, members of the Board, and especially the chairmen, were
regularly speaking and writing articles to familiarize the public with the new
agency. On one occasion Chairman Hamel even delivered a speech on radio
concerning the operations of the Board.

The Board accomplished its work only by dint of the most extraordinary
efforts of its members. Hearings were regulatly held late into the evenings;
one even ran to 1 am. The Board devoted virtually every Friday and
Saturday, and frequent evenings, to meetings at which the members would
review the decisions of the three divisions. The actual decisions were
written up by members on evenings that the Board was not meeting and on
Sundays.?” This frantic pace took its toll. Chairman Hamel resigned in the
spring of 1925, and Mr. Ivins resigned in the summer of that year, partly
because they feared that their health would be permanently impaired if they
continued working under these conditions.?%*

288 1925 House Hearings, supra note 176, at 859.

289 14

290 Id. at 862.

w1 74

22 67 CONG. REC. 1129 (1925) (remarks of Mr. Beedy).
293 Id. at 861.

294 T4 at 922.
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4. Success of the Board

The extraordinary efforts made by the Board did not go
unrecognized.??> It will be recalled that the legislation creating the Board
was Initially criticized by the Administration; also, members of the
accounting profession were less than enthusiastic about the first
appointments. For these reasons and because of the importance of its
work, there was intense interest in how the Board went about its
business.??® The record of the Board bore this scrutiny well. By the fall of
1925, commentary was appearing that was virtually unanimous in its praise
of the independence and accomplishments of the new agency. These
endorsements came not only from those expected to be well disposed
toward the Board, such as former Chairman Hamel?7 and former member
Ivins,28 but also from sources not connected with the Board, such as the
Committee on Federal Taxation of the American Bar Association.

We want . . . [the Ways and Means Committee] to know that . . . [the
Board] is probably the most popular tribunal that has been created
by Congress for some time. It functions speedily. It functions
definitely and openly. It is untrammeled by any questions of
administrative expediency, and its decisions have been uniformly
independent, regardless of whether they are for the taxpayer or for
the Commissioner.2?

Even more to the credit of the Board, many of its chief critics in 1924
became its fervent supporters in 1925. Chairman Green, who had serious

2% 1In its report on the Revenue Bill of 1926, the Ways and Means Committee
observed that

[tthe work of the Board has been uniformly praised by taxpayers, tax

attorneys, and the Treasury Department. Representatives of the American

Bar Association informed the committee that the Board functions speedily

and definitely, is untrammeled by questions of administrative expedience,

and renders decisions that are uniformly independent.
H.R. REP. NO. 69-1, at 17 (1925); see also S. REP. NO. 69-52, at 34 (1920).

2% Brewstet, supra note 229.

2971925 House Hearings, supra note 176, at 922.

2% Tvins, supra note 195, at 392.

299 1925 House Hearings, supra note 176, at 882 (testimony of George M.
Mottis); see also id. at 66 (testimony of James A. Emery, National Association of
Manufacturers); Lyle T. Alverson, Has the Board of Tax Appeals Failed?, 4 NAT’L INC.
TAX MAG. 337, 359, 362 (1926); Brewster, supra note 229, at 251, 273; Hopkins,
supra note 200, at 468; Latham, supra note 139, at 200-01; Willis W. Ritter, Pitfalls in
Practice Before the Board of Tax Appeals, 3 NAT'L INC. TAX MAG. 297 (1925).



Creation of the Board of Tax Appeals 109

reservations concerning the Board when the 1924 Act was passed,’ later
observed that creation of the Board “was the first time I had ever known
one act of Congress that seemed to meet with general approval.”30!
Representative Ogden Mills of New York, the President’s chief spokesman
on the Ways and Means Committee, had argued in 1924 that the
congressional amendments had “wrecked” the Board.3? In 1925, his
opinion changed and he called the Board “an unqualified success.”3%
Accountants and accounting organizations had been openly hostile to the
Board when they learned that Treasury was playing a central role in the
selection of members, and had become even more outraged when the
members appointed were virtually all lawyers, most of whom had been
trained at the Bureau.’%* Edward Gore, president of the American Institute
of Accountants, had been deeply troubled that a Treasury-selected Board
would lack independence and public confidence?> However, within 13
months, he said that the Board “was the outstanding achievement of the
1924 Act” and was “composed of men who are intent upon doing their full
duty by the Government and by the taxpayer.”30

Plaudits were not, however, limited to congressional and private sector
sources. Secretary Mellon, Solicitor Hartson, and Special Assistant Gregg
all opposed the congressional amendments to the original Administration
proposal 37 In 1925, they were all to recant.?08

300 See supra note 178 and accompanying text.

30167 CONG. REC. 524 (1925); see also Proceedings of Dinner Given in Honor of Board
of Tax Appeals, 4 NAT’L INC. TAX MAG. 233, 240 (1926) (remarks of Mr. Green)
[hereinafter cited as Honorary Dinner Proceedings].

30265 CONG. REC. 9540.

305 67 CONG. REC. 558.

304 See supra notes 201-214 and accompanying text.

305 See supra note 201 and accompanying text.

3061925 House Hearings, supra note 176, at 877. Another distinguished
accountant, Dr. Joseph Klein, an adviser to the Treasury, taking another tack,
admitted that although he initially believed that the Board should have been made a
part of Treasury, he later saw “the light”” Id. at 851. Addressing the Ways and
Means Committee, he stated that “you have builded [s7] a wonderful body and that
body ought to be preserved.” Id, see also Honorary Dinner Proceedings, supra note
300, at 238—40 (temarks of Dr. Klein).

307 See supra notes 89-96 and accompanying text.

308 Andrew Mellon, as befitted a Secretary of Treasury, took his crow in a
moderate dose.

The Board of Tax Appeals was intended to be a short cut to an impartial

determination of tax liability. In the 1924 revenue act it was made an

independent establishment, with quite formal rules of procedure. This was

a complete departure from the original idea. The board has, however, been
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The high praise lavished on the Board in 1925 was due to several
factors. First, despite being bound to formal judicial procedure, it had
managed through dint of extraordinary efforts to keep current with its
caseload. Not only the members, but the clerical and professional staff of
the Board regularly worked overtime in order to achieve this objective. The

extremely valuable in the establishment of precedents which have aided the

bureau in the determination of similar cases of other taxpayers.
1925 House Hearings, s#pra note 176, at 10.

Solicitor Hartson had been unable to comprehend how the Board, as created by
Congtess, could possibly cope with its workload, yet he was later to write:

[tlhe prompt way in which the Board was organized and the rapidity with

which it began to hear appeals and dispose of them are matters of record

and constitute a splendid tribute to the industry and ability of the
membership of that organization.
Hartson, supra note 231, at 215.

Possibly the greatest tribute to the Board was paid by A.W. Gregg, who had
played a central role in drafting the 1924 Administration bill as Special Assistant to
Secretary Mellon, and who was later made Solicitor of Internal Revenue.

When the act was first passed the President expressed some doubt — I
know the Treasury Department felt considerable doubt — as to whether
any body could take over and properly perform the task which Congress
had placed upon the board. The reduction of salary and the reduction of
the term of office, we thought, would make it very difficult to get men, and
I want to say right here that I do not think it would ever have been possible
to get the type of men who were secured for the board had it not been for
the fact that there was pioneer work to be done, a great work to be done,
and men of ability were willing, for inadequate salaries and for short terms
of office, to take over that task as a matter, really, of pride.

The board immediately after the passage of the act had no organization.
Of course the personnel had not been selected. Appeals began coming in
immediately. It was then that everyone doubted whether the board could
perform the task which was placed on it.

I think I am in a position where I can praise the work of the board —
having been, at least theoretically, representing one side of every case before
it — better than almost anyone else. They have handled the work before
them in such a way that they have received the very sincere admiration of
attorneys and taxpayers who have seen the work of the board and its
opinions, as well as of the Treasury Department. I think that what they
have done deserves the appreciation of Congress. They have really done a
wonderful piece of work in getting started, producing, and establishing the
precedents that they have. It seems to me that in order to be able to carry
out what they have begun so well, they should be made a court in name as
well as in fact, and that provision should be made which will enable the
board to secure the services of competent men; and that provision, it seems
to me, should be for a long term of office with adequate salary.

1925 House Hearings, supra note 176, at 932-33.
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Board’s staff was largely drawn from the ranks of Treasury and there is
every indication that they were selected carefully.® Several observers
noted a certain special spirit among the eatliest Board members and staff,310
probably in large part due to a combination of the Board’s newness and the
fact that the mighty and supposedly knowledgeable had predicted an early
and ignominious end for the infant agency. Perhaps there was some
significance in the fact that two of the earliest appointments to the Board
staff were Misses Ruff and Ready.>!!

The second element in the success of the Board was that it was able to
demonstrate to a doubting public that, although its membership was largely
composed of former Bureau employees, it could successfully maintain its
independence from Treasury. The Board consciously refrained from
compiling statistics as to the number of cases won by taxpayers and the
number won by the Government.?'? The Board believed that its job was to
decide cases on the merits, not to award a certain percentage of decisions to
the Government or taxpayers. Had statistics of this nature been kept, this
objective might have been blurred. Moreover, a substantial number of
cases, if not a majority, were not won completely by either the Government
or the taxpayer. In these decisions the tax would be computed somewhere
between the opposing positions. For this reason, statistics would be
difficult to compile and unreliable. Despite the absence of detailed case by
case statistics, it was apparent that a substantial number of Board decisions
favored taxpayers. In the three-year period between July 1924 and July
1927, for example, the Board decided 11,000 cases; the total deficiencies
claimed by the Commissioner in these cases were $209 million. The Board
determined deficiencies of only $87 million. A good deal of reduction in
deficiencies probably resulted from concessions by the Commissioner
rather than from decisions by the Board, but there could be no doubt that
the Board was deciding a substantial number of cases for taxpayers.
Edward Gore of the American Institute of Accountants observed that

[a]s 1 understand it, the proportion of findings in favor of the
taxpayer has been sufficiently high to thoroughly justify all the
representations that were made on behalf of the taxpayer, and it has
been proven that nearly half the time the commissioner has been
wrong in his conclusions .13

3091925 House Hearings, supra note 176, at 922.

310 Jd. at 852, 922, 932-33.

31 Letters from Robert C. Tracy, Sec’y to the Board, to Commissioner Blair,
August 30, 1924, November 12, 1924, filed at the U.S. Tax Court in “Personnel:
Memoranda & Correspondence.”

3121925 House Hearings, supra note 176, at 862—63.

313 I4. at 877.
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The final factor that assured the Board’s success was its contribution
toward the formation of a body of precedent for the interpretation of the
tax laws.3!4 The problem of tax precedent had been troubling. Much of the
precedent relied on by the Bureau was contained in unpublished rulings.
The existence and use of these rulings was a source of controversy3'> and
undoubtedly led to the congressional insistence that Board proceedings be
public and its opinions be open to inspection.’'¢ But Bureau rulings were
criticized on more grounds than their secrecy. By 1925, published and
unpublished rulings numbered in the thousands,?” and it was conceded by
former Solicitor Hartson, under whose reign many of these rulings had
been amassed, that a large number of the rulings were poorly considered
because of the time pressure under which they were issued, that in many
cases inconsistent rulings existed on the same point, and that even
employees of the Bureau had difficulty applying the vast number of the
rulings because they could not be located.’'® For these reasons, Mr.
Hartson concluded that

[ijt may be high time to wipe the slate clean and start over
again . . . [I]t is very desirable that a new line of precedent be created
which is likewise binding upon the Bureau and the taxpaying public
— a line of authority which all may see and follow whether within or
without the Bureau. The service being performed by the Board of
Tax Appeals in this regard can be made most important.3!

Mr. Hartson might have added that the Board could not well have
fulfilled its precedent-making role without the modifications that Congress
had made to the original Administration proposal. The fact that Board
proceedings were public and that its rulings were disseminated helped
create respectability for its precedents. Additionally, the Board’s
rule-making function undoubtedly would have been impeded if it had been
located in the Treasury Department. In such a case, there would have been
a serious question whether the Board could effectively overrule Bureau
rulings with which it disagreed. Moreover, even if a Treasury-located Board
could overrule Bureau rulings, there would be considerable doubt as to its
powers with respect to Treasury Decisions, which were the weightiest

314 1d. at 10 (testimony of Secretary Mellon); Hartson, s#pra note 231, at 217,
238.

315 See Part 1, notes 123—132 and accompanying text.

316 See supra notes 81-88 and accompanying text.

317 Hartson, supra note 231, at 217.

38 Id. at 217, 238.

319 Id. at 238.

=
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authority that Treasury could issue. In one of its eatliest decisions,?20 the
Board chose to distegard a Treasury Decision denying depreciation
deductions for leaseholds.??! Had the Board been a branch of Treasury, it
probably could not have taken this action.??

To fulfill its precedent-setting function, it was important that Board
decisions successfully stand public and Treasury scrutiny. There was
general agreement that the early rulings of the new agency bore this scrutiny
very well;2> by October 1925, the Bureau had filed nonacquiescences in
only 13 Board decisions.32*

The widespread approval that greeted the first months of the Board’s
operation did not signify a general belief that the 1924 legislation had
created either a perfect Board or a perfect system for adjudicating tax
disputes prior to assessment. There were varied and conflicting proposals
for improvements, and the Revenue Act of 1926 made fundamental
changes in the Board. These proposals and changes will be described in the
succeeding chapter. Nevertheless, the Board was an experiment that
seemed to be working.

320 Grosvenor Atterbury, 1 B.T.A. 169 (1924).

321 T.D. 3414, 1-2 CUM. BULL. 90 (1922).

322 Letter from Chatles Hamel to Thomas C. Lavery, Jan. 3, 1925, p. 3, filed at
the U.S. Tax Court in “Revenue Act of 1924: Memoranda and Correspondence.”

3251925 House Hearings, supra note 176, at 831 (testimony of Dr. Joseph
Klein, New York Society of Certified Public Accountants), 877 (testimony of
Edward Gore, American Institute of Accountants), 882 (testimony of George
Morris, Special Comm. on Tax’n of the American Bar Association), 932-33
(testimony of A.W. Gregg, Solicitor of Internal Revenue), 937-38 (testimony of Dr.
T. S. Adams, Yale University); Brewster, supra note 229, at 252; Hopkins, supra note
200, at 297; Honorary Dinner Proceedings, s#pra note 300.

3241925 House Hearings, supra note 176, at 931.
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PART III

THE REVENUE ACT OF 1926:
IMPROVING THE BOARD OF TAX APPEALS

The Board of Tax Appeals, which had been created by the Revenue Act
of 1924, was the object of close attention during its first few months of
operation.! Inevitably, comment began to appear with respect to how the
new agency might be improved. These suggestions found expression in the

legislative process culminating in the enactment of the Revenue Act of
1926.

A. The Revenue Act of 1926

President Coolidge and Secretary Mellon were not completely satistied
with the Revenue Act of 1924. Income tax rates had not been sufficiently
reduced, the estate tax had been increased, a gift tax had been imposed over
their opposition, and Congress had provided for publicity of persons filing
income tax returns and the amount of tax they paid. However, the
Administration was by no means resigned to accepting indefinitely these
legislative defeats, and the years 1925 and 1926 provided them with an
opportunity to correct the shortcomings of the 1924 legislation.

Coolidge had won an impressive victory over the Democrats in the 1924
elections, a victory which to some extent was undoubtedly attributable to
public approval of the Administration’s economic and tax policies. Further,
the death of Robert LaFollette Str. in 1925, removed an articulate critic of
the Administration and left the Republican progressives without their most
influential leader. As a result, the new version of the Mellon plan, which
was presented in the fall of 1925 to the Ways and Means Committee,
encountered little opposition.

The principal components of the plan were: (1) reduction in the normal
and surtax rates of the individual income tax;? (2) repeal of the estate tax;’
(3) repeal of the gift tax;* and (4) repeal of the provision requiring the
publication of the income tax paid by every taxpayer.>

! Kingman Brewster, Some Observations Relating to the Board of Tax Appeals, 3
NAT’L INC. TAX MAG. 251 (1925).

2 Hearings on Revenne Revision, 1925, Before the House Comm. on Ways and Means,
69th Cong., 1st Sess. 5-6 (1925) [hereinafter cited as 1925 House Hearings].

3 Id. at 6-7.

4 Id. at 7-8.

> 1d. at 8-9.
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These proposals were accompanied by a vigorous propaganda
campaign.® Particularly notable were the activities of an organization
initially known as the American Bankers’ League and later called the
American Taxpayers’ League, which formed “tax clubs” in every state to
advocate the Coolidge position that taxes must be “scientifically revised
downward.” 7 Significantly, two of the most active tax clubs were located in
Iowa and Texas, the home states of William Green, Republican Chairman
of the Ways and Means Committee, and John Garner, the Committee’s
ranking Democratic member. Both men had objected to several aspects of
the Mellon plan and were particularly opposed to repeal of the estate tax.®

A majority of the press, the public and the Congress favored the
Administration proposals, and the Revenue Act of 1926, enacted on
February 26, 1926, differed little from Secretary Mellon’s
recommendations. Income tax rates were reduced, especially at the higher
income levels, to provide a maximum tax of 25% as opposed to the
maximum rate of 46% under the 1924 Act;'0 the gift tax was repealed;'! and
publication of the income tax paid by taxpayers was eliminated.!> The only
significant setback suffered by the Administration was the failure of
Congress to repeal the estate tax. Congressmen Green and Garner managed
to keep the tax alive by agreeing to lower rates and an increased credit for
state death taxes.!?

Quite obviously, the Board of Tax Appeals, which directly affected a
limited number of people, did not arouse the same degree of public interest
as the issues discussed above. Nevertheless, in light of the Board’s newness
and the controversy that attended its creation in 1924, it attracted some
attention.

The Administration had proposed in 1923 that the Board be created as
an informal hearing body within Treasury. However, Congress changed
this plan to make the Board an independent agency in the executive branch
that was generally required to follow formal judicial procedures.!#

Initially, the Administration view was that these changes would hinder
the Board in the discharge of its duties and might even result in the total

6 RANDOLPH E. PAUL, TAXATION IN THE UNITED STATES 137 (1954).

7 SIDNEY RATNER, AMERICAN TAXATION 424 (1942).

8 ROY G. BLAKEY & GLADYS C. BLAKEY, THE FEDERAL INCOME TAX 253—
54 (1940) [hereinafter cited as BLAKEY & BLAKEY].

9 Ch. 27, 44 Stat. 9.

10 Compare Revenue Act of 1926, ch. 27, §§ 210-211, 44 Stat. 21-23, with
Revenue Act of 1924, ch. 234, §§ 210-211, 43 Stat. 264—67.

Revenue Act of 1926, ch. 27, § 1200(a), 44 Stat. 125.

127,

13 See BLAKEY & BLAKRY, supra note 8, at 251-54, 257, 269-70; H.R. REP. NoO.
69-1, at 14-15 (1925); H.R. REP. NO. 69-356, at 49-50 (1920).

14 See Part 11, notes 55-97 and accompanying text.
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breakdown of tax administration. Nevertheless, when the Board began
operation, it soon won general approval from the public, and the
Administration’s early criticism of the Board changed to support. In
connection with the 1926 legislation, Secretary Mellon made no detailed
recommendation on the subject of the Board. “It is in the interests of the
Treasury only to see that there is in existence a board of capable men with
the ability to decide tax questions fairly and promptly.”'> His only two
specific proposals were that the number of Board members be continued at
no less than 16 (under the 1924 Act, the authorized membership was to be
automatically reduced to seven as of June 2, 19266) and that Congtress resist
suggestions to increase the scope of Board jurisdiction. These were
considered necessary to permit the Board to expeditiously handle its
workload.!?

Both these matters were considered in connection with the 1926
legislation.  Additionally, certain other issues arose that many believed
deserved legislative attention. These included the questions of court status
for the Board, finality of Board decisions, and several matters relating to the
membership of the Board and Board procedures. These issues too were
addressed in the 1926 Act, and the basic structure of the Board that
emerged has changed little over the years.

B. Status of the Board

Against the advice of the Administration, Congress had created the
Board in 1924 as an “independent agency in the executive branch”!® rather
than as a division of Treasury. After the Board began operation, it
immediately became clear that President Coolidge was correct in
characterizing the Board as virtually indistinguishable from a court. Yet the
body was called a “board,” not a “court,” and was located in the executive
branch of Government, not the judicial.

In general, courts of the United States are bodies either created by, or
pursuant to, article Il of the Constitution. Such courts are frequently
referred to as constitutional or article III courts. Their judges are protected
by life tenure during good behavior and a guarantee of no diminution of
compensation while in office.’? Jurisdiction of these courts is limited to
cases and controversies.?

151925 House Hearings, supra note 2, at 10 (testimony of Secretary Mellon).
16Revenue Act of 1924, ch. 234, § 900(a), 43 Stat. 330.

171925 House Hearings, supra note 2, at 10.

18Revenue Act of 1924, ch. 234, § 900(k), 43 Stat. 338.

Y U.S. CONST. art. IIT provides in part:

Section 1. The judicial Power of the United States, shall be vested in one
supreme Court, and in such inferior Courts as the Congress may from time
to time ordain and establish. The Judges, both of the supreme and inferior
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Although these courts have historically been the most important federal
judicial agencies, as eatly as 1828, the Supreme Court recognized the
existence of other bodies that adjudicated controversies in a manner similar
to constitutional courts but were not created pursuant to article II1.2! These
bodies, referred to as legislative or article I courts, are created in furtherance
of the powers reserved to Congress by the Constitution.?? The judges are
not protected by tenure and compensation guarantees. Further, the
jurisdiction of these bodies is not limited to cases and controversies.

In 1924, Congtress clearly did not desite to accord the Board
constitutional court status; the statute specifically placed the Board in the
executive branch of Government and denied its members life tenure. More
difficult was the question of whether the Board was a legislative court.
Apparently, Congress did not consider the issue. Undoubtedly, this was
due to the fact that until 1929, the only legislative courts expressly
recognized by the Supreme Court were courts created in furtherance of the
congressional powers to administer the territories and the District of
Columbia.?? Thus, in creating the Board as an agency in the executive
branch, Congress may have believed that it was employing the only
alternative available to constitutional court status. Whether the Board
should be considered to have been created as a legislative court, in light of
subsequent developments in the decisional law, is impossible to answer
definitively. Even today, when considerable literature exists on the
distinction between article I and article I1I courts, virtually no attention has
been paid to the distinction, if any, between an article I court and an
independent agency in the executive branch performing purely judicial
functions.?*

Courts, shall hold their Offices during good Behavior, and shall, at stated
Times, receive for their Services, a Compensation, which shall not be
diminished during their Continuance in Office.

Section 2. The judicial Power shall extend to all Cases, in Law and Equity,
arising under this Constitution, the Laws of the United States, and Treaties

made, or which shall be made, upon their Authority; . . . to Controversies to
which the United States shall be a party; . . . .

01d. § 2.

21 American Ins. Co. v. Canter, 26 U.S. (1 Pet.) 511 (1828).

221d. at 546.

2U.S. CONST. att. I, § 8, cl. 17, art. IV, § 3. American Ins. Co. v. Canter, 26
U.S. (1 Pet)) 511 (1828); Keller v. Potomac Elec. Power Co., 261 U.S. 428 (1923).
In 1929, the Supreme Court recognized the Court of Customs Appeals as a
legislative court. Ex parte Bakelite Corp., 279 U.S. 438 (1929).

2+ At least one commentator has suggested that no meaningful distinction exists
between administrative agencies that exercise adjudication powers and non-article
IIT courts. See Martin H. Redish, Legislative Conrts, Administrative Agencies, and the
Northern Pipeline Decision, 1983 DUKE L.J. 197, 201 (1983) (“Despite several
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Although the question of judicial status for the Board was ignored in
1924, by the time Congress began consideration of the Revenue Bill of
1926, certain officials, notably A.W. Gregg, Solicitor of Internal Revenue,
were contending that the Board should be transformed from an
independent agency in the executive branch into a court.?®> Those
supporting court status relied for the most part on the practical benefits
that would be derived from the change. First, they argued that the existing
status of the Board was misleading the public, many of whom believed that
the Board was part of the Bureau of Internal Revenue. In addition to
fostering doubts in the minds of the uninformed with respect to the
Board’s impartiality, this misapprehension undoubtedly encouraged the
erroneous assumption that the Board’s procedures were, like those within
the Bureau, informal. By changing the Board to a court, confusion would
be reduced with a concomitant improvement in public confidence in tax
administration and a decrease in the number of procedural errors by
practitioners.

Second, judicial status for the Board might help attract and retain
capable members. The term of office of the original members under the
1924 Act lasted only until June 2, 1926,>7 and some believed that such an
abbreviated tenure served to discourage interest in appointment to the
Board.?® The 1924 Act provided that members appointed after June 2,
1926, would serve for terms of up to ten years, but there were some who
believed even this would be inadequate.? Life tenure during good behavior
would be automatically guaranteed if the Board was made an article III
court; a provision for life tenure without court status would raise
constitutional questions.’

Third, the question of finality of Board decisions was related to its
status. Under the 1924 Act, Board decisions were subject to collateral
attack by either the Government or taxpayers. The Board had

differences in both appearance and operation, their work cannot be functionally or
theoretically distinguished.” (citations omitted)).

251925 House Hearings, supra note 2, at 933; see also id. at 914 (testimony of
former member Ivins).

261925 House Hearings, supra note 2, at 916 (testimony of former member
Ivins). Of course, this shortcoming could be remedied by simply renaming the
Board a court without otherwise changing its character as an independent agency in
the executive branch. This approach was taken in 1942, ch. 619, § 504, 56 Stat.
957. However, there were other objections to the nonjudicial status of the Board
that could not be so easily satisfied.

27Revenue Act of 1924, ch. 234, § 900(a), 43 Stat. 336.

281925 House Hearings, supra note 2, at 884 (testimony of George Morris, Am.
Bar Ass’n), 938-39 (testimony of Dr. T. S. Adams).

2 Cf 1925 House Hearings, supra note 2, at 939 (testimony of Dr. T. S. Adams).

30 See infra notes 189—191 and accompanying text.



120 The United States Tax Court — An Historical Analysis

demonstrated its competence and independence, and many believed that
permitting de novo review of Board cases in the federal courts wasted the
time and money of both taxpayers and the Government.?! By making the
Board a court, its decisions would be assured of the finality reserved for
judicial action.

Fourth, if the Board were made a court, it would be invested with
certain judicial powers that would ease its problems of administration and
expedite its proceedings. An example of this problem involved the power
of the Board to subpoena witnesses and evidence and to order depositions.
Although the 1924 Act authorized such action by the Board,?? it did not
provide any direct means by which the Board could enforce its own
process. Thus, if a witness refused to appear in response to a subpoena,
enforcement would require recourse to a federal court for an order
compelling attendance. Only if this order were disobeyed could the
non-appearance be punished by contempt in a further federal court
proceeding.?> On this basis former Board member James S.Y. Ivins argued
the Board’s powers to subpoena were too cumbersome to be enforced
against an unwilling witness.>* If the Board were made a court, it could
itself punish contempt of its process.

Fifth, some observers believed that the federal courts were not propetly
acknowledging the precedents established by the Board.?> Indeed, many
federal judges in these early days may not even have known of the existence
of the Board. Making the Board a court would result in greater recognition
of its decisions and would further the important congressional purpose of
developing a uniform body of precedents interpreting the tax laws.

Finally, the argument was made that the Board functioned like a court
and this fact should be recognized by according it full judicial status.’¢ Its
jurisdiction was limited to disputes that qualified as cases or controversies

311925 House Hearings, supra note 2, at 935 (testimony of A.W. Gregg,
Solicitor of Internal Revenue).

%2Revenue Act of 1924, ch. 234, § 900(i), 43 Stat. 338.

BJames S.Y. Ivins, What Should Congress Do With the Board of Tax Appeals?, 3
NAT’L INC. TAX MAG. 391, 410 (1925) [hereinafter cited as Ivins].

347,

¥ Memorandum as to reasons for conversion of Board of Tax Appeals into a
court, c¢. 1925, filed at the U.S. Tax Court in “Revenue Act of 1926: Memoranda
and Correspondence.”

361925 House Hearings, supra note 2, at 928 (testimony of former Chairman
Hamel), 933 (testimony of A. W. Gregg, Solicitor of Internal Revenue); Ivins, supra
note 33, at 393. The literature is replete with statements that the Board of Tax
Appeals was a court in everything but name. E.g, Dana Latham, Jurisdiction of the
United States Board of Tax Appeals Under the Revenne Act of 1926, 15 CAL. L. REV. 199,
201, 203 (1927) [hereinafter cited as Latham].
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under article I1I of the Constitution,? its practice and procedure conformed
to judicial forms, and its members comported themselves with the
independence and in the style customary to courts. Possibly, only an
accident of history resulted in the Board being made an agency in the
executive branch instead of a court in 1924. Because of the Administration
proposal that the Board be made a part of Treasury, legislative attention
was focused on the question of independence from Treasury. Had the
broader aspects of the independence question been as carefully considered,
Congress might have concluded that an agency engaged in adjudicating tax
disputes should not be located in the executive branch of Government.

Substantial sentiment existed among Board members in favor of
obtaining full federal court status, and in the late summer of 1925, several
Board members drafted a proposal along these lines for submission to
Congress.’® Apparently, the proposal had the support of Treasury officials,
including Secretary Mellon.*® However, it soon became clear to friends of
the Board that Congtess, traditionally hostile to creating judicial offices, was
not amenable to such a change* Additional opposition came from
accountants who feared that their privilege to practice before the Board
would be withdrawn if it were made a court*! As a result of this
opposition, neither the Ways and Means Committee nor the Finance
Committee, both generally favorably inclined toward the Board,
recommended any change in the Board’s name or its status,*? and no
serious proposal along these lines was advanced in either the House or
Senate. Not until 1942 would the Board’s name be changed to the Tax
Court,” and almost one-half century elapsed before Congress recognized
the inadvisability of having “one executive agency . . . sitting in judgment on
the determinations of another executive agency.”* With this recognition
the Tax Court was established as a legislative court.#>

37 See Revenue Act of 1924, ch. 234, § 900(e), 43 Stat. 337; General Equipment
Co., 2 B.T.A. 804 (1925).

BLetter from A.E. Graupner to J.G. Korner, Aug. 28, 1925, filed at the U.S.
Tax Court in “Revenue Act of 1926: Memoranda & Correspondence” [hereinafter
cited as Graupner].

¥1d; see also 1925 House Hearings, supra note 2, at 932 (testimony of A.W.
Gregg, Solicitor of Internal Revenue).

401925 House Hearings, supra note 2, at 935 (remarks of Mr. Garner).

#“Letter from H.E. Lumsford, President of American Society of Certified
Public Accountants, to certified public accountants, November 9, 1925, filed at the
U.S. Tax Court in “Revenue Act of 1926: Memoranda & Correspondence.”

#H.R. REP. NO. 69-1, at 17-21 (1925); S. REP. NO. 69-52, at 34—38 (1920).

$Revenue Act of 1942, ch. 619, § 504, 56 Stat. 957.

#8. REP. NO. 91-552, at 302 (1969).

#Tax Reform Act of 1969, Pub. L. No. 91-172, § 951, 83 Stat. 730 (amending
IRC § 7441).
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Although Congress was unwilling to transform the Board into a court,
an effort was made in the 1926 Act to accord the Board more judicial
attributes. The compromises thus affected made the agency considerably
more court-like.

C. Appeals and Finality

Under the 1924 Act, Board decisions were only final with respect to the
question of summary assessment; they were not final on the question of
liability.4¢ Thus, if the taxpayer prevailed in the Board, the Government
could not summarily assess the tax but could commence a new action in
federal court for a readjudication of whether a deficiency existed. If it
obtained a favorable judgment, the deficiency could then be assessed. If
the Government prevailed in the Board, the tax would be immediately
assessed, but the taxpayer could sue for refund of tax paid pursuant to the
assessment. Any action commenced after the Board proceeding would be
de novo, although the Board’s factual findings would be prima facie correct.
In other words, no appeal was possible from a decision by the Board, but
such a decision could be reviewed collaterally.

Several congressional concerns might explain this cumbersome statutory
scheme. The first of these was related to the question of the Board’s
independence from Treasury. The congressional committees studying the
legislation stated that by permitting the Commissioner to obtain de novo
review of an unfavorable decision, the Act would trelieve “the board from
the responsibility of finally passing upon questions involving large amounts
and removes the necessity for a decision in favor of the Government in
order to force the issues into court.” An obvious connection existed
between this rationale and one of the basic considerations that originally led
to the proposal to create the Board: the belief that the Committee on
Appeals and Review and other agents of the Bureau of Internal Revenue
took unjustifiably pro-Government positions because of their knowledge
that an administrative decision in favor of the taxpayer could not be
reviewed independently whereas a decision in favor of the Government
could be challenged by the taxpayer in court by way of a refund action.*s
Even though the 1924 legislation established the Board as an independent
executive agency, its historical roots in the Committee on Appeals and
Review evidently caused concern that the Board might be no more
independent than its predecessor.

Because this concern would have been equally satisfied by permitting
direct appeal of Board decisions, an alternative, and perhaps more realistic,

46 See Part 11, notes 155159 and accompanying text.
#TH.R. REP. NO. 68-179, at 8 (1924); S. REP. NO. 68-398, at 9 (1924).
#H.R. REP. NO. 68-179, at 8 (1924); S. REP. NO. 68-398, at 8-9 (1924).
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explanation of the provision for a trial de novo was that it constituted a
vestigial trace of the original Administration proposal to make the Board an
informal hearing division within the Treasury Department.** Naturally,
appellate court review of the determinations of such an agency would have
been inappropriate.’® The provision requiring that Board proceedings be
judicial in nature was not added until the 1924 Revenue Bill reached the
Senate floor, and at that late date few may have realized the desirability of
making a corresponding change in the appeal procedure.

Finally, the Board, as conceived by the 1924 Act, was regarded by many
as either an experiment or as a temporary expedient necessary to deal with
the administrative difficulties created by the wartime taxes.’! Undoubtedly,
these feelings concerning an untried body played some part in molding the
provision for de novo review of Board decisions. If the Board proved
unsuccessful, taxpayers would not be unduly prejudiced by utilizing the
Board procedure because they would retain their rights to a complete
judicial remedy by way of a refund action.

After only a year of operation, the Board was recognized as filling an
important need that was likely to continue indefinitely, and attention was
directed to the inefficiency of the collateral review procedure in the 1924
Act. Under that Act, each tax case could be litigated in two trial tribunals
(first in the Board, then on a retrial in district court) and in two appellate
courts (first in a court of appeals on appeal from a district court decision,
and then in the Supreme Court).5? Under these circumstances, a Board
proceeding was characterized as “little more than a preliminary skirmish, a
run for luck.”®® Even granting the fact that few tax cases reached the
Supreme Court, a taxpayer, who because of inclination or necessity desired
to defer paying a disputed tax as long as possible and therefore chose to

4 See Part 11, notes 25-54 and accompanying text.

50 8ee KENNETH CULP DAVIS, ADMINISTRATIVE LAW TEXT, § 16.03 (3d ed.
1972) [hereinafter cited as DAVIS].

S1See 67 CONG. REC. 524 (1925) (rematks of Mr. Green). Under the 1924 Act,
the authorized membership of the Board for the first two years was 28, but after
this initial period it was to decline to seven. Revenue Act of 1924, ch. 234,
§ 900(a), 43 Stat. 336. A.W. Gregg, representing Treasury at the Senate Finance
Committee hearings on the 1924 Act, indicated that the business of the Board
would be significantly reduced after it disposed of the excess profits tax cases
growing out of the World War I period. Hearings on H.R. 6715 Before the Comm. on
Finance, 68th Cong., 1st Sess. 24 (1924).

21f the collateral proceeding had been commenced in the Court of Claims,
there would have been no appeal to a court of appeals. Rather, at that time,
decisions of the Court of Claims were appealable only to the Supreme Court.
[Currently, decisions of the United States Court of Federal Claims are appealable to
the United States Court of Appeals for the Federal Circuit. See Part I, note 172 and
accompanying text.]

> Blair v. Curran, 24 F.2d 390, 392 (Ist Cir. 1928).
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petition the Board, could be required to plead his case in three separate
tribunals before receiving a final adjudication. Virtually all who considered
the problem believed this to be unduly burdensome.>* Additionally, since
members of the Board were selected, at least in part, on the basis of their
special expertise in taxation and financial matters, full-blown relitigation of
their decisions was inappropriate and unnecessary.’> Finally, the system
under the 1924 Act was seen as contrary to sound judicial procedure
because collateral attack permitted cases to be moved from a specialized
court to a generalized court; “we go from an informed tribunal to an
uninformed tribunal.”>¢

For these reasons, the 1926 Act provided for direct appellate review of
Board decisions in the Courts of Appeals,> the particular court in which the
appeal would lie being prescribed by statutory venue rules.® Further appeal

567 CONG. REC. 525 (1925) (remarks of Chairman Green); 7. at 3755 (1926)
(remarks of Senator David Reed of Pennsylvania); 1925 House Hearings, supra note
2, at 917 (testimony of former member Ivins). But see infra note 57.

55 See H.R. REP. NO. 69-1, at 19-20 (1925); S. REP. NO. 69-52, at 36-37 (1926).

561925 House Hearings, supra note 2, at 894-95 (testimony of George Morris);
see also HR. REP. NO. 69-1, at 19 (1925); S. REP. NO. 69-52, at 36 (1926); 67
CONG. REC. 558 (1925) (remarks of Mr. Mills).

SRevenue Act of 1926, ch. 27, §§ 1001, 1003(a), 44 Stat. 109. The procedure
ultimately enacted followed the recommendation of the tax committees of both
Houses. H.R. REP. NO. 69-1, at 19-20 (1925); S. REP. NO. 69-52, at 36-37 (1920).
As a result of a floor amendment, the bill as passed by the Senate provided for
appeals from Board decisions to district courts, thence to courts of appeals, and
thence, possibly, to the Supreme Court. 67 CONG. REC. 3754-58 (1926). The
sponsor of the amendment, Senator James Reed of Missouri, believed it was
desirable because it permitted taxpayers to take appeals of Board decisions in
courts closer to their homes. Id. at 3755 (1926). The amendment was opposed on
the ground that it would increase litigation. Id. (remarks of Senator David Reed of
Pa.). The House-Senate conference removed the James Reed amendment. H.R.
REP. NO. 69-356, at 26, 54 (1920).

%Revenue Act of 1926, ch. 27, § 1002, 44 Stat. 110. These rules could have
substantive importance because the position of the various courts of appeals might
differ with respect to the same issue, and the success of the taxpayer or the
Government in a case might well then depend on appellate venue. Moreover, the
rules could have procedural significance if an appeal was filed with the wrong
appellate court and by the time the error was discovered it was too late to perfect
an appeal to the proper court. Thus, to avoid many disputes and errors, it was
important that the venue rules be unambiguous and easily understood.

The 1926 Act provided, in effect, four separate venue rules depending mainly
on the nature of the taxpayer. First, in the case of an individual, proper venue was
in the court of appeals for the circuit of which the individual was an inhabitant, or
if the individual was not an inhabitant of any circuit, in the Court of Appeals of the
District of Columbia. Id. § 1002(a). Second, in the case of a person other than an
individual or a corporation, i.e., a trust or estate, proper venue was in the circuit
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could be obtained in the Supreme Court either upon certiorari issued upon
the petition of a party or upon certificate of question by a court of
appeals.”® The appellate proceedings provided by the Act were the

court for the circuit in which the collector of the tax to whom such person made
the return was located, or, if no return was made, in the Court of Appeals of the
District of Columbia. Id. § 1002(b). Third, in the case of a corporation, venue was
determined under a three-tier rule: if the corporation had no principal place of
business or principal office or agency in the United States, venue was in the Court
of Appeals of the District of Columbia; if the corporation had such a place of
business, office, or agency, venue was in the circuit court for the circuit in which
was located the collector of tax to whom such corporation made the return, or, if
no return was made, in the Court of Appeals of the District of Columbia. Id.
§ 1002(b), (c). Finally, the statute provided that “in the case of an agreement
between the Commissioner and the taxpayer, [proper venue would be in] . . . the
Circuit Court of Appeals for the circuit, or the Court of Appeals of the District of
Columbia, as stipulated in such agreement.” Id. § 1002(d).

These rules may seem both comprehensive and comprehensible; they aroused
no controversy at the time they were enacted. Nevertheless, problems soon
emerged in their interpretation and they were revised in 1934. Revenue Act of
1934, ch. 277, § 519, 48 Stat. 760.

5The statutory provision could have been more clearly drafted:

The Circuit Courts of Appeals and the Court of Appeals of the District of

Columbia shall have exclusive jurisdiction to review the decisions of the

Board (except as provided in section 239 of the Judicial Code, as amended); and the

judgment of any such court shall be final, except that it shall be subject to

review by the Supreme Court of the United States upon certiorari, i the
manner provided in section 240 of the Judicial Code, as amended.
Revenue Act of 1926, ch. 27, § 1003(a), 44 Stat. 110 (emphasis supplied).

A cursory reading of this provision might indicate that Supreme Court review
could only be by way of certiorari. However, § 239 of the Judicial Code provided
for certification of questions to the Court by the courts of appeals, and § 240
provided for review by certiorari. Act of Feb. 13, 1925, ch. 229, § 1, 43 Stat. 938.
Clearly, the implication was that both types of review could be had. In fact, one
leading appeal from an early Board decision was reviewed by the Supreme Court as
a certified question. See Old Colony Trust Co. v. Commissioner, 279 U.S. 716
(1929); see also Commissioner v. Independent Life Ins. Co., 288 U.S. 592 (1933).

Regrettably, the current codification perpetuates, and perhaps even increases, the
ambiguity:

The United States Courts of Appeals (other than the United States Court of

Appeals for the Federal Circuit) shall have exclusive jurisdiction to review

the decisions of the Tax Court, exvept as provided in section 1254 of Title 28 of the

United States Code, in the same manner and to the same extent as decisions of

the district courts in civil actions tried without a jury; and the judgment of

any such court shall be final, except that it shall be subject to review by the

Supreme Court of the United States upon certiorarti, 7 the manner provided in

section 1254 of Title 28 of the United States Code.
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exclusive means of review. Decisions of the Board became final six months
after decision if no petition for review was filed.®0 Thereafter no other
court could restrain collection of the tax or order that it be refunded.®! In
any further litigation, such as for collection of the tax, a final decision of the
Board would be res judicata.®?

With respect to the scope of appellate review, the statute specified that
the Courts of Appeals and the Supreme Court

shall have power to affirm or, if the decision of the Board is not in
accordance with law, to modify or to reverse the decision of the
Board, with or without remanding the case for a rehearing, as justice
may require.®?

The reports of the Ways and Means and Finance Committees indicated that
this language was intended to limit judicial review to questions of law,* a
limitation comparable to that provided in appeals from determinations of
the Federal Trade Commission.®> The committees identified “questions of
law” as including

questions as to the constitutionality of the substantive law applied,
the constitutionality of the procedure used, failure to observe the
procedure required by law, the proper interpretation and application
of the statute or any regulation having the force of law, the existence
of at least some evidence to support the findings of fact, and the
validity of any ruling upon the admissibility of evidence. . . .66

The American Bar Association recommended that factual findings of
the Board be accorded only prima facie weight;7 Congress rejected this

IR.C. § 7482(a) (emphasis supplied). Section 1254 of title 28 includes the
successor of both §§ 239 and 240 of the old Judicial Code. Itis thus even less clear
now whether the reference to review by certiorari is meant to be exclusive.

%0Revenue Act of 1926, ch. 27, §§ 1001, 1003(a), 1005(a)(1), 44 Stat. 109, 110.

01 Rev. Stat. § 3224 (1873); Revenue Act of 1926, ch. 27, § 284(d), 44 Stat. 67
(now codified at L.R.C. § 6512(a)); see also, eg., Baglivo v. Commissioner, 235 F.
Supp. 493 (E.D. Pa. 1964).

02 See, e.g., United States v. Bottenfield, 442 F.2d 1007 (3d Cir. 1971).

63 Revenue Act of 1926, ch. 27, § 1003(b), 44 Stat. 110.

%H.R. REP. NO. 69-1, at 19-20 (1925); S. REP. NO. 69-52, at 36-37 (1920).

051925 House Hearings, supra note 2, at 894.

% H.R. REP. NO. 69-1, at 19-20 (1925); S. REP. NO. (69-52, at 36 (1926).

¢”The ABA made the following proposal:

The findings of the board shall be prima facie evidence of the facts therein

stated. If either party shall apply to the court for leave to adduce additional

evidence, and shall show to the satisfaction of the court that such additional
evidence is material, and that there were reasonable grounds for the failure
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position on the ground that “the complicated and technical facts governing
tax liability require a determination by a body of experts,”% a determination
which should not be disturbed if supported by “at least some evidence.”®
Except for the ABA proposal, the scope of review question attracted little
attention in 1926. Some two decades later, however, a serious controversy
on this matter surfaced as the result of the Supreme Court decision in
Dobson v. Commissioner.™

An important question that had to be confronted in connection with the
new appellate procedure was the extent to which it would be permitted to
be used by taxpayers simply as a means of delaying the payment of tax.
Even under the 1924 Act, which did not provide appeal rights, many cases
were being filed with the Board solely to delay collection of the tax.”! With
the granting of appeal rights, the danger of abuse was enhanced.

Although the delay problem was a serious one, the 1926 Act did not
climinate the ban on assessment or collection prior to Board
determination.”? However, if the decision of the Board was adverse to the
taxpayer, an appeal of the adverse decision would not bar assessment or
collection unless the taxpayer filed a bond with the Board on or before the
date of filing of the appeal. The bond was to secure the payment of any tax

to adduce such evidence in the proceedings before the board, the court may

order such additional evidence to be taken before the board and to be

adduced upon the hearing in such manner and upon such terms and

conditions as to the court may seem proper. The board may modify its

findings as to the facts or make new findings by reason of the additional

evidence so taken, and it shall file such modified or new findings, which, if

supported by the testimony, shall be conclusive, and its recommendation, if

any, for the modification or setting aside of its original decision with the

return of such additional evidence.
1925 House Hearings, supra note 2, at 893-94.

%S H.R. REP. NO. 69-1, at 19 (1925); S. REP. NO. 69-52, at 36 (1920).

®H.R. REP. NO. 69-1, at 20 (1925); S. REP. NO. 69-52, at 36 (1920).

70320 U.S. 489 (1943), rebearing denied, 321 U.S. 231 (1944). See Part XI1.H.8.

711925 House Hearings, supra note 2, at 912 (testimony of former member
Ivins), 937 (testimony of A. W. Gregg, Solicitor of Internal Revenue). In the case
of tax years prior to 1921, these delay tactics were even more advantageous to
taxpayers, since the 1924 Act did not provide interest charges for late payment. Id.
at 937; S. REP. NO. 69-52, at 33 (1926). This, of course, was a great inducement to
use the Board procedure to increase the term of what amounted to an interest free
loan. The 1926 Act eliminated this problem by providing that thenceforth interest
was to be paid on all deficiencies regardless of the year to which they related.
Revenue Act of 1926, ch. 27, § 283(d), 44 Stat. 64.

72Revenue Act of 1926, ch. 27, §§ 274(a), (b), 44 Stat. 55. An exception to this
bar was made for so-called jeopardy assessments if the Commissioner believed
collection of the tax would be jeopardized by delay in assessment. Id. § 279, 44
Stat. 59.
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and interest thereon ultimately determined to be due.” The statute required
Board approval of the surety for the bond and permitted the Board to fix
the amount of the bond up to twice the deficiency on appeal.’ The dual
policies of the statute were to require payment or assurance of payment of
any deficiency ultimately found due, and to discourage appeals from Board
decisions simply to defer the day on which accounts had to be settled.”
Another provision of the 1926 Act aimed at preventing the abuse of Board
proceedings authorized the Board to impose a $10 fee for filing petitions.
Additionally, the Boatd, the Courts of Appeals, and the Supreme Court
were provided with power to impose penalties or damages in appeals
instituted merely for delay.”

The committee reports and congressional debates on the 1926 Act
evidenced a particular concern with respect to the constitutionality of the
new appellate procedure.” This concern probably stemmed from the 1923
decision in Keller v. Potomac Electric Co.” In Keller, the Supreme Court had
refused jurisdiction granted it by statute to review a finding of the Public
Utility Commission of the District of Columbia in a rate-making case. The
Court found that its duties under the statute required review of the entire
record below and, in effect, substitution of its discretion for that of the
agency. The Court concluded that these duties, which permitted it “to

B1d. § 1001(c), 44 Stat. 109. As originally reported to the House, the bill
provided that no assessment was permitted until all rights of appeal were
exhausted. H.R. REP. NO. 69-1, at 10 (1925). A committee amendment on the
House floor eliminated this generous provision in order to conform the treatment
of the taxpayer who had lost before the Board and was appealing, with the
treatment of the taxpayer against whom a jeopardy assessment had been made. 67
CONG. REC. 896-97, 1136 (1925).

7#Moreover, the Act also permitted the appellate court to require security in
addition to the specific bond requirements. Revenue Act of 1926, ch. 27, § 1001(e),
44 Stat. 110.

75This policy has remained in effect up to the present. See LR.C. §§ 7482(c),
7485.

76Revenue Act of 1926, ch. 27, § 1000, amending Revenue Act of 1924, § 904,
44 Stat. 106 (now codified at L.R.C. § 7451). The maximum fee that may be
imposed by the Tax Court currently stands at $60.

77Revenue Act of 1926, ch. 27, §§ 1000 (amending Revenue Act of 1924, § 911),
1004, 44 Stat. 109, 110 (now codified at LR.C. §§ 6673, 7482(c)(4)).

BH.R. REP. NO. 69-1, at 20 (1925); S. REP. NO. 69-52, at 37 (1926); 67 CONG.
REC. 375657 (1926) (exchange between Senator David Reed of Pennsylvania and
Senator Cummins of Iowa).

79261 U.S. 428. That the Keller case was a matter of concern is indicated by
commentary which appeared after the enactment of the 1926 legislation. Joseph
Kahn, The Status of the United States Board of Tax Appeals as a Judicial Body, 7 NAT'L
INC. TAX MAG. 135, 137-38 (1929); Joseph Kahn, The Judicial Status of the Board of
Tax Appeals, 7 NAT’L INC. TAX MAG. 175, 177 (1929).
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change present conditions and to guide future action,”’®" were essentially
legislative or administrative, and did not involve a “case or controversy”
within the meaning of article I1I of the Constitution.

The Board of Tax Appeals was technically an independent agency in the
executive branch, and there was apparently some question whether its
actions were reviewable by article III courts. During the Senate’s
consideration of the 1926 Act, Senator Albert B. Cummins expressed the
“very gravest doubts” whether an article III court could directly review the
decisions of an adjudicative body, the members of which were not afforded
the protections of article II1.8!  Theretofore, orders of the Interstate
Commerce Commission and the Federal Trade Commission were
reviewable in the federal courts, but so far as the Senator was concerned
such review was not in the nature of a direct appeal as was being provided
in the case of the Board.®?

The committee reports on the 1926 Act revealed that Senator Cummins
was not alone in his concern for the constitutionality of the appellate review
procedure. These reports read very much like briefs in favor of sustaining
the validity of the statute. Of particular interest was the implied distinction
of Keller on the ground that the administrative action to be reviewed in tax
matters was mandatory and not discretionary.

In the view of the committee the decisions of the board are
judicial and not legislative or administrative determinations. Review
of judicial decisions may be had by direct appeal to the courts (which
is the method provided in this bill), and such appeal may be (and is
by this bill) made exclusive of other methods, such as by petitions to
the courts for the enforcement of an administrative order, or by
extraordinary remedy such as injunction, or by suits for refunds.
Further, the review of the decision of the board may be limited to
the record made before the board. The imposition upon the court
of the duty of reviewing judicial decisions, such as those of the
board, can not propetly be urged as the imposition of a nonjudicial
duty, by reason of the fact that execution of the decision is
dependent upon the administrative action of the commissioner in
assessing and collecting the tax in accordance with the decision. The
duty imposed upon the commissioner in respect of the deficiency

80261 U.S. at 440.

8167 CONG. REC. 3756 (1920).

82]d. This same observation was made in James Craig Peacock, An Anomalons
and Topsy-Turvy Appellate System, 19 AB.A. ]. 11 (1933). No such distinction was
made by the Supreme Court when it, in 1929, approved the constitutionality of the
appellate procedure; in fact, the Court cited the experience with the Interstate

Commerce Commission and the Federal Trade Commission as support for its
holding. Old Colony Trust Co. v. Commissioner, 279 U.S. 716, 722-23 (1929).
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decided is not discretionary but nondiscretionary, but its
performance in accordance with law is mandatory. Such review of a
judicial as distinguished from a legislative or administrative
determination may be had as to either question of law or fact. The
proposed procedure, however, for reasons of policy and not of law,
limits court review solely to questions of law as heretofore described.

The principles discussed in the preceding paragraph are of
general application and are not limited merely to matters over which
Congress has peculiar control by reason of a proprietary interest, as
in public lands or pensions, or by reason of an exclusive regulatory
power, as in the importation of merchandise and the admission of
aliens. In adhering to such principles the committee is of the
opinion that it is establishing an appellate procedure that is
unquestionably constitutional.®3

One senses in this excerpt a desire to clarify the view that, at least as far
as Congress was concerned, the Ke/ler decision was not to be interpreted as
precluding appellate review of administrative fact finding.  Although
appellate review was limited under the statute to questions of law, that
limitation was made for policy reasons and not on constitutional grounds.8*

Three years later the constitutionality of these provisions was upheld by
the Supreme Court in Old Colony Trust v. Commissioner.8> Without citing the
Keller decision, the Court concluded that review of Board decisions had all
the necessary requisites of a constitutional case or controversy. Although in
the view of the Court, the Board was not a “court” but was rather an
“executive or administrative board,”’8¢ appeals from its decisions involved

858. REP. NO. 69-52, at 37 (1920); see also H.R. REP. NO. 69-1, at 20 (1925).

84History has vindicated the judgment of the tax committees. In 1948,
Congtess expressly provided for the same review of factual determinations of the
Tax Court as is accorded to findings of a district court sitting without a jury. Act of
June 25, 1948, ch. 646, § 36, 62 Stat. 991. No challenge to this provision has ever
been sustained. Although the area is not completely settled, it would seem that
Congtess, or, in appropriate cases, the courts, may undertake broad factual review
of administrative fact finding. See DAVIS, supra note 50, at §§ 29.01, 29.07, 29.09; see
also Administrative Procedure Act, ch. 324, § 10(c), 60 Stat. 243 (1946) (now
codified at 5 U.S.C. § 706(2)(E)), providing that a reviewing court must set aside
administrative findings if “unsupported by substantial evidence.”

85279 U.S. 716 (1929).

8 1d. at 725. This view of the Board did not, in O/d Colony, result in treating the
Board’s decisions differently from those of a “court.” Occasionally, however, there
has been a different result. Blair v. Oesterlein Mach. Co., 274 U.S. 220 (1927)
(Supreme Court refused to pass on issue not raised below, partly because the
proceeding originated in an administrative agency rather than a court); Lasky v.
Commissioner, 235 F.2d 97 (9th Cir. 1940), aff’d per curiam, 352 U.S. 1027 (1957)
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adverse parties disputing substantive claims based on federal law, and it was
not constitutionally significant whether the federal courts had jurisdiction to
review de novo the decisions of the Board or only could exercise appellate
jurisdiction based on a record made before the Board.8”

D. Jurisdiction
1. Exclusivity of Board Jurisdiction

Under the 1924 Act, the taxpayer had several alternative forums to
contest tax liability. If a deficiency was asserted, he could either petition the
Board for redetermination®® or pay the tax and sue for refund in a district
court or the Court of Claims.® If no deficiency was asserted but the
taxpayer concluded that he had overpaid his tax voluntarily, he could claim
a refund, and if it was not allowed he could sue for refund in either district
court or the Court of Claims, but not in the Board.” Eatly versions of the
Revenue Bill of 1926 proposed drastic changes in this system of review by
limiting the availability of refund actions and expanding the areas of
exclusive Board jurisdiction.

In hearings before the Ways and Means Committee, taxpayer
representatives urged that Board jurisdiction be expanded to include refund
claims. Board procedures were cheaper, quicker, and less complicated than
those applicable in other courts, and taxpayers who had paid a disputed tax
should be entitled to these benefits.”! Chairman Green was inclined to
agree with this position.”?> Secretary Mellon and Solicitor Gregg, however,
opposed such a change on the ground that the Board was not equipped to
handle the increased workload that would result—some 78,000 active
claims for refund were pending within the Bureau, and theoretically all

(since Tax Court was an administrative agency and not a court, it had no equitable
powers to vacate a decision after it became final).

87279 U.S. at 724-25. Old Colony involved a case in which the taxpayer was
appealing from an unfavorable decision of the Board, and was, at the same time,
questioning the constitutionality of the procedure. The procedure involved when
the Government is the appealing party has also been sustained against the
contention that no case or controversy exists when the dispute is between two
agencies of the Government (the Board of Tax Appeals and the Bureau of Internal
Revenue), as when the Board’s decision was favorable to the taxpayer.
Commissioner v. Liberty Bank and Trust Co., 59 F.2d 320 (6th Cir. 1932).

88Revenue Act of 1924, ch. 234, § 274, 43 Stat. 297.

8 See Part I, notes 142197 and accompanying text.

N Id.; Part 11, notes 142—144 and accompanying text.

911925 House Hearings, supra note 2, at 849 (testimony of D.A. Smith,
American Paper and Pulp Assoc.), 854 (testimony of Dr. Joseph J. Klein).

921d. at 849. But see 67 CONG. REC. 524 (1925) (temarks of Chairman Green).



132 The United States Tax Court — An Historical Analysis

these claims could end up before the Board if its jurisdiction were
expanded.” Moreover, the Board had been established principally to afford
a day in court to the taxpayer before he was required to pay his tax; in
refund cases, the tax had already been paid, and the reason for a hearing
before the Board was eliminated.%

Apparently, the Ways and Means Committee and the House saw merit
in both positions, and the bill as reported to and passed by the House
attempted to find a middle ground. The Board would not be given
jurisdiction of refund claims then before the Bureau. However, with
limited exceptions, in the case of future deficiency determinations, a
taxpayer’s only remedy would be to use the Board procedure.”> Thus,
taxpayers would not be permitted the option of paying a deficiency and
then suing for refund in district court or the Court of Claims. Moreover,
once the Commissioner had asserted a deficiency for a tax year, all
questions of tax liability for that year could only be litigated before the
Board. If a taxpayer against whom a deficiency was asserted believed that
not only was no deficiency due but that he had overpaid his tax for the year,
he would be required to submit the questions of the deficiency and the
overpayment to the Board.

Although the refund action in district court and the Court of Claims was
not completely abolished by the House bill (it would continue to be
available in cases in which no deficiency notice was issued),” the Senate
Finance Committee concluded that the House provision barring recourse to
traditional forums in refund cases was “too drastic.”®” Accordingly, it
restored the prior practice of permitting the taxpayer who had received a
deficiency notice the option of either filing a petition with the Board, or

931925 House Hearings, supra note 2, at 10, 934; see also id. at 923-24 (testimony
of former Chairman Hamel).

941d. at 934.

% As passed by the House, § 281(d) of the bill provided:

If the Commissioner has notified the taxpayer of a deficiency, or has made

. [a jeopardy assessment], the right of the taxpayer to file a petition with

the Board of Tax Appeals and to appeal from the decision of the Board to

the courts shall constitute his sole right to contest the amount of the tax for

the taxable year in respect of which the Commissioner has determined the

deficiency, and, whether or not he files a petition with the Board, no credit

or refund in respect of such tax shall be made and no suit for the recovery

of any part of such tax shall be maintained in any court. . .
The principal exceptions to the bar on refunds were: (1) if the Board, having
obtained jurisdiction as the result of the mailing of a deficiency notice, determined
an overpayment, or (2) if the taxpayer could prove the notice of deficiency was not
received by him within 45 days from the date it was mailed.

%H.R. REP. NO. 69-1, at 10, 1314 (1925).

97S. REP. NO. 69-52, at 25-26 (1926).
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paying the tax and suing for refund in either district court or the Court of
Claims.” In conference the House receded from its position.”

If enacted, the House proposal would have had a profound influence on
tax litigation by requiring that virtually all tax controversies be heard by the
Board. But this was not the only jurisdictional issue dealt with, and several
other jurisdictional amendments were actually effected by the 1926
legislation. Although none of them were controversial, they were of some
significance and were the most complicated features of the new legislation
dealing with the Board.100

2. Effect of Payment and Limited Refund Jurisdiction

The 1926 Act adopted two important jurisdictional changes involving
the related subjects of the effect of payment on the Board’s power to
review a deficiency assertion and the jurisdiction of the Board to consider
whether an overpayment of tax had been made. The Board had held that,
under the 1924 Act, it lost jurisdiction of any case in which the deficiency
asserted by the Commissioner was paid by the taxpayer prior to the time
the Board rendered its decision.!™® The Board’s only authority was to
determine the existence of a deficiency; if the asserted deficiency was paid,
the Board had nothing to decide. Similarly, since no deficiency was
involved, the Board had held that the 1924 legislation gave it no authority
to decide whether a taxpayer was entitled to a refund of tax.102

The first of these rulings burdened those taxpayers who wished to avail
themselves of the Board procedure but wanted to forestall the running of
interest on any deficiency ultimately found by paying the tax asserted in the
deficiency notice. Such a taxpayer could use the Board procedure or pay
the tax; the taxpayer could not do both. The second ruling made the Board
procedure cumbersome for the taxpayer against whom a deficiency was
asserted but who believed that not only was no deficiency due, but also that
the taxpayer had overpaid the tax. The taxpayer could contest the asserted
deficiency before the Board but could obtain a refund only by instituting an
action in district court or the Court of Claims—even though the deficiency
related to the same year as the overpayment or the same issue.

The House version of the bill, which virtually abolished separate refund
proceedings, provided the Board with jurisdiction to determine all questions

981,

% H.R. REP. NO. 69-3506, at 4849 (19206).

100 For contemporary descriptions of these changes, see Latham, s#pra note 30;
Herman T. Reiling, Changes in the House Bill Affecting Taxable Income, 4 NATL INC.
TAX MAG. 6 (19206); Willis W. Ritter, Jurisdiction of the Board of Tax Appeals Under Act
0f 1926, 4 NAT’L INC. TAX MAG. 128 (1920).

101 Northwestern Mut. Life Ins. Co., 1 B.T.A. 767 (1925).

102 Everett Knitting Works, 1 B.T.A. 5 (1924).
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of tax liability for the tax year in issue, including whether the taxpayer was
entitled to a refund.!'”® Conversely, the bill permitted the Board to
determine a greater deficiency than that initially asserted by the
Commissioner in the deficiency notice and authorized the Board to
prescribe rules governing “under what conditions and at what times” the
Commissioner could assert the additional tax.104

Senate amendments eliminated the Board’s exclusive jurisdiction over
tax years for which a deficiency notice was issued. The taxpayer’s option of
either contesting the deficiency before the Board, or paying the deficiency
and seeking a refund by way of suit in either district court or the Court of
Claims was preserved. The Senate, however, did not completely revert to
the statutory scheme that existed under the 1924 Act. In the first place, the
Senate substantially adopted the House provision granting the Board
plenary jurisdiction to redetermine tax liability with respect to any year for
which a petition was filed. Thus, the Board could determine a greater
deficiency than was initially asserted if the additional amount was claimed
by the Commissioner at or before the Board hearing, or it could find that
no deficiency existed and that the taxpayer had overpaid his tax for the year

103 The text of the House version of the bill is reproduced below:

If the Board of Tax Appeals finds that there is no deficiency and further

finds that the taxpayer has made an overpayment of tax in respect of the

taxable year in respect of which the Commissioner determined the
deficiency, the Board shall have jurisdiction to determine the amount of
such overpayment, and such amount shall, when the decision of the Board
has become final, be credited or refunded to the taxpayer . . ..
HR. 1, 69th Cong., 1st Sess. § 281(e) (1925), as passed by the House, as enacted,
Revenue Act of 1926, ch. 27, § 284(c), 44 Stat. 67. This statute, as amended, is now
codified at LR.C. § 6512(b)(1).

104 HR. 1, 69th Cong., 1st Sess. § 274(e) (1925), as passed by the House. The
final version of the Act made no reference to the Board’s power to make rules
governing the assertion of greater deficiencies. Revenue Act of 1926, ch. 27,
§ 274(c), 44 Stat. 56 (now codified at L.R.C. § 6214(a)). Nevertheless, in its first
revision of its rules of practice and procedure after enactment of the 1926 Act, the
Board amended the rule with respect to the burden of proof to put the burden on
the Commissioner “in respect of any new matter of fact pleaded in his answer . . .
7 B.T.A. RULE 30 (April 1, 1926 ed.)
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with a resulting entitlement to a refund or credit.!®> These provisions were
retained in the final version of the Act. 19

Additionally, the Senate bill provided that a taxpayer could waive the
restrictions on assessment and collection imposed during the pendency of a
Board proceeding, and pay the asserted deficiency. Such a waiver would
not prevent the taxpayer from receiving a refund or credit of tax as a result
of a Board determination that the deficiency was less than that asserted by
the Commissioner.!?” This amendment permitted a taxpayer to forestall the
running of interest by paying the asserted deficiency without thereby
depriving the Board of jurisdiction to decide the proper amount of tax due.
The conference accepted the amendment.!08

105 HR. 1, 69th Cong., 1st Sess. §§ 274(c), 284(e) (1926), as passed by the
Senate. Under the House bill, the Commissioner was not restricted to raising the
deficiency at or before the Board hearing. This was believed to be unjust as not
giving sufficient opportunity to the taxpayer to rebut the claim for additional tax.
67 CONG. REC. 3376 (19206).

106 Revenue Act of 1926, ch. 27, §§ 274(c), 284(e), 1001, 1005, 44 Stat. 56, 67,
109, 110. These provisions, as amended, are now codified at LR.C. §§ 6214(a),
6512(b)(1).

107 H.R. 1, 69th Cong., 1st Sess. § 274(d) (1926), as reported by the Senate
Finance Comm. provided as follows:

The taxpayer shall at any time have the right, by a signed notice in writing

filed with the Commissioner, to wave the restrictions provided in

subdivision (a) of this section on the assessment and collection of the whole

or any part of the deficiency. Such waiver shall not bar the taxpayer from

receiving a credit or refund under subdivision (e) of section 284 if the

decision of the Board which has become final determines an overpayment

of tax in respect of the year to which the waiver relates.

The House bill did not deal specifically with the question of whether Board
jurisdiction would be lost if the contested deficiency was paid by the taxpayer prior
to the time the Board rendered its decision. The Board was given exclusive
jurisdiction over any year with respect to which a deficiency notice was issued and
could, if no deficiency was found, determine an overpayment of tax that would be
refunded or credited to the taxpayer. However, as used in the bill, “deficiency”
seemed to refer only to the deficiency originally determined by the Commissioner,
and the language was at least susceptible to the interpretation that no overpayment
could be determined if at least some portion of the deficiency was correct. Thus, if
the Commissioner determined a deficiency of $1,000 that the taxpayer paid before
the rendition of the Board decision, and the Board determined a deficiency of $1,
arguably no overpayment of $999 could be determined by the Board because there
was a deficiency. H.R. 1, 69th Cong., 1st Sess. § 281(e) (1925), as passed by the
House.

108 H.R. REP. NO. 69-350, at 40 (1926); Revenue Act of 1926, ch. 27, § 274(d),
44 Stat. 56 (now codified at L.R.C. § 6213(d)).
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3. Jeopardy Assessments

Other important jurisdictional changes from the 1924 Act were made
with respect to jeopardy assessments. In general, both the 1924 and 1926
Acts provided that a deficiency could be neither assessed nor collected until
60 days following the mailing of a deficiency notice, and, if a petition was
filed with the Board with respect to the notice, the bar on assessment and
collection was further extended until the Board rendered its decision.!?

In spite of the general policy of forbidding the Commissioner from
assessing or collecting a deficiency before the taxpayer was afforded an
opportunity for a hearing before the Board, an exception was necessary in
those cases in which a delay in assessment would jeopardize collection of
the tax. Circumstances jeopardizing collection could arise in cases in which
fraud was suspected or an imminent bankruptcy could deplete the assets of
the taxpayer necessary to pay the asserted tax.''? To prevent disruptions in
tax collections for these reasons, the 1924 and 1926 Acts authorized the
Commissioner to make jeopardy assessments regardless of whether a
deficiency notice had been sent to the taxpayer and regardless of whether
the question of liability for the tax assessed was pending before the
Board.!"! The jeopardy assessment could vary from the deficiency asserted
in a deficiency notice, if any, and could be made up to the time when the
decision of the Board became final.!'2 The action of the Commissioner in

109 Revenue Act of 1924, ch. 234, § 274(a)—(c), 43 Stat. 297; Revenue Act of
1926, ch. 27, § 274(a)—(c), 44 Stat. 55.

Under the 1924 Act, a taxpayer aggrieved by a premature assessment was not
given any express statutory remedy, and in one case, it was held that no injunction
could be obtained against an illegal assessment. Joseph Garneu Co. v. Bowers, 8
F.2d 378 (S.D.N.Y. 1925). Contra Lafayette Worsted Co. v. Page, 6 F.2d 399
(D.R.I. 1925). See Rev. Stat. § 3224 (1873) (now codified at L.R.C. § 7421(a). In the
1926 Act, this problem was eliminated by a provision authorizing an injunction
against a premature assessment or collection. Revenue Act of 1926, ch. 27,
§§ 274(a), 508(d), 44 Stat. 55 (now codified at L.R.C. § 6213(a)).

10" §ee 1 LAURENCE F. CASEY, FEDERAL TAX PRACTICE § 2.18 (1955). Until
1926, the Commissioner also viewed the expiration of the period of limitations on
assessment as jeopardizing collection of the tax. See Part I, notes 114-120 and
accompanying text.

11 Revenue Act of 1924, ch. 234, § 274(d), 43 Stat. 297; Revenue Act of 1926,
ch. 27, § 279, 44 Stat. 59.

112 Revenue Act of 1924, ch. 234, § 274(d), 43 Stat. 297; Revenue Act of 1926,
ch. 27, § 279(c)—(e), 44 Stat. 59. Under the 1926 Act, the Board decision was not
technically final until rights of appeal had been exhausted, but no jeopardy
assessment could be made after a petition for review of a Board decision was filed.
1d. § 279(e), 44 Stat. 60. Generally, the 1926 Act prevented the Commissioner from
sending a second deficiency notice for the same year if a petition was filed with the
Board with respect to the first notice. Id. § 274(f), 44 Stat. 56. By employing the
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issuing jeopardy assessments, although not originally subject to review,
withstood constitutional attack.!'?

Under the 1924 Act, a taxpayer against whom a jeopardy assessment had
been made could contest the assessment in one of two ways. First, the
taxpayer could pay the assessment and pursue the standard refund
procedure before the Bureau and the courts.!™* This procedure precluded a
hearing before the Board. Alternatively, the taxpayer could file a claim in
abatement with the Bureau accompanied by a satisfactory bond in an
amount up to twice the amount of the claimed abatement.!’> Collection of
the tax would then be stayed pending Bureau consideration of the claim.!¢
The Commissioner was required to notify the taxpayer of his decision, and
if the claim was denied in whole or in part the taxpayer could, within 60
days of the mailing of notice of the denial of the claim, petition the Board

jeopardy assessment device, the Commissioner could avoid this prohibition since
the jeopardy assessment could be more or less than the deficiency originally
asserted. Id. § 279(c), 44 Stat. 59. The only limitation imposed on this power
provided that after the Board had rendered a decision, the jeopardy assessment
could be no more than the deficiency determined by the Board. Id. § 279(d), 44
Stat. 60.

113 Phillips v. Commissioner, 283 U.S. 589 (1931); see also S. REP. NO. 69-52, at
27 (1926); Couzens v. Commissioner, 11 B.T.A. 1040 (1928); California Associated
Raisin Co., 1 B.T.A. 1251 (1925). However, through two opinions issued in the
mid-1970’s, the Supreme Court raised concerns over the constitutional adequacy of
the then-existing procedures for challenging a jeopardy assessment. See Laing v.
United States, 423 U.S. 161, 185-88 (1976) (Brennan, J., concurring) (raising Fifth
Amendment Due Process concerns that were avoided by the majority’s statutory
construction); Commissioner v. Shapiro, 424 U.S. 614, 629 (1976) (noting that “the
Due Process Clause requires that the party whose property is taken be given an
opportunity for some kind of pre-deprivation or prompt post-deprivation hearing
at which some showing of the probable validity of the deprivation must be made”).
Shortly after these decisions, Congress enacted § 7429 as part of the Tax Reform
Act of 1976 to provide taxpayers with additional procedural protections in this
setting. To start, the statute provides taxpayers with a right to an administrative
review of the jeopardy assessment. See ILR.C. § 7429(a)(2), (3). As originally
enacted, taxpayers could seck judicial review of this administrative proceeding (or
lack thereof) in Federal district court only. See LR.C. § 7429(b)(2). As modified in
1988, the statute now permits taxpayers to seek judicial review in the Tax Court if
the taxpayer had previously invoked the court’s deficiency jurisdiction with respect
to the tax liability that serves as the subject of the assessment. See LR.C.
§ 7429(b)(3). The Tax Court’s jurisdiction in this setting is discussed in more detail
in Part VI.C.1.

114 Revenue Act of 1924, ch. 234, §§ 281(a), 1011, 1012, 1014, 43 Stat. 301,
342, 343.

15 1d. § 279(a), 43 Stat. 300.

16 14
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to review the Commissioner’s action.!'” Collection of the tax would
continue to be stayed until the Board’s decision.!® If the claim was allowed
by the Board, the Commissioner could initiate suit in court to collect the tax
that had been assessed, but the Commissioner could not collect the tax
before obtaining a favorable judgment.!’” If the Board, on the other hand,
denied the claim, the tax would be immediately collected and the taxpayer
could pursue a refund action.!? Thus, under a textual reading of the 1924
Act, the only means by which a taxpayer could obtain a Board hearing was
to file a claim in abatement, accompanied by a bond.'?! Board review
would be predicated not on the determination of a deficiency, but rather on
the denial of the claim in abatement.

In its version of the 1926 Revenue Bill, the House, which had eliminated
federal court refund actions even with respect to jeopardy assessments,!?
generally retained the claim in abatement procedure that had applied under
the 1924 Act.'?®> However, because this procedure was to be the only
means of obtaining judicial review of jeopardy assessments, and because
not all taxpayers could obtain bonds, claims in abatement were permitted to
be filed even if not accompanied by a bond.'?* In such a case the tax would
be collected and the Bureau would then review the merits of the claim. If
the claim was denied, the taxpayer could appeal to the Board, and if the
Board allowed the claim, the collected tax would be refunded to the
taxpayet.

The House bill continued the 1924 Act feature predicating Board review
of a jeopardy assessment on the denial of a claim in abatement. Such
review was distinct from review of a deficiency determination, and once a
jeopardy assessment was made, all prior Board proceedings with respect to
a deficiency notice would be terminated. Because the House bill allowed a
jeopardy assessment any time before a decision of the Board became final
or an appeal from a Board decision was perfected,'?> some cases could

7 1d. § 279(b).

18 4. § 279(a).

19 1d. § 279(b).

120 14

121 1d. But see California Associated Raisin Co., 1 B.T.A. 1251 (1925);
Northwestern Mut. Life Ins. Co., 1 B.T.A. 767 (1925); California Associated Raisin
Co., 1 B.T.A. 314 (1925).

122 See supra notes 91-95 and accompanying text.

125 H.R. 1, 69th Cong., 1st Sess. §§ 274(d), 279 (1925), as passed by the House.

124 67 CONG. REC. 897 (1925).

125 As passed by the House, the bill provided that a jeopardy assessment, in any
amount, could be made at any time prior to a decision by the Board with respect to
the tax year. HR. 1, 69th Cong., 1st Sess. § 274(d) (1925). Moreover, even after a
decision by the Board, a jeopardy assessment could be made until the eatlier of the
expiration of the 90-day appeal period, or the filing of an appeal bond, although in
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require two hearings in the Board, one hearing with respect to the original
deficiency notice and a later hearing based on the denial of a claim in
abatement.

The Senate approved of late jeopardy assessments because collection of
tax could become jeopardized at any time, and, to protect the revenues,
summary assessment would have to be allowed until either completion of
the judicial proceedings or until an appeal bond was filed.'? However, the
claim in abatement procedure would be unnecessarily complicated for a
taxpayer required to bring his case to the Board twice.'?” Moreover, the
procedure was to some extent a waste of time because it required
administrative review of a jeopardy assessment that had already been
approved. Accordingly, the Senate bill substituted a streamlined procedure
for obtaining Board review of taxes subject to a jeopardy assessment. If the
assessment was made prior to the mailing of a deficiency notice, the Senate
bill required the Commissioner to mail such a notice within 60 days after
making the assessment.!?® The taxpayer could then file a petition with the
Board based on that notice and the Board would proceed to determine tax
liability for the year.! If, on the other hand, the jeopardy assessment was
made after a deficiency notice had been sent, the assessment would not
terminate Board jurisdiction based on the original notice, and the Board’s
proceeding would simply continue.! No jeopardy assessment could be
made after the Board’s decision became final or was appealed to a court of
appeals.’®  Regardless of when the jeopardy assessment was made, the
taxpayer was extended the option of either paying the tax assessed or
staying payment by filing a satisfactory bond.!3? Whether or not a bond was
filed would not affect Board jurisdiction; as under the House bill, if the
assessment was paid, the Board proceeding would become in effect a
refund action. As a result of these changes, the claim in abatement became
unnecessary and was abolished.’® The conference committee on the 1926

such a case the amount of the assessment could not exceed the deficiency found by
the Board. I4 Thus, jeopardy assessments were permitted even after the Board
proceeding was virtually completed.

126 See S. REP. NO. 69-52, at 27 (19206).

127 Id. at 26-27.

128 H.R. 1, 69th Cong., 1st Sess. § 279(b) (1926), as passed by the Senate.

129 1d. §§ 274(a), 279(c).

130 1d. § 279(c).

13114, § 279(d).

132 1d. § 279(f).

133 1d. § 279(k).

0
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Revenue Bill accepted the Senate modifications,'>* and a procedure was
thereby established that remained in place for decades.!35

E. Members

The provisions of the 1926 Act concerning appeals and jurisdictional
matters were of long-lasting importance to the Board, but they aroused little
controversy compared to those aspects dealing with Board membership—
the number of members, their salary, tenure, background, appointment and
removal, and the restrictions on their practice after they left office.

To some extent the concern about these matters related to the efficiency
and productivity of the Board. In its first months of existence, the Board
managed to keep pace with its workload, but the number of cases being

13 H.R. REP. NO. 69-356, at 42 (1920).

135 Revenue Act of 1926, ch. 27, § 279, 44 Stat. 59 (now codified, as amended,
at LR.C. §§ 6861, 6863). [As patt of the Tax Reform Act of 1976, Congress
enacted § 7429 to provide for administrative and judicial review of jeopardy
assessments. These provisions, and the Tax Court’s limited jurisdiction in this
setting, are discussed in Part VI.C]

In addition to the provisions described above, vatious other jurisdictional
changes were initiated in 1926 that have persisted to the present. These included:

1. A determination that an additional tax was due because of a “mathematical
error appearing upon the face of the return” was not to be appealable to the Board
and was subject to summary assessment. Revenue Act of 1926, ch. 27, § 274(f), 44
Stat. 56 (now codified at LR.C. § 6213(b)(1)).

2. In redetermining a deficiency for a tax year, the Board could consider facts
with relation to tax liability for other years, but could not redetermine tax liability
for such other years. Id. § 274(g) (now codified at LR.C. § 6214(b)).

3. The Board could determine the applicability of penalties, additional amounts,
and additions to tax, as well as tax liability. Id. § 274(c) (now codified at I.R.C.
§ 6214(a)). The Board had held that it possessed such jurisdiction under the 1924
Act, see Gutterman Strauss Co., 1 B.T.A. 243 (1924), but the issue was not free of
doubt.

4. Upon the adjudication of bankruptcy or the appointment of a receiver, the
Commissioner was directed to assess tax deficiencies immediately, and the taxpayer
was not permitted to petition the Board for redetermination. Revenue Act of 1920,
ch. 27, § 282(a), 44 Stat. 62 (now codified at L.R.C. § 6871).

5. The period for filing a petition after the mailing of the deficiency notice was
extended by one day if the last day of the regulation period fell on a Sunday. Id.
§ 274(a), 44 Stat. 55 (now codified at L.R.C. § 6213(a)).

6. The Board could increase the deficiency above the amount originally
determined by the Commissioner, but the increased amount could not be asserted
by the Commissioner in a further deficiency notice if a petition to the Board was
filed with respect to the first notice. Rather, the increased amount would have to be
asserted to the Board at or before the hearing. Id. §§ 274(e), (f), 44 Stat. 56 (now
codified at LR.C. §§ 6212(c), 6214(a)).
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brought was increasing dramatically and doubts were expressed whether the
Board could continue to be effective if it became burdened with an
unmanageable backlog.!** The number and quality of members would bear
directly on the dispatch with which cases could be considered and disposed.

1. Number of Members

The 1924 Act authorized the appointment of up to 28 members for a
two-year period ending June 2, 1926,137 at which time the terms of all the
members appointed during the initial period were to expire and the
permanent membership of the Board was to be reduced to seven.!
Despite the authorization for 28 members during the two-year period, only
12 persons were originally appointed to the Board, and at no time did the
membership exceed 16.1%

By 1925, most observers were agreed that a seven-member Board would
be insufficient, and debate centered on how many more than that figure
would be needed. Although some support existed for maintaining the
authorized Board membership at 28, at least temporarily,'* a consensus
soon developed for a somewhat smaller number. The Administration,
while not taking a definitive position on the issue, contended that
membership should be no less than 16.14! This view was publicly supported
by Board Chairman Korner, who doubted that the Board could function
with less than its current membership of 15142 and suggested that 16 would
be preferable.!#

Because the Board was generally expected to encounter difficulties in
keeping current with its caseload, it is somewhat surprising that only
minimal support developed for providing a membership substantially in
excess of 16. Even strong supporters of the Board rejected the idea of a
larger membership because of the effect it would have on the Board’s mode
of operation.'* The Board held regular meetings to review decisions prior

136 Nelson T. Hartson, The Board of Tax Appeals in its Relation to the Bureau of
Internal Revenne, 3 NAT’L INC. TAX MAG. 215, 21617 (1925).

137 Revenue Act of 1924, ch. 234, § 900(a), 43 Stat. 336.

138 1d. §§ 900(a), (b).

139 See Part 11, notes 180—191 and accompanying text.

1401925 House Heatings, supra note 2, at 66 (testimony of James Emery, Nat’l
Ass’n of Mfrs.), 81 (statement of N.Y. State Soc’y of C.P.A.s).

141 1d. at 10 (testimony of Secretary Mellon).

142 1d. at 868.

143 Id. at 873. There could then be sufficient personnel for five separate three
member divisions in addition to the chairman. See also id. at 883 (testimony of
George Mortris, Am. Bar Ass’n).

14 Tvins, supra note 33, at 391; 1925 House Hearings, supra note 2, at 883
(testimony of George Morris, Am. Bar Ass’n). In the summer of 1925, a legislative
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to their promulgation,!4> because decisions rendered in this manner would
likely be well considered and not in conflict with earlier precedent. A large
membership might reduce the Board’s ability to function in this manner.

The committee doubts whether any number in excess of 16 could
continue to meet informally and avoid getting into the dangerous
realm of requiring a formal procedure, thereby turning its judicial
discussions into a form of parliamentary meeting conducted under
artificial rules.!4

Additionally, maintaining a 16-member Board would permit the
reappointment of the existing members, who were favorably viewed by the
public, but would not so increase the size of the body that new
appointments might change its character.'47

Not everyone was of the view that the Board should be composed of 16
members or more. Some critics contended that the Board should be
smaller, and proposals were made for six, seven, eight, ten, and twelve
members. These proposals were based on diverse grounds. Some felt that
the increase in tax litigation was due to problems within the Bureau, “the
officious agents who stir up tax questions and then keep them pending and
pending and pending for the purpose of keeping themselves in positions
and drawing their salaries.”!*8 If the Bureau were managed propetly, these
abuses would cease and the volume of tax litigation would be reduced
dramatically. Others believed that the best solution to the problem of tax
administration was to improve the law by creating an income tax that by
virtue of its simplicity and clarity would not generate many disputes. Such
improvement would obviate the necessity of “multiplying staffs and
benches of lawyers.”140 Finally, there were those who argued that although

committee of the Board suggested a permanent membership of 19. See Graupner,
supra note 38. Its concern was to have enough members to deal with the increasing
caseload. However, this proposal was never advanced in public.

145 H.R. REP. NO. 69-1, at 18 (1925); S. REP. NO. 69-52, at 34-35 (1926).

146 H.R. REP. NO. 69-1, at 18 (1925); S. REP. NO. 69-52, at 34-35 (1920).

1471925 House Hearings, supra note 2, at 884 (testimony of George Mottis,
Am. Bar Ass’n).

148 67 CONG. REC. 1127 (1925) (remarks of Mr. Edwards). Mr. Edwatds
preferred a Board of six, eight, or ten members. Id. at 1128.

49§, REP. NO. 69-52, Part 2, at 13 (1926). The report of the Finance
Committee minority recommended a Board of 12 to be reduced to seven within
five years. Congressman Edwards, an advocate of reducing Government spending
by eliminating unnecessary commissions, boards, and bureaus, warned that
Americans might find themselves in the position of a man lynched by a lawless
mob around whose neck a placard had been hung “I am in statu quo.”

The people from around the country gathered and viewed the situation,
but they could not make out this Latin: “Statu quo.” They sent for the
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there were bound to be many uncertainties in the tax law, the volume of
case precedents that was being accumulated would soon answer most of the
questions raised by the statute. When that happened, the number of cases
would diminish, and a smaller Board would be sufficient.!®® Board
supporters confronted these arguments by pointing out that tax litigation
was increasing and showed no sign of lessening in the foreseeable future.!5!
Additionally, a reduction in the number of Board members might
jeopardize the practice of holding hearings outside Washington, D.C.
These hearings were considered an important function of the Board, but
they reduced its efficiency. A small Board might not be able to continue
them.1>2

In the final analysis, the controlling consideration was probably that the
Board seemed successful with its current membership and any
congressional tinkering would be unlikely to improve it. Accordingly, a
membership of 16 was proposed by both tax committees'> and
incorporated in the bills as passed by the House and the Senate. The only
disagreement between the two bodies on this issue related to a Senate
amendment authorizing the President to reduce the number of members in
the event of a decrease in the volume of tax litigation.!>* The Senate
amendment was rejected in conference,'s> and the authorized membership
of the Board/Tax Court remained at 16 until 1981.

Citing the expanded jurisdiction of the Tax Court and the growth of
complex tax litigation in the tax shelter arena,'* Congress in 1980 increased

justice of the peace, the wise man of the community, to come over and
interpret the Latin. The old justice came over, with his dictionary, viewed
the remains, took in the situation, and said: “That is Latin, and the best I
can make out of it is it means, in this case, ‘I am in a hell of a fix.””
67 CONG. REC. 1127 (1925).

15067 CONG. REC. 3749 (1926) (remarks of Senator King).

1531 4. at 1128 (remarks of Messrs. Green and Garrett).
2 Id. at 3749 (remarks of Senator George).

155 H.R. REP. NO. 69-1, at 18 (1925); S. REP. NO. 69-52, at 34 (1920).

154 Pursuant to the Senate bill, the President was authorized to reduce by
executive order the number of members of the Board if he determined that the
functions of the Board could be performed by less than the number of members
then in office. After the promulgation of such an order, no further appointments
to the Board could be made until its membership was reduced below the number
of members specified in the order. H.R. 1, 69th Cong., 1st Sess. § 1000, amending
Revenue Act of 1924, § 901(c) (1926), as reported to and passed by the Senate; S.
REP. NO. 69-52, at 35 (1920).

155 H.R. REP. NO. 69-356, at 53 (1926); Revenue Act of 1926, ch. 27, § 1000,
amending Revenue Act of 1924, § 900, 44 Stat. 105 (now codified at LR.C.
§ 7443(a)).

15 S, REP. NO. 96-933, at 2 (1980).

o
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the membership of the Tax Court from 16 to 19.157 As part of the same
legislation, Congress dropped the statutory prohibition on individuals being
appointed to Tax Court bench after attaining age 65.1% In addition to
expressing concern that the prohibition could deprive the court of
experienced personnel, Congress noted the incongruity of the provision
with federal policies against age discrimination.!® These legislative changes
to the contours of the Tax Court bench took effect on February 1, 1981.160

2. Compensation of Members

The 1924 Act had set Board members’ compensation at an annual rate
of $7,500,1¢! despite a strong Administration plea that the figure should be
$10,000.162 In 1925, a renewed effort was made to have the compensation
increased.

Some were opposed to increasing Board members’ pay, especially in the
Senate, where a provision to retain the $7,500 salary was defeated 41 to
19.13 The sponsor of the provision, Senator King, objected to the increase
on the ground that many of the Board members came from the Bureau
where they earned at most $6,000. Moreover, Senator King could not
conceive of a proposal to pay Board members, who the Senator referred to
as “young boys,” more than district court judges.¢4

Most sentiment, however, favored an increase. Witnesses testifying
before the Ways and Means Committee in 1925 were unanimous in the
view that compensation should be raised to attract and retain qualified
members, a serious problem because of the opportunities for lucrative

157 Pub. L. No. 96-439, § 1(a), 94 Stat. 1878 (1980).

158 Id. § 1(b).

159§, REP. NO. 96-933, at 2-3.

160 Pub. L. No. 96-439, § 1(c), 94 Stat. 1878.

161 Revenue Act of 1924, ch. 234, § 900(b), 43 Stat. 336.

162 See Part 11, notes 119—135 and accompanying text.

16367 CONG. REC. 3881-82 (1920).

164 Senator King explained his position in the following terms:

I think it is unfair. It may not be defended it seems to be by any Senator. 1

am willing that they shall receive the same compensation that is now

received by the district judges of the United States, to wit, $7,500 per

annum. This salary is more than is received by the judges of the supreme

court of a majority of the States of the Union. Why these young boys,

many of who went into the bureaus as young boys 22 or 23 years of age and

have been there only a few years, should be transplanted to these positions

and then receive more than the Federal judges of the United States, many of

who are lawyers of distinction and character and ability and who have been

practicing their profession for 20 or 30 years, surpasses my comprehension.
Id. 'The average age of the 15 Board members in 1925 was 45 years.
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private practice.'®> Two highly qualified members of the original Board had
left after only brief tenures, but they might have remained if the
compensation had been more generous.!®  The $7,500 salary was
characterized as “a pittance” that made “it quite impossible, judged by
ordinary standards, for [a member| properly to maintain and support his
family.”17  George Morris, representing the American Bar Association,
suggested that “as long as we pay them $7,500 a year, they all ought to
resign.”1%8 Congressman Ogden Mills took a broader view of the situation:

I venture to say that the historian of the future will be amazed at the
lack of emphasis which has been placed upon adequate [tax]
administration in the United States during this period, and the utter
failure and unwillingness to provide the proper salaries and the
conditions necessary to retain the extraordinarily competent men
which the Treasury Department has secured from time to time, only
to see them just pass through the Treasury, acquire an education in
tax matters and then become tax experts in private employment.!%?

George Morris and former Board member Ivins favored an increase to
$12,000.1°  Former Chairman Hamel was a little more conservative and
estimated that a $10,000 salary should be sufficient.!” The $10,000 figure
was appatently the compensation favored by most Board members. The
Board privately proposed to Administration and congressional officials that
members’ compensation be raised to $12,000; however, this was “done with
the full knowledge that it will not be likely to pass but with the purpose of
getting a compromise raise to $10,000.”172

Advocates of higher compensation regulatly drew comparisons with
members of the Interstate Commerce Commission, the United States
Shipping Board, and the Federal Reserve Board, who received salaries of

165 §ee 1925 House Hearings, supra note 2, at 852-53, 885-87, 922; see also 67
CONG. REC. 524 (1925) (remarks of Chairman Green); /d. at 558 (remarks of Mr.
Mills).

166 T can say frankly to you that $12,000 would have kept me on the job, but I
doubt if any less would.” 1925 House Hearings, supra note 2, at 920-21 (testimony
of former member Ivins). “If the salary had been $10,000 a year, with a term of at
least 15 years, giving some feeling of permanency, I do not believe that those two
would have resigned. I think I would not have resigned.” Id. at 928 (testimony of
former Chairman Hamel referring to the resignations of Mr. Ivins and himself).

167 Id. at 852 (testimony of Dr. Joseph J. Klein).

168 Id. at 885.

169 67 CONG. REC. 558 (1925).

1701925 House Hearings, supra note 2, at 886, 920-21.

7 Id. at 928.

172 Graupner, s#pra note 38.
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$12,000, and members of the Federal Trade Commission, the Federal Farm
Loan Board, and the Railway Labor Board, who received $10,000.' On
the other hand, district court judges received only $7,500.174 The Ways and
Means Committee settled on a salary of $10,000,'7> and this figure was
ultimately enacted.!7¢

3. Tenure of Members

The question of term of office stirred the greatest controversy of all the
Board provisions. Under the 1924 Act, the terms of the original members
were to expire on June 2, 1926; the tenure of the first seven members
appointed after June 2, 1926, were to be staggered,'”” but the succeeding
terms were set at a uniform period of ten years.!78

Members of the Board, who were privately seeking full article 111 status,
naturally favored life tenure.!” In hearings before the Ways and Means
Committee, this position was advanced by two distinguished witnesses—
Solicitor of Internal Revenue A.W. Gregg, one of the principal draftsmen of
the 1924 Act, and Dr. T. S. Adams, an economist and academician who was
an important figure in the early development of the income tax.’®0 Several
reasons were advanced for life tenure. First, a limited term of office was
frequently cited as a reason for the difficulty of attracting qualified
members.'8! Monetary compensation provided to Board members was low
compared to what they could obtain in private practice, and tenure security
was considered a necessary countervailing inducement.’8?  Additionally,
tenure guarantees were seen as a means of protecting the independence of
the Board. No evidence existed that the Board had ever succumbed to
outside influence, but the protection was nevertheless deemed desirable in

173 H.R. REP. NO. 69-1, at 18 (1925); S. REP. NO. 69-52, at 5 (1920).

174 67 CONG. REC. 3881 (1926) (remarks of Senator King).

175 H.R. REP. NO. 69-1, at 18 (1925).

176 Revenue Act of 1926, ch. 27, § 1000, amending Revenue Act of 1924,
§ 901(a), 44 Stat. 106.

177" Staggering the terms, which prevented a simultaneous change in the entire
Board membership, was believed to be necessary to assure the stability of the
Board, an important objective in view of the value associated with its
precedent-setting function. See 1925 House Hearings, supra note 2, at 884
(testimony of George Morris, Am. Bar Ass’n).

178 Revenue Act of 1924, ch. 234, § 900(b), 43 Stat. 336.

179 See supra note 38 and accompanying text.

1801925 House Hearings, supra note 2, at 932 (testimony of Solicitor Gregg),
939 (testimony of Dr. T. S. Adams). The Committee on Taxation of the American
Bar Association, however, proposed a 16-year term as adequate. Id. at 884.

181 F.g., Ivins, supra note 33, at 391

1821925 House Hearings, supra note 2, at 938-39 (testimony of Dr. T. S.
Adams).
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view of the sensitivity of matters passed on by the Board and the members’
vulnerability to pressure from both private and governmental sources.!83
Finally, life tenure was also supported on the basis of an analogy to the
Board of General Appraisers (later to become the Customs Court and, later
hence, the United States Court of International Trade), the members of
which held appointment during good behavior.!$* Because the Board of
General Appraisers had a similar function in respect to customs duties as
the Board of Tax Appeals did in respect to internal taxes, members of the
latter body should have the same benefits as those of the former. This was
especially true, it was argued, since the work of the Board of Tax Appeals
was more important.!8>

185 The Board dealt with issues involving hundreds of millions of dollars, and
its judgments ought not be subject to extraneous pressure. This point was
emphasized by Ogden Mills, who saw the danger to the Board’s independence
coming from both private and governmental sources.

These men know that at some time or other they are going to be subjected

to two kinds of pressure, the one, political pressure, exerted, it may be, in

the guise of a congressional investigation committee that years after they

have exercised their best discretion and judgment may challenge that
discretion and judgment on a set of facts which might justify two
conclusions; the other of a different kind — pressure that may come from
powerful and dissatisfied taxpayers. You are not going to get the best kind

of service from those men unless you say to them, “Gentlemen, we have

picked you because you are competent, we have picked you because you

know the law, we are going to trust you, and we are going to assure you that

as long as you use your best ability, as long as you are competent the United

States Government will see to it that you have that security which will

enable you at all times and in the most difficult cases to give the kind of

decision that will be prompted not by fear of political or other pressure, but

by your own judgment and conscience.”

67 CONG. REC. 732 (1925). The allusion in Congressman Mills’ remarks to
congressional investigating committees undoubtedly had particular reference to the
then current activities of the Couzens’ committee in the Senate, which was
investigating the operation of the Bureau of Internal Revenue. See Part I, notes
128-132 and accompanying text.

184 The Board of General Appraisers was created in 1890. Act of June 10,
1890, ch. 407, § 12, 26 Stat. 136. Its members were granted life tenure in 1908.
Act of May 27, 1908, ch. 205, § 3, 35 Stat. 406. In 1926, it was renamed the
Customs Court. Act of May 28, 19206, ch. 411, § 1, 44 Stat. 669. As a result of the
Customs Courts Act of 1980, the court was subsequently renamed the United
States Court of International Trade. See Pub. L. No. 96-417, § 101, 94 Stat. 1727
(1980).

185 H.R. REP. NO. 69-1, at 18 (1925); 67 CONG. REC. 732 (1925) (remarks of
Mzr. Mills).



148 The United States Tax Court — An Historical Analysis

The Ways and Means Committee was generally friendly towards the
Board of Tax Appeals,'8¢ and it was therefore not surprising that the
Committee recommended granting Board members tenure during good
behavior.'87  What may have been surprising, however, especially to the
members of the Committee, was the profound opposition that the proposal
encountered.

Several arguments were advanced against life tenure. First, the
Constitution provided life tenure for federal court judges but made no such
provision for any other officials. On this basis, Representative Collins
argued that the framers intended to restrict life tenure to those for whom it
was specifically reserved.!'® The argument could be supported by the
general structure of the Constitution, under which the executive and
legislative branches were essentially under political control while the judicial
branch alone was insulated from such control. To grant life tenure to an
executive branch employee was to insulate him from the public
responsibility inherent in the political process.  Fither unaware that
members of the Board of General Appraisers had been accorded life
tenure,'$? or believing that Board to be an article III court, Representative
Collins found evidence for his position in the fact that the proposal was
unprecedented.!?

Opponents of life tenure also pointed out that the provisions of the
1924 Act, while not providing indefinite tenure to members, did guarantee
terms of ten years. They argued that because this amount of time would
span more than two presidential administrations, appointees were
sufficiently insulated from the effects of inappropriate political pressure.!!
Some even challenged the desirability of an independent Board on the
ground that each Administration is accountable for the activities of the
executive branch and should be in a position to control its activities
through personnel of its own choice.!%?

186 The Committee had figured prominently in the creation of the Board, and
its ranking Republican and Democratic members were closely tied to certain
members of the Board. Chairman Green was the father of William R. Green Jr.,
and ranking Democrat John N. Garner was a former Law partner of William D.
Love. See Part 1I, notes 188—189 and accompanying text. Moreover, witnesses
appearing before the Committee in 1925 were uniformly favorable toward the
Board and its work. See 67 CONG. REC. 524 (1925) (remarks of Mr. Green).

187 H.R. REP. NO. 69-1, at 18 (1925).

188 67 CONG. REC. 1130-31 (1925).

189 Act of May 27, 1908, ch. 205, § 3, 35 Stat. 406.

190 67 CONG. REC. 1130 (1925).

1 Id. at 715 (remarks of Mr. Johnson).

192 See id. at 1131 (remarks of Mr. Collins). One Senator observed, “I have
been one of those who believed that to a very great extent to the victor belongs the
spoils, and I think that each administration ought to have people within it who are
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Finally, there were those who observed that any move toward indefinite
tenure was premature. The taxes that formed the basis of Board
jurisdiction were relatively new, and their future was uncertain. The Board
itself was only two years old and had been instituted on an experimental
basis. Although it seemed to be successtully filling what appeared to be a
continuing need, the possibility existed that Congress might decide to
discontinue its activities. Were it to do so, the Government would be faced
with the problem of “a number of governmental wards whose salaries we
can not get rid of even though we may want to install another or a better
system of handling these tax appeals.”1%3

To a considerable extent, the validity of the pro and con arguments on
life tenure was obscured by the ambiguous status of the Board itself. If the
Board was viewed as a judicial body, its members ought to have been
provided with the independence ordinarily associated with courts. Because
the Board was functioning like a court without any of the traits ordinarily
associated with an administrative body, there was solid support for the
position of the Ways and Means Committee. On the other hand, few
congressmen advocated making the Board a court in form as well as in
substance. Even the Ways and Means Committee bill continued the status
of the Board as an independent agency in the executive branch.!”* Because
of this refusal to recognize the Board as a court, a strong argument could be
made against providing protections to Board members that historically had
been generally reserved for courts. Theoretically, the question was a close
one—as a practical matter, the decisive considerations were probably based
on less lofty considerations.

It is frequently difficult to convince a congressman, who has to run for
reelection every two or six years, that some offices of the Government
should be free of accountability to the people or their elected
representatives. Although the Constitution authorizes the creation of such
offices, many people cannot escape the feeling that there is something
fundamentally undemocratic in life tenure. Accordingly, much of the
debate on tenure focused on considerations that would be equally
applicable to lifetime appointments to the Supreme Court as well as to the
Board of Tax Appeals. Congressman Doughton, for example, maintained
that “to hold a member on, drawing full pay, when on account of age or
disability he is unable to perform the duties of his office in a proper and
satisfactory manner . . . [is] an unwise and indefensible policy.”1*> The life
tenure proposal was also criticized as “un-American, un-Democratic . . .

in sympathy with it and its policies.” Id. at 3791 (1926) (rematks of Senator
Harrison).

193 4. at 1131 (rematks of Mr. Collins).

194 See supra notes 38—42 and accompanying text.

19567 CONG. REC. 665 (1925).
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un-Republican” and “extremely vicious.”'%  “[I]t breeds and nurtures
autocracy. It is the womb of despotism.”!”7 One member, who did “not
believe in a life-term office for the judiciary, particularly for judges of
inferior courts,”!?% asserted that life tenure was obnoxious to the “genius
and spirit of American institutions.”!%

These views were apparently shared by an overwhelming majority of the
House.?0 Rather than suffer certain defeat on the floor, the Ways and
Means Committee offered an amendment to its own bill eliminating tenure
during good behavior and substituting a 14-year term for Board members,
with the initial members having staggered terms of from eight to 14 years.2"!
The amendment was adopted by a vote of 200 to 10.202

In the Senate, the Finance Committee reported the bill preserving the
ten-year term of office provided in the 1924 Act, believing that this tenure
in combination with a $10,000 salary would be sufficient to retain the

196 J4. at 1133 (remarks of Mr. Lazier); see also id. at 1127 (remarks of Mr.
Edwards).
197 14, at 1133 (remarks of Mr. Hill).
198 I4. at 731 (remarks of Mr. Garrett).
199 17
200Cf id. at 1125 (remarks of Chairman Green). The unpopularity of life
tenure is further illustrated by the following quotes.
It undermines the structure of our free institutions. It strikes at the very
heart of the Republic. Carried to its logical conclusion, it means autocracy,
despotism and tyranny. Let us strike it from this bill or announce that the
words, “a government of the people, by the people, and for the people” are
but barren sounds and that democracy has been stifled and time has barred
appeal.
Id. at 1133 (remarks of Mr. Hill).
[t will only be a short time before this body will be setting aside the
judgment of the legislative branch of the Government on questions of
legislation; and the partisan press and the party leaders whose views this
board will reflect, will declare their actions to be finalities and point to its
immaculate wisdom and purity. Statutes will be enacted which they will
declare inoperative and this “August tribunal” will be referred to as if
endowed with a wisdom unknown to the rest of mankind on tax questions.
Id. at 1131 (remarks of Mr. Collins).
If this board is to be created and its members hold office for life, you create
an office-holding aristocracy and destroy the incentive for young men to
qualify themselves for this service. This proposal is the essence of
bureaucratic government, and as Archibald Allison said nearly 100 years
ago, in discussing conditions in France, that tyranny may be exercised by
bureaus as well as by kings and autocrats.
1d. at 1134 (remarks of Mr. Lozier).
201 1d. at 1125.
202 1d. at 1135.
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services of “competent men.”?" Efforts were made on the Senate floor to
reduce the term to five?® or six?> years, and the latter proposal failed
passage by only two votes.? In the conference between the House and
Senate, a compromise of 12 years was reached?’? and adopted in the final
legislation.?8 The 12-year term of office remained until 1969, when, as part
of the amendments effected by the Tax Reform Act of 1969, it was
increased to 15 years.2®

4. Removal of Members

Under the 1924 Act, the exclusive statutory basis for removal of
members was on the grounds of “inefficiency, neglect of duty, or
malfeasance in office.”?!? Only the President could exercise the power of
removal and only for the reasons specified. This removal provision had
been inserted in 1924 as a means of further ensuring the independence of
the Board from the Treasury Department.?!’ The 1926 Revenue Bill, as
reported by the Ways and Means Committee, contained substantially the
same removal procedure but additionally provided that removal could be
effected only after “notice and opportunity for hearing.”?12

During the consideration of the 1926 bill, questions were raised
concerning the propriety of the removal provision in light of the status of
the Board. If the offices were judicial, as some believed, then life tenure
should be provided and removal should be exclusively by impeachment in
the House and trial in the Senate.2!> If, on the other hand, the members
were executive officers, they should not have life tenure, and their removal
should be by the President for any cause.?!4

An amendment was offered on the House floor to strike out the
restrictions on presidential removal on the theory that a Board member

203§, REP. NO. (69-52, at 35 (19206).

204 67 CONG. REC. 3748 (1920).

205 Id. at 3791

206 1d. at 3792.

207 H.R. REP. NO. 69-356, at 53 (1920).

208 Revenue Act of 1926, ch. 27, § 1000, amending Revenue Act of 1924,
§ 901(b), 44 Stat. 106

209 Pub. L. No. 91-172, § 952(b), 83 Stat. 730 (amending LR.C. § 7443(c)).

210 Revenue Act of 1924, ch. 234, § 900(b), 43 Stat. 336.

211 See Part 11, notes 55—76 and accompanying text.

212 HR. 1, 69th Cong., 1st Sess. § 1000, amending Revenue Act of 1924, § 901
(1925).

213 67 CONG. REC. 1130 (1925) (remarks of Mr. Summers).

214 Id. at 1128 (remarks of Mr. Garret). Arguably, however, even if the Board
was purely executive in nature, the fact that Senate approval was necessary for

=

appointment to the Board might justify restricting the power to remove to cases in
which the Senate concurred. See 7d. at 1132-33 (remarks of Mr. Collins).
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might not be chargeable with inefficiency, neglect of duty, or malfeasance,
yet be unfit for office, and the President ought to have the power to
remove him.?2>  The amendment was rejected concurrently with
modification of the tenure provision,?'® and the two actions appear
interrelated. Although few congressmen were able to support life tenure
for Board members,?'7 considerable sentiment existed in favor of protecting
the Board insofar as possible from political pressure.?’8 Retaining the
limited removal provision was a middle ground for accommodating the two
positions, and a further illustration of the ambiguous status of the Board.
As stated above, the procedure was open to criticism on constitutional
grounds, but the criticism was relatively insubstantial, since the members of
several preexisting agencies were similarly protected.?' The provision has
remained in the law to the present day.??

5. Restrictions on Practice

The 1924 Act provided that no member, after leaving the Board, could
practice before either the Bureau or the Board for a period of two years.?!
The limitation was only applicable to those members appointed after the
expiration of the two-year temporary Board.??? Thus, Chairman Hamel and
member Ivins, who had left the Board in 1925, were unaffected by the
restriction. The provision had been inserted at the prompting of
Congressman LaGuardia, who like others was concerned with the problem

2

=

5 Id. at 1133.
6 Id. at 1135.

217 See supra notes 200-202 and accompanying text.

218 See, e.g., 67 CONG. REC. 1134-35 (1925) (remarks of Mr. Mills).

219 These agencies included the Board of General Appraisers, the Railroad
Labor Board, the Federal Farm Loan Board, the Federal Reserve Board, the
Federal Trade Commission, the Interstate Commerce Commission, the United
States Tariff Commission, and the United States Shipping Board. Id. at 1135.

220 TR.C. § 7443(f). In the course of the appeal of the Tax Court’s decision in
Kuretski v. Commiissioner, T.C. Memo. 2012-262 (generally rejecting the taxpayers’
challenges to the Commissioner’s determination to proceed with a proposed levy),
the taxpayers contended that § 7443(f) is unconstitutional because the prospect of
the President removing a Tax Court judge, who exercises the judicial power of the
United States, violates separation-of-powers principles. See Brief for Appellants,
Kuretski v. Commissioner, Case No. 13-1090 (D.C. Cir. 2013). The taxpayers
therefore sought a declaration that § 7443(f) is unconstitutional and a remand of
their case to be heard before an adjudicator who was not subject to the removal
power. At the time of publication, the Court of Appeals for the District of
Columbia Circuit had heard oral argument but had not issued its opinion in the
case.

221 Revenue Act of 1924, ch. 234, § 900(c), 43 Stat. 337.

22 14

2

=

=
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of former government employees using their position and experience in
public service for purposes of private gain.?2 High turnover had been
disrupting the operations of the Treasury Department—it had been termed
“the Nation’s scandal’—and many felt that if the opportunity for
capitalizing on the special expertise obtained in government work were
removed the problem could be alleviated.?2* Deferring the effective date of
the provision had largely defused the issue in 1924, but it attracted an
increasing amount of attention in the ensuing months.

At the hearings of the Ways and Means Committee on the 1926
Revenue Bill, several witnesses addressed the problem,??> and most agreed
that the restriction should be eased. Curiously, while the arguments in
favor of the restriction were based on retaining the services of competent
personnel, the critics of the limitation opposed it on virtually the same
ground—that its effect would be to make recruitment more difficult since
more flies could be caught “with honey than with vinegar.”??¢ According to
former member Ivins, the practice restriction amounted to a “dishonorable
discharge” from service on the Board and was “calculated to deter anyone
with the requisite qualifications from accepting appointment.”??’ Other
critics of the restriction argued that members remained on the Board
because of “devotion to service” rather than because of the practice
limitation.?8 Moreover, the practice limitation may well have played a part
in the early resignation of two members of the original Board, and if the
limitation was retained, other members of the Board might resign to retain
the right to practice their profession.?? Finally, the argument was made
that federal judges were not forbidden to practice before the courts of
which they were formerly members, and no special considerations existed in
the case of the Board to merit a different treatment.23 True, certain former
employees of the Treasury were able to capitalize on the inside information
they had acquired; but this was not the case with Board members. The
Board was independent of Treasury, and Board members’ familiarity with
cases they worked on was derived from evidence introduced in public
proceedings.

Opponents of the practice limitations contained in the 1924 Act
advanced several alternative proposals. One group suggested that the

223 See Part 11, notes 114-118 and accompanying text.

224 See 1925 House Hearings, supra note 2, at 853 (remarks of Mr. Garner).

2251925 House Hearings, supra note 2, at 81-82, 85253, 88485, 918, 929.

226 Id. at 853 (testimony of Dr. Joseph Klein).

227 lvins, supra note 33, at 394.

228 1925 House Hearings, supra note 2, at 852 (testimony of Dr. Joseph Klein).

229 Id. at 853, 918.

230 Id. at 852 (testimony of Dr. Joseph Klein), 885 (testimony of George
Morris, Am. Bar Ass’n)
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restriction be eliminated entirely.?! Others proposed that a retired Board
member only be barred from participating in a matter that was before the
Board during his term in office.??? A third position was that the restriction
could be eased, but its purpose retained, if it were only applied in the case
of a member who failed to serve out his term.?3> Although the Ways and
Means Committee was generally sympathetic toward the Board, it chose not
to adopt any of these proposals. Rather, as reported by the Committee, the
1926 bill provided that a retired member would not be permitted to practice
before the Board for a four-year period after leaving office, and if a
member were removed from office for inefficiency, neglect, or malfeasance,
the member would be forever barred.?? In one sense, the Committee
provision was a relaxation of the restriction contained in the 1924 Act
because it did not bar a former member from practice before the Bureau.
On the other hand, it extended the period of ineligibility to practice before
the Board from two to four years, and indefinitely if the member was
removed for cause. The provision was a pointed illustration of the depth of
the concern over high turnover, and apparently followed a proposal by Dr.
T. S. Adams that the retention of the practice limitation would not
prejudice recruiting competent personnel in view of the $10,000 salary and
life tenure that was provided by other portions of the bill.?3

When the Committee members recognized that the life tenure provision
would not pass the House floor, they offered an amendment reducing
tenure to 14 years and eliminating the four-year bar on practice by former
members.?¢ Tying elimination of the practice limitation to the elimination
of life tenure was opposed by some members of the House, who believed
that the restriction should be retained in any event.?” However, the
lopsided margin by which the Committee amendment was adopted (200 to
ten)? indicated that most agreed with Chairman Green’s response to a
die-hard advocate of practice limitations. “If the gentleman wants to fix
things so we can not get any good men on the board, that would be one
way of doing it.”’?%

Thus, as passed by the House, the bill only prohibited Board practice by
members who had been removed for cause. The provision was retained in

21 Id. at 884-85.

232 ]d. at 82, 854.

23 Id. at 919.

24 H.R. 1, 69th Cong., 1st Sess. § 1000, amending Revenue Act of 1924, § 902
(1926), as reported to the House.

235 See HR. REP. NO. 69-1, at 18 (1925).

23667 CONG. REC. 1125 (1925).

237 Id. at 1126 (remarks of Mr. Lozier).

238 Id. at 1135.

239 Id. at 1126.
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the final Act2% and, with one modification, has remained the rule to the
present.2*

6. Background of Members

The controversy that surrounded the activities of members when they
terminated their service on the Board was mirrored by the concern over the
background of appointees. For example, one proposal was made to require
a bipartisan Board, with no more than nine members selected from any one
political party.2#? The membership of various other executive agencies was
restricted in this manner, and the argument was made that the same policy
should apply to the Board. The proposal was not adopted, principally on
the ground suggested by Chairman Green that the Board functioned as a
court and limitation of the political affiliations of judicial appointments was
inappropriate.?*> Rather ingenuously, Chairman Green also stated that the
politics of the members of the Board were both irrelevant and unknown.2+
Although Chairman Green’s profession of ignorance may have been
honest, available evidence indicates that the Administration took a keener
interest in the subject.?4>

Another source of concern over the background of Board members
related to the suspicion that appointments were made on the basis of
favoritism. “[A] remarkable number . . . [are| related to distinguished
gentlemen in the public service.”?*¢ The four members who were
appointed in March of 1925 all had apparently close ties to members of the
Ways and Means Committee or the Finance Committee. Opposition
erupted when the nominations were announced, but quickly diminished,
and the appointments were expeditiously confirmed.?*” The memory
nevertheless apparently still rankled some, although no specific proposal
was made to legislate an end to the practice.

The greatest concern over the background of Board members related to
their past employment by Treasury or by the Solicitor of Internal Revenue,

240 Revenue Act of 1926, ch. 27, § 1000, amending Revenue Act of 1924, § 902,
44 Stat. 106.

21 LR.C. § 7443(g). In 1953, when retired pay was provided for Tax Court
judges, a proviso was inserted requiring a judge to forfeit retired pay if, after
retirement, he obtains employment with the Federal Government or performs
“legal or accounting services in the field of Federal taxation . . ..” LR.C. §
7447(£)(2), added by Act of Aug. 7, 1953, ch. 352, 67 Stat. 482.

242 67 CONG. REC. 1126 (1925) (remarks of Mr. Moore).

243 14

244 14

25 See Part 11, notes 180-188 and accompanying text.

24667 CONG. REC. 3752 (1926) (rematks of Sen. Reed).

247 See Part 11, notes 187-188 and accompanying text.
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an official of the Justice Department, who was the legal counsel of the
Commissioner.>®  When the first appointments to the Board were
announced in the summer of 1924, a wave of protest issued from
accountants and, to a lesser extent, lawyers.2# They felt that the purpose of
Congress in removing the Board from the Treasury Department and
making it an independent executive agency would be thwarted if Treasury
played a part in selecting appointees for the Board. Even more damaging
would be a Board dominated by former employees of the tax collection
system, supposedly imbued with a pro-Government bias, and of the first 12
appointees, five came directly from employment with Treasury or the
Solicitor, three had been so employed previously, and two had been officials
of state taxing agencies.?>0

After the Board began operation, the furor soon subsided. By the time
congressional consideration of the 1926 Revenue Bill had begun,
accounting and legal associations were unanimous in their respect for the
independence of the Board.?>' Nevertheless, the issue revived when the bill
reached the Senate floor, where an amendment was adopted with no
discussion that would have made ineligible for appointment to the Board
any person who within two years had been an “attaché” of the Bureau; the
provision was made inapplicable to those then members of the Board.?5
Although there was apparently strong support for the amendment in the
Senate, the provision was deleted by the House-Senate conference,?? and
no such limitation was contained in the Act as finally passed.

The controversy seemed to have ended with the enactment of the 1926
legislation in February of that year. However, on May 26, 1920, it again
surfaced with the announcement of the names of the 16 individuals whom
President Coolidge nominated for appointment to the Board.2>* Thirteen
of the nominees were holdovers from the old Board of 15, and their
nominations did not arouse opposition.?>> The two members who were not

248 The 1926 Act eliminated the position of Solicitor and replaced it with the
General Counsel for the Bureau of Internal Revenue, an official of the Treasury
Department. Revenue Act of 1926, ch. 27, § 1201, 44 Stat. 120.

24 See Part 11, notes 196-214 and accompanying text.

250 See Part 11, notes 203-210 and accompanying text.

251 See Part 11, notes 295-306 and accompanying text.

25267 CONG. REC. 3754 (1926) (amendment offered by Sen. Glass).

253 H.R. REP. NO. (69-350, at 53 (1920).

254 Thirteen Members of Board of Tax Appeals Reappointed, 4 NAT'L INC. TAX MAG.
206 (1920).

255 These individuals were: Charles Rogers Arundell, William R. Green Jr.,
Jules Gilmer Korner Jr., William C. Lansdon, Benjamin H. Littleton, William D.
Love, John ]. Marquette, Logan Motris, Percy W. Phillips, Charles P. Smith, John
M. Sternhagen, Charles M. Trammell, and Sumner L. Trussell. Id.

G
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reappointed, A.E. Grapnel and Albert E. James, both Republicans,?® were
widely rumored to have been passed over because of their differences of
opinion with the Board’s Chairman, Jules Gilmer Korner, concerning
“administrative matters.”?” Of the three new appointees, two had no
Bureau affiliation and were noncontroversial.?>® The third, however, John
B. Milliken, was an Assistant Solicitor of Internal Revenue, and his
nomination provoked the fury of the Senators who had originally led the
effort to prohibit appointment of former employees of the Bureau. These
Senators, led by Carter Glass of Virginia and George W. Norris of
Nebraska, believed that the Milliken nomination was inconsistent with the
expressed “judgment of the Senate,”?® and a resolution was proposed to
express “the sense of the Senate” that future appointments to the Board
should only be made in accordance with the provisions of the Senate
amendment that had been eliminated by the conference from the 1926
Act2® The resolution sparked rather lengthy debate and afforded an
opportunity for Senator Nortis to repeat, in a different context, the same
points he made in 1924 in successfully arguing for reduction of the salaries
of Board members from $10,000 to $7,500.261

Considerable has been said at various times, in conversations and
otherwise, to the effect that the members of this board ought to be
experts, and that they ought to come from a bureau that is dealing
with tax questions. I want to say just a few words about that point.

These men are going to occupy positions which are easier to fill
than that any judge anywhere in the United States of general
jurisdiction now occupies, so far as work is concerned. In any State
court in this Union a judge of general jurisdiction, who tries a

256 See Part 11, note 182 and accompanying text.

257 67 CONG. REC. 10817-18 (1920).

28 J. Edgar Murdock was formerly an assistant district attorney in
Westmoreland County, Pennsylvania; Ernest H. Van Fossan had been the Director
of Claims for the U.S. Shipping Board. Thirteen Menbers of Board of Tax Appeals
Reappointed, 4 NAT’L INC. TAX MAG. 206 (1920).

29 67 CONG. REC. 10812 (1926) (remarks of Mr. Glass).

260§, Res. 242, 69th Cong., 1st Sess. (1926). As introduced, the resolution
provided:

Resolved, That it is the sense of the Senate that hereafter no person who has

been an attaché of the United States Bureau of Internal Revenue should be

appointed to any vacancy on the Board of Tax Appeals until at least two
years have elapsed since such official connection with said Bureau.
67 CONG. REC. 10764 (19206).

Some question existed whether the resolution, if adopted, would apply to the
Milliken nomination, which was then before the Senate for confirmation. The
intent that it would not was made clear. Id. at 10814, 10816, 10818.

261 See Part 11, notes 126—135 and accompanying text.
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criminal case to-day, a civil case to-motrow, a tax case the next day,
and a replevin case the day after that, as far as work is concerned, as
far as study is concerned, has more work to do than anyone of these
appointees. As far as ability is concerned, it requires at least as much,
because the jurisdiction of such a judge covers a world of subjects
and a great deal of ground upon which technicalities may arise.

These men are going to adjudicate one law, practically, pass on
one statute, and the questions which arise under it. Even though he
had never read the statute, any lawyer in a few days’ time could easily
become familiar with it and be able to fill completely and entirely all
the requirements of a position on this board.?62

The author of the tesolution, Senator Glass, believed that it should be
prospective only and should not apply to the 16 nominations that had been
recently presented for Senate confirmation.?3 Senator Nortis, on the other
hand, believed that if the principle behind the resolution was sound, it
should be applied to the current nominations as well, and he offered an
amendment to that effect.204 A third alternative, offered by Senator Heflin,

26267 CONG. REC. 10813 (19206).

263 See supra note 260.

264 67 CONG. REC. 10813 (1926). One highlight of the debate was an
interchange between Senator Norris and an opponent of the amendment, Senator
Ashurst, who believed that since a provision similar to S. Res. 242 had been
removed from the 1926 Act, the resolution should not be retroactive:

Mr. ASHURST. . . . I wish it distinctly understood that no one who has
served a day in the Senate with the esteemed Senator from Nebraska would
think of him for a moment in connection with any purpose other than that
moved by a high order of statesmanship. But I do say, if the Senator will
pardon me further, and this will appeal to the logic of my friend, whom I
recognize as a logician, that the Senate first went on record as opposed to
nominating for membership on the Tax Appeals Board men in the bureau.
The Senate went on record in that fashion, did it not?

Mr. NORRIS. Yes; it went on record.

Mr. ASHURST. The next and only action taken by the Senate since that
time upon the same subject was the action recalling that first action —

Mr. NORRIS. Oh, no.

Mr. ASHURST. Otherwise the amendment would be in the law to-day.

Mr. NORRIS. I do not agree with the Senator in that statement.

Mr. ASHURST. It required action on the part of the Senate before we
could dispose of that matter.

Mr. NORRIS. The Senate did recede; I admit that.

Mr. ASHURST. Is not the Senator, therefore, bound to admit that the
previous action on this subject by the Senate cancelled and recalled its prior
action?

Mr. NORRIS. No; I do not admit that.

Mr. ASHURST. Then we did not take any action at all.
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would have barred appointment of any person who had, during the
previous two-year period, worked as a “tax expert” for “private”
interests.20> The resolution was adopted, but without the Norris and Heflin
modifications.?® On the following day, the Senate confirmed the new
nominations to the Board, including that of Mr. Milliken.207

For almost four years, there was adherence to the terms of the Senate
resolution; four new Board members were appointed to succeed retiring
members, and none had served with the Bureau within two years of their
appointment.26® Then, in 1930, the President nominated the first woman
Board member, Annabel Matthews, who was on the staff of the
Interpretative Division of the General Counsel to the Commissioner.
Amidst statements that her case was not to be a precedent for the future,
and justifications based on her replacement of a member who had come to
the Board from the Solicitor’s office, her nomination was confirmed.26?
Following Matthews’ appointment, several individuals joined the Board and
Tax Court after recent service with Treasury with no resulting
controversy.?”"

F. Practice and Procedure

By its terms, the 1924 Act left the resolution of most procedural and
evidentiary issues to the discretion of the Board.?’! But despite the broad
latitude granted in the statute, the Board felt constrained to adopt, in
general, judicial forms of procedure.?’? Provisions for pleadings were based
on those prevailing in courts, and similar provisions were made for

Mr. NORRIS. I will concede the Senator has a right to take that view of
1t.
Mr. ASHURST. Then I will have to withdraw some of the praise which a
moment ago I gave the Senator as a logician. [Laughter.]
Mr. NORRIS. The Senator can not get me to agree to something that I
do not believe in by calling me a logician. [Laughter.]
Id. at 10815.

265 Id. at 10813, 10816-17.

266 Id. at 10818.

267 N.Y. TIMES, June 9, 1926, at 22, col. 8.

268 The appointees during this period were Eugene Black, Stephen ]J.
McMahon, Herbert F. Seawell, and Forest D. Siefkin.

269 See 8 NAT’L INC. TAX MAG. 105 (1930).

270 Those judges included Craig S. Atkins, Howard A. Dawson Jr., William M.
Fay, Clarence V. Opper, Irene Feagin Scott, Chatles R. Simpson, Norman O.
Tietjens, Russell E. Train, and Bolon B. Turner. Today, it is common for
individuals to join the Tax Court bench from private practice, from the staffs of
congressional tax committees, or from the Service.

271 Revenue Act of 1924, ch. 234, § 900(h), 43 Stat. 337.

272 See Part 11, notes 219-229 and accompanying text.
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motions, briefs, depositions, calendars, subpoenas, and admission to
practice.?’> The Board adopted judicial standards for the receipt of
evidence,?’* and, as in federal court tax proceedings, imposed the burden of
proof on the taxpayer.?”> In 1926, some attention was directed to these
matters, but the new legislation made few changes.

Minor criticism had been directed at the Board for its adoption of
judicial rules of practice and procedure.?’6 Because the Board was formally
at least an agency in the executive branch, many persons who were familiar
with practice before the Bureau of Internal Revenue expected Board
procedure to continue the informality that had obtained before the Income
Tax Unit and the Committee on Appeals and Review.?”” The adoption of
formal practice requirements left these expectations unfulfilled, and the
unfamiliarity of many tax practitioners, particularly accountants, with
judicial forms of procedure led to costly errors by taxpayers’
representatives. Arguably the purpose in creating the Board was subverted
when faulty pleadings, failures of proof, or other formalistic irregularities
resulted in a large number of otherwise meritorious cases being lost on
purely procedural grounds. A further difficulty with formal procedures was
found in the additional time required for the Board’s consideration and
disposition of cases.?’® Certainly, informal procedures would be more
expeditious. Moreover, the publicity associated with the judicial type
proceedings required by the 1924 Act?™ was criticized as forcing taxpayers
to choose between unattractive alternatives—either pay the tax or disclose
ptivate financial and business matters to creditors and competitors.28

Comment was also directed at the Board rule requiring the taxpayer to
bear the burden of proving the deficiency erroneous, and some argued that
because the Government was the party secking to impose an additional tax,
it should be required to show some rational basis for the proposed
action.?8! In less than dazzling displays of legal erudition, it was alleged that
placing the burden of proof on the taxpayer was “contrary to established

273 See generally B.'T.A. Rules of Practice and Procedure (July, 1924 ed.).

274 See, e.g., Bruce & Human Drug Co., 1 B.T.A. 342 (1925); Lee Sturgess, 2
B.T.A. 69 (1925); Hatlan A. Allen, 2 B.T.A. 794 (1925).

275 B.T.A. RULE 20 (July, 1924 ed.).

2761925 House Heatings, supra note 2, at 937-38, 943—44; Should the Board of
Tax Appeals Modify its Rules of Practice?, 2 NAT'L INC. TAX MAG. 270 (1924).

277 See Part 11, notes 244-269 and accompanying text.

278 1925 House Hearings, su#pra note 2, at 943 (testimony of L.R. Gottlieb, Nat’l
Industrial Conference Board).

279 Revenue Act of 1924, ch. 234, § 900(h), 43 Stat. 337.

2801925 House Hearings, supra note 2, at 943—44 (testimony of L.R. Gottlieb,
Nat’l Industrial Conference Boatd).

81 See id. at 877 (testimony of Edward Gore, American Institute of
Accountants).
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legal practice”? and violated the Anglo-Saxon presumption of
innocence.?3

Finally, controversy was created by the Board’s rule permitting practice
by attorneys and certified public accountants.?* The Bureau did not restrict
the persons who could practice before it so long as the applicant was of
good moral character and could demonstrate “satisfactory educational
qualifications and evidence of an ability to understand tax questions . .. .28
For this reason some argued that admission to practice before the Board
should be more liberal 8¢ However, the Board’s judicial procedure led
others to conclude that the admission rules were too liberal and only
attorneys should be permitted to practice.?8”

Criticism on these counts was relatively sparse and ineffectual, and no
serious effort was launched to undo either the court-like practice before the
Board or the compromise effected with respect to admission to practice. If
anything, the difficulties encountered by the Board in requiring
conformance to its rules strengthened the position of those who argued
that the Board should be made a court in name as well as substance.28 If
this had been done, confusion concerning the nature of the Board would
have been reduced and persons practicing before it would have better
understood that the informal procedures applied in the Bureau were not to
be used.

No change in the Board’s general rules of practice and procedure were
made as a result of the 1926 Act. In the view of Chairman Korner, none
were necessary because the 1926 amendments, although significant in other
areas, did not materially affect the conduct of Board proceedings.?®
Nevertheless, controversy did arise in connection with the Board’s rule on
admission to practice.?”? Because Board decisions could be appealed
directly to the circuit courts after the 1926 Act, there was some question as
to the propriety of permitting certified public accountants to continue to

282 Id. at 849 (testimony of D.A. Smith, American Paper and Pulp Assoc.). In
fact, the rule was well established in the federal courts that taxpayers had the
burden of proof in refund actions. See, e.g, Germantown Trust Co. v. Lederer, 263
F. 672 (3d Cir. 1920).

283 Id. at 877 (testimony of Edward Gore, American Institute of Accountants).

284 B.T.A. RULE 2 (July, 1924 ed.). See Should the Board of Tax Appeals Modify its
Rules of Practice?, 2 NAT’L INC. TAX MAG. 270 (1924).

285 Circular 230, II-2 CUM. BULL. 372, 373 (1923).

286 Should the Board of Tax Appeals Modify its Rules of Practice?, 2 NAT’L INC. TAX
MAG. 270, 271 (1924).

87 Id. at 271, 277.

288 See supra note 25 and accompanying text.

289 J. Gilmer Korner, Procedure in the Appeal of Tax Cases Under the Revenue Act of
1926, 4 NAT’L INC. TAX MAG. 413, 415 (1920) [hereinafter cited as Kornet].

20 ]d. at 415-16.
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represent taxpayers before the Board. Only attorneys were admitted to
practice in the circuit courts, and a taxpayer who was represented in the
Board by an accountant would have to retain an attorney if the case were
appealed. Obviously some duplication of effort and additional expense
would attend such a change of counsel. Moreover, since the proceeding on
appeal would not be de novo, as it had been under the 1924 Act, the record
compiled in the Board would be of great importance in the ultimate
outcome of the case. All but one of the members of the Board were
lawyers, ! and apparently they generally believed that attorneys were better
able than accountants to prepare a record before the Board that would
withstand appellate scrutiny.?”?> Nevertheless, probably as the result of
pressure from accounting associations, no change was made in the rule
permitting accountants to practice. ‘That this decision was arrived at
reluctantly was indicated by Chairman Korner’s suggestion that an
accountant would only be justified in appearing for a client before the
Board if the accountant could determine in advance that the client would be
willing to abide by an unfavorable decision of the Board and that the
Government would be unlikely to appeal if the Board decision went against
it.293 Obviously, not many cases could meet these requirements.

The only significant statutory amendment in 1926 with respect to Board
procedure related to the rules of evidence to be applied. Despite statutory
authority in the 1924 Act to develop its own rules of evidence,®* the Board
refused to do so. As was pointed out by Chairman Green of the Ways and
Means Committee, it would have been impracticable for the Board to
“write a treatise on evidence.”?> Rather, the Board concluded that it must
follow evidentiary rules generally accepted by courts.?¢  Because its
proceedings did not involve juries, the Board chose to adopt the liberal
rules of evidence applicable in equity proceedings.?” But these rules were
neither codified nor uniform, and because they differed from jurisdiction to
jurisdiction, the Board had the problem of identifying the particular rules to
follow. Apparently, the Board chose to follow generally the evidentiary rules
applicable in the particular jurisdiction in which a case was tried.?”® Most

291 V. C. Lansdon, who served on the Board from 192434, was an economist
and journalist. He was the only non-lawyer ever appointed to the Board/Tax
Court.

292 See Korner, supra note 289.

293 14

2% Revenue Act of 1924, ch. 234, § 900(h), 43 Stat. 337.

2% 67 CONG. REC. 1143 (1925).

296 See Part 11, notes 261-265 and accompanying text.

27 See 1925 House Hearings, supra note 2, at 929 (testimony of former
Chairman Hamel).

298 See Memorandum from Thomas C. Lavery to Robert H. Jackson, General
Counsel, c. August, 1935, filed at the U.S. Tax Court in “Evidence.”
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cases were tried in the District of Columbia,?® and as a result those rules
were most often applied. In any event, the particular rules applied were not
of critical importance under the 1924 Act, because Board decisions were
not final and could be collaterally reviewed in district court or the Court of
Claims 300

The changes made in the 1926 Act with respect to the appealability of
Board decisions made the identification of applicable evidentiary rules more
important. Board decisions were no longer subject to collateral review;
once the jurisdiction of the Board was invoked, it would serve as the
exclusive trial forum.3! For this reason, the proper factual development of
a case before the Board was essential—errors by counsel or the Board
could no longer be corrected in a subsequent proceeding. Moreover, rulings
by the Board on the admissibility of evidence were clearly within the scope
of appellate review,>? and a more certain identification of the applicable
evidentiary rules became essential.303

Accordingly, the 1926 Act removed the reference to Board
determination of rules of evidence and required the Board to follow the
rules applied “in courts of equity of the District of Columbia.”3%* Equity
rules were selected because they were the most permissive in admitting
evidence.30> More specifically, the equity rules applicable in the District of
Columbia were chosen over the equity rules applicable in the federal court
for the district in which the Board happened to hear an appeal because each
district court applied the rules of evidence of the state in which it sat.? To
require the Board to apply 48 different rules of evidence depending on
where it tried a case was felt to be too onerous a burden to impose.307

G. Division Decisions and Expediting the Board’s Workload

The Bureau of Internal Revenue’s Committee on Appeals and Review,
which was the forerunner of the Board of Tax Appeals, had generally

299 See Part 11, notes 270-284 and accompanying text.

300 See supra note 46 and accompanying text.

0 See supra notes 57-62 and accompanying text.

302 See H.R. REP. NO. 69-1, at 19-20 (1925); S. REP. NO. 69-52, at 36 (1920).

303 See 67 CONG. REC. 1144 (1925) (remarks of Mr. Mills).

304 Revenue Act of 1926, ch. 27, § 1000, amending Revenue Act of 1924,
§ 907(a), 44 Stat. 107.

305 67 CONG. REC. 1144 (1925) (remarks of Mr. Green).

306 See id. (remarks of Mr. Mills). The Supreme Court, pursuant to Rev. Stat.
§ 862 (1873), provided for the evidentiary rules to be followed in trials in equity.
Federal Equity Rule 46.

307 67 CONG. REC. 1144 (1925) (remarks of Mr. Green).
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functioned in divisions comprised of three committee members.308
Probably the Committee could have processed more cases had it used
single-member divisions, but certain advantages were gained by collegial
review of cases. This was especially true in the case of the Committee, the
members of which were divided among lawyers, accountants, and engineers
whose different fields of expertise could be brought to bear in the solution
of problems. Because the Committee’s proceedings were not public and
because it functioned pursuant to informal procedures, the inefficiency
inherent in having three committee members consider a single case never
presented a critical problem. The Committee managed to stay relatively
current with its heavy workload.3%

The original Administration proposal for the creation of the Board of
Tax Appeals sought generally to perpetuate the character and procedures of
the Committee on Appeals and Review; it provided for informal procedures
and for the designation of divisions and division chiefs.3'0 Without stating
so directly, the proposal indicated that divisions would be comprised of at
least three members.!!

Congress, however, modified the Mellon plan to make the Board’s
functions more neatly judicial than those of the Committee;’!? not only
were written findings of fact required in every case, as proposed by the
Administration,33 but written opinions were required as well whenever the
amount in controversy exceeded $10,0003%  Additionally, Board
proceedings had to be open to the public and conducted in accordance with
judicial standards of procedure.’> Even though these modifications
virtually assured that membership on the Board would be confined to

308 For a discussion of the Committee on Appeals and Review, see Part I, notes
221-256 and accompanying text.

309 See Part 11, note 91.

310 Committee Print No. 1 of the Revenue Bill of 1924, 68th Cong,., 1st Sess.
§ 1000(b), (¢) (Dec. 19, 1923) [hereinafter cited as 1924 Administration Bill].

31 1d. § 1000(b) provided:

The chairman, with the approval of the Secretary, may from time to time

divide the Board into divisions and assign the members thereto, and

designate a chief thereof. If a division, as a result of a vacancy or the

absence or inability of a member assigned thereto to serve thereon, is

composed of less than three members, the chairman may assign other

members thereto, or he may direct the division to proceed with the

transaction of business.

As a result of action to make the Board independent of Treasury, Congress
eliminated from the bill the power of the Secretary to approve the selection of
division and division chiefs. See Part II, notes 55—76 and accompanying text.

312 See Part 11, notes 77-97 and accompanying text.
3131924 Administration Bill, s#pra note 310, § 1000(e).

314 Revenue Act of 1924, ch. 234, § 900(h), 43 Stat. 337.
35 1d.; see also Part 11, notes 84—88 and accompanying text.
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lawyers 316 the portion of the Administration proposal authorizing the
creation of divisions was retained.?'7 Its retention may have resulted either
from a failure to recognize that the inter-disciplinary nature of the
Committee would not be carried forward and therefore no benefit would be
derived from multi-member divisions, or from a belief that sounder
decisions could be obtained through a collegial process even when the
background and training of the judicial officers were similar.

Although the statute provided for the creation of divisions, it clearly
indicated that decisions could be made by the full Board as well.318
Chairman Hamel initially refrained from exercising his authority to create
divisions, with the result that the first few cases were heard en banc.3? By
the end of the summer of 1924, it was apparent that the Board would not
be able to handle the numerous cases coming up for trial if the en banc
practice was retained, and in September Mr. Hamel divided his 12-member
Board into three divisions—one division had thtee members® and two
others had four members each.??! With the appointment of four additional
members in March 1925, a fourth division was created.322 The Chairman of
the Board, who had important administrative and review responsibilities,
was excluded from membership on a division.

As the number of appeals to the Board increased, the issue of division
size soon emerged as part of a general concern with productivity. A great
many small cases were being filed, 32> and the question was raised whether
special small case divisions should be established having only a single
member.3* Obviously, a greater number of cases could be disposed of in
this manner, but ambiguities in the 1924 Act created doubt as to whether

3

=

6 See Part II, notes 213—215 and accompanying text.

317 Revenue Act of 1924, ch. 234, § 900(f), 43 Stat. 337.

318 1d. §§ 900(e), ().

319 John H. Parrott, 1 B.T.A. 1 (1924); Everett Knitting Works, 1 B.T.A. 5
(1924).

320 Division No. 1 was comprised of Mr. Ivins, Chief, Mr. Korner, and Mr.
Marquette. Memorandum from Chairman Hamel, September 3, 1924, filed at the
U.S. Tax Court in “Organizing the Board: Memoranda & Correspondence.”

%1 Division No. 2 was comprised of Mr. James, Chief, Mr. Sternhagen, Mr.
Trammell, and Mr. Trussell. Division No. 3 was comprised of Mr. Graupner, Chief,
Mzt. Lansdon, Mr. Littleton, and Mr. Smith. I4.

322 Memorandum from Chairman Hamel, March 28, 1925, filed at the U.S. Tax
Court in “Divisions.”

323 More than 30% of the appeals filed involved deficiencies of less than $500.
See 1925 House Hearings, supra note 2, at 887 (testimony of George Mortis).

324 Small cases were so troublesome that some Board members were privately
urging that Board jurisdiction be limited to cases involving deficiencies of more
than a certain amount, say $500. See Graupner, supra note 38. Politically, of course,
this proposal was unacceptable and it was never advocated seriously in public. Cf.
1925 House Hearings supra note 2, at 887-89 (testimony of George Mottis).

=



166 The United States Tax Court — An Historical Analysis

divisions of less than three were authorized.3?> Because of uncertainty over
this question, no special small case divisions were established.32¢

With the congressional consideration of the Revenue Bill of 1926, a
proposal was advanced to eliminate any inference that divisions must be
comprised of more than a single member.??” Supporters of the proposal
argued that one-member divisions would enable the Board to hear more
cases both in Washington and in the field by increasing the number of
divisions; that individual members would be able to devote mote time to
the consideration of cases with a resulting increase of decisions; and that
the Board as a whole would be able to review more division decisions
because of the reduced burden on the individual members.328 The House
adopted the proposal but required that decisions by single-member
divisions be reviewed by the entire Board.?® Obviously, the proviso
attached to single-member divisions was a vestige of the belief in the value
of collegial decisions. The Senate, probably at the urging of the Board,
adopted the authorization for single-member divisions without the
requirement of Board review.®  The Senate version prevailed in
conference.! Although the roots of the single-member division proposal
lay in the concern over small cases, no limitation was imposed on the use of
small divisions.

Four months after the passage of the 1926 Act, the Board adopted a
“plan of reorganization,” which had as its foundation the institution of
one-member divisions.?3 By this time a substantial backlog of cases had
developed, and the problem of productivity was becoming acute. More
than 11,000 cases were pending before the Board and new appeals averaged

325 Tvins, supra note 33, at 410; see also supra notes 310-317 and accompanying
text.

326 A practice soon developed to ameliorate the rigors of the three-member
division requirement. Hearings before divisions were frequently held before a
single member of the division who would then report to the full division, which
would then render a decision that would be reviewed by the full board. 1925
House Hearings, supra note 2, at 890 (interchange between Chairman Green and
George Mortis).

327 Id. at 887 (testimony of George Mottis), 912 (testimony of James Ivins).

328 See Korner, supra note 289, at 416.

329 See HR. REP. NO. 69-356, at 53 (1926).

330 See id.
31 1d. The 1926 Act simply provided that the Chairman was authorized to
“divide the Board into divisions of one or motre members . . . .” Revenue Act of

1926, ch. 27, § 1000, amending Revenue Act of 1924, § 906(a), 44 Stat. 106 (now
codified at LR.C. § 7444(c)).

332 Memorandum from Chairman Korner to members of the Board, June 11,
1920, filed at the U.S. Tax Court in “Divisions” [hereinafter cited as Reorganization
Memorandum].
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800 to 900 per month.33 In contrast, for fiscal 1926, the Board had
managed to dispose of cases at the rate of slichtly more than 300 per
month.33

There was considerable concern on the Board with its growing docket
of cases.’? From a purely personal point of view, the members must have
viewed with some alarm the increasing popularity of their new agency.
Throughout the first two years of the Board’s existence, they had invested
enormous time in discharging their duties. It is doubtful that they had
much time or energy to devote to their personal lives.* One can well
imagine their frustration at being unable to decrease the backlog with these
efforts. But aside from the personal sacrifices required, they also recognized
the danger to the Board if it became so overwhelmed with work that it
could not discharge its statutory mandate to decide cases “as quickly as
practicable.”®7 Some persons professing to be friendly to the Board were
already beginning to call for modifications in the law that would decrease
the importance of the Board in tax litigation. For example, one proposal
was made to give the federal district courts concurrent jurisdiction with the
Board to redetermine deficiencies.?®® Naturally, Board members opposed
such a plan,> because its adoption might well have resulted in the Board’s
immediate obsolescence. To forestall these proposals some action was
necessary to make the Board more efficient.

Part of the workload problem was beyond the control of the Board.
For example, many taxpayers were appealing from deficiency assertions that
were clearly proper.3*  The Board hoped that the newly authorized
imposition of a $10 filing fee3*! would decrease the number of frivolous
appeals, and, in fact, evidence soon indicated that the filing fee was
reducing appeals by 25 percent.3#?

333 Id. at 1-2.

334 See Part 11, note 113.

3% Chairman Korner, for example, referred to “a feeling of serious
apprehension among the members as to the ability of the Board to stem the tide”
of cases pending. Memorandum from Chairman Korner to members of the Board,
June 12, 19206, filed at the U.S. Tax Court in “Divisions.”

336 See Part 11, notes 291-293 and accompanying text.

37 Revenue Act of 1926, ch. 27, § 1000, amending Revenue Act of 1924,
§ 907(a), 44 Stat. 107 (now codified at LR.C. § 7459(a)).

38 Lyle T. Alverson, Has the Board of Tax Appeals Failed?, 4 NAT'L INC. TAX
MAG. 337, 358 (1920).

339 See Letter from J. Gilmer Korner to Chairman Green, No. 24, 1926, pp. 2,
5, filed at the U.S. Tax Court in “Revenue Act of 1926: Memoranda &
Correspondence.”

340 Reorganization Memorandum, supra note 332, at 4.

341 Revenue Act of 1926, ch. 27, § 1000, amending Revenue Act of 1924, § 904,
44 Stat. 106.

342 Reorganization Memorandum, s#pra note 332, at 2, 4.
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Another cause of the growing backlog could be attributed to audit
practices in the Bureau. Many conferees in the Income Tax Unit were
hesitant to settle cases on a basis acceptable to taxpayers. They were
probably concerned that their careers would be retarded if they became
known as pro-taxpayer.  The availability of the Board procedure
undoubtedly encouraged this practice since an aggrieved taxpayer would
have a further appeal before having to pay a disputed tax. Additionally,
many appeals resulted from the issuance of deficiency notices to preserve
the Bureau’s position in the face of an imminent tolling of the statute of
limitations. Finally, many erroneous deficiencies were asserted as a result of
field audits that were not reviewed by the generally more competent staff
located in the Bureau’s central office in Washington.?*3  Interestingly,
decentralization of the audit function during this period was being urged as
a means of reducing the Bureau’s backlog of unaudited returns.?** The
errors thereby spawned served to increase the Board’s backlog.

The Board received assurances that Treasury was endeavoring to solve
these problems* but Chairman Korner was convinced that the Board
must take steps of its own to increase the number of cases it could
handle?* To this end the Board adopted two significant procedural
changes. First, the four multi-member divisions were replaced by 16
single-member divisions.?” An indication of how quickly the backlog
problem developed was that, under the reorganization plan, single-member
divisions were to hear all appeals, even though the authorization for these
divisions was justified principally as a means of disposing of small cases.

The second procedural modification involved Board review of division
decisions. Up until this time, the entire Board reviewed every decision prior
to its promulgation.3*® The statute had never required such review,?* but
the importance of uniformity of decision was believed to make the practice
necessary. Board review, however, consumed considerable time, and
Chairman Korner believed that a great number of cases simply involved the

4 1d. at 4.

344 See Part I, notes 85-95 and accompanying text.

345 Reorganization Memorandum, s#pra note 332, at 5-6. For example, the
General Counsel had established a special section to settle cases involving less than
$1,000. Id.

346 Id. at 7.

37 Memorandum from Chairman Korner to members of the Board, June 25,
19206, filed at the U.S. Tax Court in “Divisions.”

38 See 1925 House Heatings, supra note 2, at 860 (testimony of Chairman
Korner).

3% Both the 1924 and 1926 Acts provided a division decision would become
final if Board review was not directed by the Chairman within 30 days. Revenue
Act of 1924, ch. 234, § 900(f), 43 Stat. 337; Revenue Act of 1926, ch. 27, § 1000,
amending Revenue Act of 1924, § 906(b), 44 Stat. 106.



Improving the Board of Tax Appeals 169

application of well-established precedents to disputed facts. In these
situations, he urged that review by the full Board was unnecessary and
proposed that the Board should employ an expert, to be called either a
“coordinatotr” or “administrative assistant,” to review division decisions and
make recommendations as to whether they deserved consideration by the
entire Board.3 Chairman Korner, however, was not prepared to dispense
altogether with collegial review, and a further element of his plan was the
grouping of single-member divisions into “parts” comprised of three
divisions. Division decisions would be reviewed by the parts much as they
had been formerly reviewed by the entire Board; the decisions would then
be forwarded to the Chairman and the coordinator, who would determine
on a case by case basis whether full Board review was necessary.?>!

Although the Board members had no objection to the use of
single-member divisions,?2 a majority were unwilling to accept the Korner
proposal insofar as it eliminated the necessity for full Board review of
division decisions.’®> The legislative history of the 1926 Act indicated that
Congtress believed Board review to be of the utmost importance>* and little
sentiment existed in favor of thwarting congressional expectations.33
Accordingly, a compromise was struck. The services of a coordinator
would not be retained and the Chairman would continue to refer all
division decisions to the full Board for review. However, the proposal to
group the single-member divisions into parts would be retained, and the
parts would be given the additional duty of recommending to the Chairman
whether a case should be given “full consideration by the Board” or should
be promulgated without “exhaustive Board consideration.”?¢ Hopefully,
this procedure would reduce the burden on the Board while preserving the
practice deemed so important by Congress.

The system thus adopted was retained for only a year. In the spring of
1927, the Board changed to an approach similar to that originally proposed

350 Reorganization Memorandum, s#pra note 326, at 10-16.

35174

32 The creation of the divisions was, under the statute, solely within the
province of the Chairman. Revenue Act of 1926, ch. 27, § 1000, amending Revenue
Act of 1924, § 906(a), 44 Stat. 106.

33 B.T.A. Conference Minutes, June 23, 1926.

34 “The committee . . . is of the opinion that the great value of the board lies
in its practice in meeting regularly for common discussion and consideration of
opinions prepared and proposed to be issued.” H.R. REP. NO. 69-1, at 18 (1925).

355 As with the selection of divisions, the decision to call for Board review was,
under the statute, within the discretion of the Chairman. Revenue Act of 1926, ch.
27, § 1000, amending Revenue Act of 1924, § 906(b), 44 Stat. 106. Thus, Chairman
Korner could have enforced his will on the Board. That he did not is indicative of
the collegial nature of the Board.

36 B.T.A. Conference Minutes, June 23, 1926.
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by Chairman Korner. Division decisions would be reviewed by the parts
and then forwarded to the Chairman who would decide whether full Board
review would be desirable. If cases were reviewed by the full Board, such
would be indicated in the published reports. If no Board review was given,
the names of the members of the part that had considered the case would
be printed with the report of the case> Five years later, with the abolition
of parts, the present system was adopted, under which division decisions
are forwarded directly to the Chief Judge who then determines whether or
not the full court should review.35

The benefits of the streamlined procedure soon became apparent, and
the number of cases disposed of by the Board increased from 3,900 in 1926
to 5,400 in 1927.3% With the elimination of the necessity for Board review
in every case, further efficiencies were achieved, and in 1928 the Board
disposed of 7,100 cases.%

H. Conclusion

The creation of the Board in 1924 and the statutory modifications
accomplished in 1926 were responsive to a basic need of tax administration:
the provision of a procedure for pre-assessment adjudication of tax
disputes. As has been described in this and the preceding parts of the
study, controversy surrounded the determination of the best means of
filling this need; hence, the statutory rules concerning the Board resulted
from a series of compromises. But even though the statutory structure of
the Board did not completely conform to the views of any single group,
certain general characteristics of the new agency could be identified,
characteristics which in large measure have remained unchanged over the
years.

The most important of these characteristics resulted from the
recognition that the adjudicating body should be independent of the agency
charged with the collection function. The Board was spawned in a period
of general disfavor with the Bureau of Internal Revenue, which was
experiencing considerable difficulty in coping with the administrative
problems created by the new broad-based income and profits taxes.3!
Among the Bureau’s real or imagined defects were inefficiency,
arbitrariness, and favoritism. The original Administration proposal for
creation of the Board provided that the Board would be independent of the
Bureau, but would remain a part of the Treasury Department.’2 Such a

37 B.T.A. Conference Minutes, May 31, 1927, June 3, 1927.
38 B.T.A. Conference Minutes, April 1, 8, 1932.

359 See Part 11, note 113.

360 [,

361 See generally Part 1, notes 52—141 and accompanying text.
362 See Part 11, notes 25-54 and accompanying text.

1]
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connection with the Bureau, albeit indirect, proved unacceptable to
Congress. The Board ultimately was established separate from both
Treasury and the Bureau as an independent agency in the executive branch
of Government.’3 It retained this status for almost half a century.
Although its members originally had been chosen largely on
recommendations from Treasury officials and it has had to work closely
with the tax collection agency (which has been a party in every one of its tax
proceedings), the Board and later the Tax Court has striven to maintain its
independence in both substance and appearance. Its success in this
endeavor is suggested by the fact that throughout its history no serious
charge of conscious partiality has ever been leveled against it.>** The issue
of independence has continued to be a major theme of Tax Court affairs
and was largely responsible for the court’s change of status in 1969 from an
independent agency in the executive branch to a legislative court.3%> This
issue also figured prominently in the provision of the Tax Court with its
own building in 1974. Until that time, for most of its history, the

363 See Part 11, notes 55-97 and accompanying text.

364 Occasionally, critics have contended that the court’s lack of full judicial
status may cause it to unconsciously favor the Government. See B. Anthony
Billings, D. Larry Crumbley & L. Murphy Smith, Are U.S. Tax Conrt Decisions Subject
to the Bias of the Judge?, 55 TAX NOTES 1259 (1992); Deborah A. Geier, The Tax
Court, Article 111, and the Proposal Advanced by the Federal Courts Study Committee: A
Study in Applied Constitutional Theory, 76 CORNELL L. REV. 985, 997-99 (1991);
Daniel Ginsberg, Is the Tax Court Constitutional?, 35 MISS. L.]. 382 (1964); see also ].
Edward Maule, Instant Replays, Weak Teams, and Disputed Calls: An Empirical Study of
Alleged Tax Court Bias, 66 TENN. L. REV. 351, 355-63 (1999) (recounted the then-
existing charges that the Tax Court decisions exhibited bias in favor of the
Government). Not surprisingly, a few Tax Court judges have gone on record to
dispute allegations of bias. See David Laro, The Evolution of the Tax Court as an
Independent Tribunal, 1995 U. ILL. L. REV. 17, 25-26, 28 (1995) (describing why it is
“myopic to derive any meaningful conclusion of bias based solely on statistics of
the prevailing party in the Tax Court,” concluding that taxpayers “need not have
any anxiety with respect to claims of alleged pro-government bias” at the Tax
Court); Theodore Tannenwald, Jr., The United States Tax Court: Yesterday, Today, and
Tomorrow, 15 AM. J. TAX POL’Y 1, 5 (1998) (describing the characterization of the
Tax Court as a pro-Government tribunal as “a canard that has existed for a long
time”). In a 1999 article, Professor James Maule undertook an empirical
examination of whether a pro-Government bias exists at the Tax Court, one that
focused on the resolution of issues by the Tax Court that present the opportunity
for the exertion of bias, rather than focusing on overall case outcomes than can
have a variety of contributing causes. Maule, s#pra at 365-67. He concluded that
no pro-Government bias exists. Id. at 425-26.

365 Tax Reform Act of 1969, Pub. L. No. 91-172, § 951, 83 Stat. 730 (amending
LR.C. § 7441).
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Board/Tax Coutt36 had been physically located in the Internal Revenue
Building.

A second characteristic of the Board/Tax Court has involved the nature
of its proceedings. The Coolidge Administration favored informal
proceedings as a means of expediting the Board’s work,>7 but Congress
insisted on the more formal practice of courts.’® In Congress’ view the
interests of precision, publicity of proceedings, and the establishment of a
cohesive body of precedents were of paramount importance and could only
be achieved by a judicial-type body. Undoubtedly, the strictures of formal
procedures have slowed the handling of cases, and the problem of backlog
has plagued the Board/Tax Court almost from the first. Nevertheless, the
tax laws are of such intrinsic complexity that the need for a specialized
“court” to resolve disputes and formulate interpretations has not been
questioned since 1924. The Board/Tax Coutt has continuously operated
pursuant to judicial procedures and its member/judges,® especially in
recent times, usually have been selected from the swelling ranks of the tax
bar. Efforts to increase the efficiency with which tax disputes are
adjudicated generally have been restricted to improvements of
administrative procedures within the Bureau/Service’® and increased
reliance on streamlined judicial procedures that encourage pre-trial
settlements.3”!

36 Any effort to describe events spanning the history of the Board of Tax
Appeals and the Tax Court is met with a formidable problem of nomenclature. In
1942, the name of the Board of Tax Appeals was changed to the Tax Court of the
United States. Revenue Act of 1942, ch. 619, § 504(a), 56 Stat. 957. At that time,
“members” of the Board became “judges” of the court. Id. The “Chairman” of the
Board was changed to the “Presiding Judge” of the court. IZ In 1948, the
“Presiding Judge” became the “Chief Judge.” Act of June 25, 1948, ch. 646, § 32,
62 Stat. 991. In 1969, the “Tax Court of United States” became the “United States
Tax Court.” Tax Reform Act of 1969, Pub. L. No. 91-172, §§ 951, 961, 83 Stat.
730, 734. Adding to the confusion, in 1953, the Bureau of Internal Revenue
became the Internal Revenue Service. See INTERNAL REVENUE SERVICE, INCOME
TAXES 1862-1962: A HISTORY OF THE INTERNAL REVENUE SERVICE 26-27
(1962).

367 See Part 11, notes 77-80 and accompanying text.

368 See Part 11, notes 81-88 and accompanying text.

369 See supra note 360.

370 4

371 An exception to the general requirement of formal judicial procedures was
the institution of a small tax case procedure in 1969. Act of Dec. 30, 1969, Pub. L.
No. 91-172, § 957(a), 83 Stat. 733 (amending L.R.C. § 7463). In cases in which the
procedure is applicable, no appeal is permitted from the Tax Court decision and
formal procedural rules are relaxed. See TAX CT. R. 174 (July 6, 2012 ed.). The Tax
Court’s small tax case procedures are discussed in Part XIITLA.
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Related to the Board/Tax Court’s judicial “nature” is a third
characteristic of court status. Over the years, attempts have been made to
accord it full article III court status.3’2 Although other specialized courts
have been established under article 111,73 Congress has consistently resisted
similar proposals with respect to the Board/Tax Court. The Board/Tax
Court has always performed an exclusively judicial function, and the failure
to fully recognize this fact has created certain ambiguities. In general, the
response of Congtess has been to provide the Board/Tax Court with an
increasing number of court indicia while withholding formal recognition.
For example, in 1926 Congress provided for appeal of Board decisions
rather than collateral review;¥+ in 1948 the law was further amended to
make clear that Tax Court decisions would be reviewed on appeal under the
same standards applicable to decisions by district courts sitting without
juries.’”> In the case of Tax Court judges, a similar evolution has occurred;
in 1953 a pension system was provided similar to that applicable to federal
judges,’7 and 16 years later a form of modified life tenure was granted to
Tax Court judges.’”” The most significant softening of the congressional
refusal to recognize the judicial status of the Board/Tax Court was
accomplished by the Tax Reform Act of 1969, which changed the Tax
Court from an independent agency in the executive branch to a court
established under article 1578 Despite the fact that some questions may still
be raised concerning the court’s status,’™ the compromise effected in 1969
would appear to have settled the court’s status for the foreseeable future.

A fourth important charactetistic of the Board/Tax Court has involved
its jurisdictional role within the general tax litigation structure. Prior to
1924, tax controversies could be tried in either district court or the Court of

372 See, e.g., supra notes 18—45 and accompanying text.

373 For example, the United States Court of International Trade (successor to
the Board of General Appraisers, which later became the Customs Court) enjoys
article 1T status. Similarly, the Court of Claims once held article III status. See
Glidden Co. v. Zdanok, 370 U.S. 530 (1962). [However, as part of the Federal
Courts Improvement Act of 1982, Congress replaced this tribunal with the United
States Court of Claims (later renamed the United States Court of Federal Claims),
which Congtess established as an article I legislative court. See Pub. L. No. 97-164,
§ 171(a), 96 Stat. 25, 27 (1982).]

374 Revenue Act of 1926, ch. 27, § 1001, 44 Stat. 109.

375 Act of June 25, 1948, ch. 646, § 306, 62 Stat. 991.

376 Act of Aug. 7, 1953, ch. 352, 67 Stat. 482.

377 Tax Reform Act of 1969, Pub. L. No. 91-172, § 954(a), 83 Stat. 730
(amending L.R.C. § 7447(b)(3)). Under the new law, a Tax Court judge who is not
reappointed will be entitled to a full judicial pension if he has notified the President
of his willingness to accept reappointment.

378 Id. § 951 (amending LR.C. § 7441).

379 See Harold Dubroff, Federal Taxation, 1973/74 ANN. SURVEY OF AM. LAW
265, 272-85 (1974).
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Claims.’0 Payment of the disputed tax and disallowance of a claim for
refund served as a prerequisite to the jurisdiction of these courts. With the
creation of the Board in 1924, taxpayers for the first time could obtain an
adjudication of tax liability in advance of the necessity for payment. This
fundamental change was effected as an addition to the existing system and
not as part of a general overhaul of the entire litigating structure. Thus, the
jurisdiction of district courts and the Court of Claims continued to be
limited to refund claims. Conversely, the Board’s jurisdiction was restricted
to redetermining deficiencies; it was given no authority to review the merits
of refund claims. In 1926, the Board was given a limited degree of refund
jurisdiction,®! and, more recently, taxpayers have been permitted to seek
declaratory relief in the Tax Court with respect to certain matters.’2 But in
general the structure created in 1924 has remained to the present despite
criticism that it provides taxpayers with too much opportunity for forum
shopping and impedes the development of uniform interpretations of the
tax laws.

380 See Part I, notes 142—197 and accompanying text.

8L See supra notes 101-108 and accompanying text. In 1988, Congtess provided
the Tax Court with authority to order payment of any refund it determined. See
LR.C. § 6512(b)(2) (enacted as part of the Technical and Miscellaneous Revenue
Act of 1988, Pub. L. No. 100-647, § 6244(a), 102 Stat. 3342, 3750). This outwardly
judicial component of the Tax Court’s expanded jurisdiction is discussed in Part
VLB.

2 Act of September 2, 1974, Pub. L. No. 93-406, § 1041(a), 88 Stat. 949,
adding 1L.R.C. § 7476 (qualification of certain deferred compensation plans). For a
discussion of the Tax Court’s declaratory judgment jurisdiction, see Part VILA.
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PART IV
THE BOARD BECOMES A COURT

The evolution of the name and status of the Tax Court has occurred in a
three-stage process. The court was originally established in 1924 as the
Board of Tax Appeals, “an independent agency in the executive branch of
the Government.”! In 1942, the name of the Board was changed to the
Tax Court of the United States, but despite its new title the court’s status as
an agency of the executive branch was not disturbed.? Finally, in 1969, the
court was established as a legislative court under article I of the
Constitution, and its name was changed to the United States Tax Court.3

To the uninitiated these changes in the status and name of the court may
seem of minor significance. They had little effect on the court’s function
and powers.* Moreover, since the protections afforded to most federal
judges only apply to courts created pursuant to article III of the
Constitution,’ the changes had only minor impact on the status of Tax
Court judges.® Nevertheless, the changes made in the name and status of
the court have been highly controversial and provide an insight into the role
of this tribunal as perceived by the Congress, the Departments of Treasury
and Justice, the tax bar, and the court itself.

A. The Board of Tax Appeals from 1924 to 1942
The original proposal to create the Board of Tax Appeals was submitted

to Congress in late 1923 by Secretary of the Treasury Andrew Mellon. It
provided that the Board would be an agency of the Treasury Department,

! Revenue Act of 1924, ch. 234, §§ 900(a), (k), 43 Stat. 336, 338.

2 Revenue Act of 1942, ch. 619, § 504, 56 Stat. 957.

3 Tax Reform Act of 1969, Pub. L. No. 91-172, § 951, 83 Stat. 730, amending
INT. REV. CODE OF 1954, § 7441. For a discussion of the meaning of the term
“legislative court” see notes 65—-69 and accompanying text zfra.

4 As part of the legislation establishing the Tax Court pursuant to article I, the
court was given power to enforce its own process and to punish contempt. Id.
§ 956, 83 Stat. 732 (adding the provision now codified at L.R.C. § 7456(c)).

> These protections include tenure during good behavior and undiminished
compensation while in office. U.S. CONST. art. III, § 1.

¢ The 1969 Act increased the terms of office of Tax Court judges to 15 years
(formerly terms had been 12 years) and provided for full judicial pensions to judges
who are not reappointed after the expiration of their terms, provided they notify
the President prior to such expiration that they are willing to accept reappointment.
Id. §§ 952(b), 954(a), 83 Stat. 730 (amending L.R.C. §§ 7443(c), 7447(b)).
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independent of the Bureau of Internal Revenue,” which would review tax
deficiency assertions pursuant to informal procedures.® In the view of
Treasury, such a body would combine the advantages of impartiality with
expeditious disposition of the troublesome number of disputes arising
under the tax laws.” Congress, which was well aware of shortcomings in the
administration of the tax laws, adopted in general the proposal for creation
of the Board, but in doing so made substantial modifications.! Most
importantly, Congress insisted that the Board be independent of Treasury
and that it follow the formal procedures of courts rather than the informal
practice generally applicable in the Bureau.!!

Although independence and judicial procedures are characteristics
shared by all federal courts, the legislative history of the 1924 Act does not
disclose that any congressional consideration was given to according the
Board full court status. The only alternatives Congress considered in this
regard were (1) the Administration’s proposal that the Board be a division
of the Treasury Department; (2) the House-passed version of the bill,
which, while not creating the Board as a full-fledged federal court,!?
removed statutory reference to the status of the Board and eliminated the
Secretary of the Treasury’s control over the Board; and (3) the Senate
version of the bill, ultimately enacted, which retained the House provisions
but added that the Board was “an independent agency in the executive
branch of the Government.”!> The provision added by the Senate was
apparently inserted at the suggestion of Middleton Beaman, House
Legislative Counsel, to provide for the treatment of the Board’s financial
accounts by the General Accounting Office.!*

The first effort to remove the Board from the executive branch and
formally declare it to be a court was made in connection with the
consideration of the Revenue Act of 1926.!> By this time the Board had

7 The name of the Bureau of Internal Revenue was changed to the Internal
Revenue Service in 1953. INTERNAL REVENUE SERVICE, INCOME TAXES 1862—
1962: A HISTORY OF THE INTERNAL REVENUE SERVICE 26-27 (1962).

8 See Part 11, notes 25-54 and accompanying text.

9 Id. at notes 77-80 and accompanying text.

10]d. at notes 55—167 and accompanying text.

]d. at notes 55-97 and accompanying text.

12The Board could not have been a full federal court under the House bill
because members of the Board were provided with tenure for a term of years—not
good behavior as required under article III of the Constitution. Moreover,
although not controlling, the fact that the House bill did not change the name of
the Boatd to a court indicated the absence of intention to create a coutt.

B3 Part II, notes 55—76 and accompanying text.

14Letter from Presiding Judge Turner to Roswell Magill, June 17, 1947, filed at
the U.S. Tax Court in “79th—-91st Cong.: Memoranda & Correspondence.”

15Ch. 27, 44 Stat. 9.
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been in existence for more than a year, its judicial character was clearly
manifested by the procedures it had adopted, and its work was favorably
viewed by lawyers, accountants, businessmen, and the Treasury.’6 At the
suggestion of A.W. Gregg, who was then Solicitor of Internal Revenue as
well as an adviser and protégé of Secretary Mellon, the Board organized a
committee to formulate legislative proposals with respect to its status and
operations.!”  Among the changes proposed by the committee was
replacement of the Board with a “Court of Tax Appeals,” a court of record,
the members of which would serve during good behavior.!® Secretary
Mellon and the Treasury Department privately supported the Board’s
proposal for court status.!” However, when Mellon later testified before the
Ways and Means Committee at its hearing on the Revenue Bill of 1926, his
comments with respect to the Board were quite general and did not include
any reference to making the Board a court? Subsequently during the
hearings, Solicitor Gregg suggested that the Board be made a court,? but he
did not press the suggestion after being informed by Representative Garner,
ranking Democrat on the Ways and Means Committee, that there was great
reluctance in Congress to create additional federal courts with tenured
judges.?2 The Board itself did not publicly urge that it be formally changed
to a court, and no version of the 1926 bill contained such a provision.

Even though no serious congressional consideration was given to
making the Board a court, the Board’s peculiar status as “a court in all but
name”? did have an impact on the 1926 legislation, and in several respects
the Revenue Act of 1926 was a response to suggestions that if full court
status for the Board was infeasible, an effort should be made to provide the
Board with as many court attributes as possible.2* These suggestions were
based on the widespread view that the Board was successfully functioning
as a judicial body, and could be even more successful if it were made more
court-like.  To some extent Congress proved willing to adopt this

16 Part II, notes 270-323 and accompanying text.

17 8ee Letter from A.E. Graupner to J. Gilmer Korner, Aug. 28, 1925, filed at
the U.S. Tax Court in “Revenue Act of 1926: Memoranda & Correspondence.”

187,

1974

20 Hearings on Revenune Revision, 1925, Before the House Comm. on Ways and Means,
69th Cong., 1st Sess. 10 (1925) [hereinafter cited as 1925 House Hearings].

21 1d. at 932-33, 935-36.

22 8ee 7d. at 935 (rematks of Mr. Garner).

BFINAL REP. OF THE ATT’Y GEN’S COMM. ON ADMIN. PROC. IN GOV’T
AGENCIES, S. Doc. No. 77-8, at 205 (1941).

241925 House Hearings, supra note 20, at 935-36 (testimony of Solicitor A.W.

Gregg).



178 The United States Tax Court — An Historical Analysis

approach.?> Of major importance, Board decisions were made directly
appealable to the courts of appeals and from these courts, on certiorati, to
the Supreme Court; in the absence of an appeal, Board decisions were final
and not subject to collateral attack.2 Additionally, the requirement that
Board proceedings conform to judicial standards of procedure and evidence
was clarified;?” the Board was given power to dismiss cases for procedural
defects without the necessity of written findings of fact and opinions,?® and
it was authorized to impose filing fees.?’

These changes did not, however, meet all the criticisms that had been
leveled against the Board’s status as an agency of the executive branch. The
Boatd still had a name that obscured the nature of its activities. As a tesult,
many taxpayers who were unfamiliar with the Board assumed it functioned
like an administrative body rather than like a court and were thereby led
into procedural errors.?® Additionally, the Board lacked judicial powers of
trial courts generally to enforce subpoenas and punish contempt.
Enforcement of the Board’s process could only be obtained in United
States district court, a cumbersome procedure that reduced the efficiency of
the Board’s operation.?® Finally, the usual constitutional guarantees of
independence accorded to federal judges—tenure during good behavior
and compensation undiminished while in office—were not applicable to the
Board.32 There was some suggestion that the absence of the constitutional
protections might subject Board members to inappropriate pressures from
governmental and private sources.’> Additionally, the absence of life tenure
and the prestige associated with the federal judiciary were thought by some

2 See Bolon B. Turner, The Tax Court of the United States, its Origin and Function, in
THE HISTORY AND PHILOSOPHY OF TAXATION 31, 37-38 (1955) [hereinafter cited
as Turner].

%6 Revenue Act of 1926, ch. 27, §§ 1001, 1005, 44 Stat. 109, 110; see also Part 111,
notes 46—87 and accompanying text.

27 See Turnet, supra note 25, at 37.

B Revenue Act of 1926, ch. 27, § 1000, amending Revenue Act of 1924, § 907(b),
44 Stat. 107.

21d. § 1000, amending Revenue Act of 1924, § 904, 44 Stat. 1006; see also Part 111,
notes 46—87 and accompanying text.

30 See Part 111, notes 25-26 and accompanying text.

3 See, eg, Revenue Act of 1924, ch. 234, § 1025(a), 43 Stat. 348; see also Part 111,
notes 32-34 and accompanying text.

32The Ways and Means Committee recommended that the 1926 Act provide
members of the Board with life tenure. H.R. REP. NO. 69-1, at 18 (1925).
Congtess, however, rejected this proposal and instead provided a term of office of
12 years. Revenue Act of 1926, ch. 27, § 1000, amending Revenue Act of 1924,
§ 901(b), 44 Stat. 100; see also Part 111, notes 177-209 and accompanying text.

367 CONG. REC. 732 (1925) (remarks of Mr. Mills).
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to make it difficult to induce able people to accept membership on the
Board.>

In spite of these criticisms, during the next 16 years the issue of Board
status received legislative attention only once. In 1928, a decision of the
Court of Appeals for the Seventh Circuit indicated that the Board’s duties
included investigating as well as adjudicating tax disputes, and thus it should
consider evidence other than that which was introduced by the parties.?>
This ruling was clearly contrary to the legislative purpose in creating the
Board,? but the confusion of the Seventh Circuit was understandable in
view of the Board’s formal status as an agency of the executive branch.
The decision provoked an immediate congressional reaction. The Revenue
Bill of 1928, as it passed the House, provided that no Board decision should
be modified or reversed because of the failure of the Board to consider
evidence that was not adduced at the hearing’” The Senate shared the
House view that the functions of the Board were purely judicial, but it
believed the provisions of existing law clearly indicated that the decision of
the Seventh Circuit was erroneous.?® Accordingly, the Senate excised the
House provision. The Senate opinion prevailed. As enacted, the Revenue
Act of 1928 made no reference to the question on the assumption, which
proved correct, that future courts would heed the congressional view clearly
expressed in the committee reports.

The limited amount of consideration given to formally establishing the
Board as a court in these eatly years is somewhat surprising since virtually
no precedent existed for making a body like the Board an agency of the
executive branch. By 1924, several independent executive agencies had
been created, such as the Interstate Commerce Commission and the
Federal Trade Commission,* which had adjudicatory functions. These
agencies, however, were distinguishable from the Board, because the former
agencies also performed functions that were clearly administrative in nature,

34 See Part 111, notes 27-30, 177—-185 and accompanying text.

3 Although the case was not identified by name in later congressional criticisms
of it, it was apparently Chicago Ry. Equip. Co. v. Blair, 20 F.2d 10 (7th Cir. 1927).
See Turner, supra note 25, at 43.

36 See Part 11, notes 77-97 and accompany text.

SH.R. REP. NoO. 70-2, at 30-31 (1927); H.R. REP. No. 70-1882, at 21-22
(1928).

3S. REP. NO. 70-960, at 38 (1928).

¥H.R. REP. NO. 70-1882, at 21-22 (1928).

40The Interstate Commerce Commission was created in 1887 (Act of Feb. 4,
1887, ch. 104, § 11, 24 Stat. 383 (formerly codified at 49 U.S.C. § 11 (1971)), but
was later abolished in 1995 (Interstate Commerce Commission Termination Act,
Pub. L. No. 104-88, 109 Stat. 803 (1995)). The Federal Trade Commission was
created in 1914 (Act of Sept. 26, 1914, ch. 311, § 1, 38 Stat. 717 (now codified at 15
US.C. § 41)).
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such as investigation and rule-making.4! Obviously, such bodies could not
appropriately be lodged in the judicial branch of Government. The Board,
on the other hand, was to perform only judicial duties, and no
constitutional problems would have been presented by the functions of the
Board had it been made a court.

The closest existing parallel to the Board of Tax Appeals was the Board
of General Appraisers, later to become the Customs Court, which had been
created in 1890.42 Like the Board of Tax Appeals, the Board of General
Appraisers was created to adjudicate disputes concerning revenue matters.*?
Also like the Board of Tax Appeals, the Board of General Appraisers had a
name that obscured its judicial function.* However, unlike the Board of
Tax Appeals, the status of the Board of General Appraisers was not clearly
defined by law. No provision in the statute stated whether the Board of
General Appraisers was an executive agency or a court, and, initially, no
mention was made of the tenure of its members.*> In 1908, tenure during
good behavior was provided by statute for Board of General Appraisers
members, as was the power to punish contempt.#® Both of these were
characteristic of court status. On the other hand, the President could
remove Board members for neglect, malfeasance, or inefficiency,” which
did not accord with the rule that article III judges could only be expelled
from office by impeachment in the House and trial in the Senate for high
crimes and misdemeanors.#® As a result of these apparent inconsistencies,
no definitive conclusion could be drawn with respect to the status of the
Board of General Appraisers.*

4 Act of Feb. 4, 1887, ch. 104, §§ 12, 13, 24 Stat. 383 (previously codified at 49
US.C. §§ 12, 13 (Interstate Commerce Commission) but later repealed by the
Interstate Commerce Commission Termination Act of 1995)); Act of Sept. 26,
1914, ch. 311, §§ 5, 6, 38 Stat. 719 (now codified at 15 U.S.C. §§ 45, 46 (Federal
Trade Commission)).

4 Act of June 10, 1890, ch. 407, § 12, 26 Stat. 136; Act of May 27, 1908, ch. 205,
§§ 1, 3, 35 Stat. 403, 406; Act of Aug. 5, 1909, ch. 6, § 12, 36 Stat. 98; Act of Sept.
21, 1922, ch. 356, § 518, 42 Stat. 972. The Board of General Appraisers was
changed to the Customs Court in 1926. Act of May 28, 1926, ch. 411, § 1, 44 Stat.
669.

43 Act of June 10, 1890, ch. 407, §§ 13, 14, 26 Stat. 136.

#Its name was not changed to the Customs Court until May 28, 1926, three
months after enactment of the Revenue Act of 1926. Act of May 28, 1926, ch. 411,
§ 1, 44 Stat. 669.

4 Act of June 10, 1890, ch. 407, § 12, 26 Stat. 136.

46 Act of May 27, 1908, ch. 205, § 3, 35 Stat. 400.

a1

#U.S. CONST. art I1, § 4.

“In 1894, an opinion of the Attorney General concluded that the General
Appraisers were officers of the Treasury Department. 21 OP. ATT’Y GEN. 85
(1894). This ruling, however, preceded legislation that gave them life tenure and
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Clearly, in both the 1924 and 1926 Acts, Congress did not allow any
similar ambiguity to arise in the case of the Board of Tax Appeals. By
statute the Board was expressly made a part of the executive branch of
Government and the term of office of its members was limited to a definite
number of years.” Legislative history does not directly disclose the factors
that figured in the failure of Congress to provide court status for the Board.
However, several possible explanations may be suggested. First, the Board
was not to be a court in the traditional sense; juries would not be available,
jurisdiction would be highly specialized and based solely on statute, and one
of the parties, the Commissioner, would be the same in every one of its
proceedings.’!  Of course, these were characteristics shared with other
bodies that arguably were courts, such as the Court of Claims.5?
Nonetheless, the fact that in some respects the Board of Tax Appeals did
not conform to the popular image of a court probably was significant to
some members of Congress.

Second, the income and profits taxes were relatively new and
undoubtedly many hoped they would not be permanent.> On that note,
the Board itself generally was regarded as experimental.>* If the taxes were
repealed, or if the Board proved to be a failure in coping with the situation
it was created to address, its discontinuance would be simplified if its
members were not accorded tenure during good behavior. Of course, the

judicial powers to punish contempt. See supra note 46 and accompanying text. In
1929, the Supreme Court indicated in dicta that the status of the Customs Court
was still subject to question after its name change. Ex parte Bakelite Corp., 279
U.S. 438, 457-58 (1929). In 1956, Congtess declared the Customs Court to be an
article III court, and there was good reason to believe the Supreme Court would
honor that declaration. Act of July 14, 1956, ch. 589, 70 Stat. 532; Glidden Co. v.
Zdanok, 370 U.S. 530 (1962).

S%Revenue Act of 1924, ch. 234, §§ 900(b), (k), 43 Stat. 336, 338; Revenue Act
of 1926, ch. 27, § 1000, amending Revenue Act of 1924, §§ 900, 901(b), 44 Stat. 105,
1006.

31 See Glidden Co. v. Zdanok, 370 U.S. 530, 589 (1962) (Douglas, J., dissenting)
(arguing that such courts are not comprehended by article III).

52Not until 1933 was it settled that the Court of Claims was a legislative court.
Williams v. United States, 289 U.S. 553 (1933). In 1962, the court’s status was
resettled when it was held to be an article III court following a congressional
declaration to this effect in 1953. Act of July 28, 1953, § 1, ch. 253, 67 Stat. 226;
Glidden Co. v. Zdanok, 370 U.S. 530 (1962). However, the Federal Courts
Improvement Act of 1982 replaced the Court of Claims with the U.S. Court of
Claims (renamed the U.S. Court of Federal Claims in 1992), which Congress
designated as an article I court. See Federal Courts Improvement Act of 1982, Pub.
L. No. 97-164, § 105(a), 96 Stat. 25, 2628 (1982) (codified at 28 U.S.C. § 171).

5 See Letter from Robert Ash to Harold Dubroff, June 4, 1975, filed at the U.S.
Tax Court in “Revenue Act of 1924: Memoranda & Correspondence.”

> See Part 11, note 112 and accompanying text.
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Constitution would probably be satistied if the judges of a defunct article
III tribunal were transferred to another court,® but it was generally
expected that the expertise of Board members would be restricted to tax
matters and therefore would not be suitable for courts of general
jurisdiction.>

Third, elevation to court status would most immediately benefit Board
members and, in the ordinary course, they would be the ones who would
actively seek the change. However, when the Revenue Bill of 1924 was
being considered, there were no Board members yet appointed. A potent
source of support for court status therefore was lacking. By the fall of
1925, when Congress began consideration of the Revenue Bill of 1926, the
Board did have a membership “constituency” that sought court
recognition.’” However, the Board was in its infancy, and though it found
support for its cause in the Coolidge Administration,’® this was not
sufficient to overcome the traditional reluctance of Congtress to create
offices of indefinite tenure.>

Fourth, the time and manner of the congressional treatment of
legislation concerning the Board made unlikely any consideration of making
it a court. The House of Representatives, which considered the Revenue
Bill of 1924 before the Senate, modified the Administration proposal so as
to make the Board independent of Treasury.®® But since the House
retained that part of the Treasury proposal that provided for informal
procedures,®! court status would have been inappropriate. When the bill
reached the Senate floor, a successful effort was made to requite the Board
to conform to judicial procedures.®? But by this time the Board’s
independence was apparently considered assured, and the possibility of
providing it with the constitutional protections associated with article III
was not even raised. The issue of the Board’s independence received scant
attention two years later during consideration of the Revenue Bill of 1926.%3
To some extent, the Board’s prospects for court status at that time were
diminished by the high praise lavished on it for its impartiality in the first

%Such a procedure was employed when Congtess abolished the Commerce
Court in 1913. See Glidden Co. v. Zdanok, 370 U.S. 530, 560-61 (1962).

% See 67 CONG. REC. 524 (1925)(remarks of Mr. Green); 65 CONG. REC. 7695
(1924) (remarks of Senator Nortis).

57 See supra notes 17-18 and accompanying text.

58 See supra notes 19-21 and accompanying text.

5 See Part 111, notes 186—209 and accompanying text.

60 See Part 11, notes 71-76 and accompanying text.

1 Id. at notes 77-81 and accompanying text.

02]d. at notes 82-97 and accompanying text.

03 See Part 111, notes 38—45 and accompanying text.
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years of its existence.®* With the disappearance of the controversy over the
Board’s independence, a potent argument for court status was removed.

Finally, the location of the Board in the executive branch was probably
influenced by the then-existing state of decisional law with regard to the
recognition and classification of judicial bodies. Today, ample authority
exists for the proposition that courts created by or pursuant to article I1I of
the Constitution, termed either constitutional courts or article 111 courts, are
not the only types of courts that may carry out judicial functions of the
Federal Government.®S Other types of courts, termed either legislative
courts or article I courts, are permitted to perform a variety of specialized
judicial activities. Article I courts, not being subject to the requirements of
article III, may have jurisdiction over matters that are not cases or
controversies, and their judges are not protected by the guarantees of tenure
during good behavior and undiminished compensation. As eatly as 1828,
the Supreme Court recognized the validity of legislative courts created to
carry out judicial activities in the territories.®® By 1924, legislative courts
were also sanctioned for the District of Columbia.t” Until 1929, however,
territorial and District of Columbia courts were the only types of legislative
courts expressly recognized by the Supreme Court. In that year, the Court
decided the case of Ex parte Bakelite Corp.,8 which, in holding the Court of
Customs Appeals to be a legislative court, broadly construed the
congressional power to create such bodies with respect to

various matters, arising between the government and others, which
from their nature do not require judicial determination and yet are
susceptible of it. The mode of determining matters of this class is
completely within congressional control. Congress may reserve to
itself the power to decide, may delegate that power to executive
officers, or may commit it to judicial tribunals.

Conspicuous among such matters are claims against the United
States. These may arise in many ways and may be for money, lands
or other things. They all admit of legislative or executive
determination, and yet from their nature are susceptible of
determination by courts; but no court can have cognizance of them
except as Congress makes specific provision therefor. Nor do
claimants have any right to sue on them unless Congress consents;
and Congress may attach to its consent such conditions as it deems

4 See Part 11, notes 294-323 and accompanying text.

5 See, e.g., Palmore v. United States, 411 U.S. 389 (1973).
% American Ins. Co. v. Canter, 26 U.S. (1 Pet.) 511 (1828).
67 See Keller v. Potomac Elec. Co., 261 U.S. 428 (1923).
08279 U.S. 438 (1929).
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proper, even to requiring that the suits be brought in a legislative
court specially created to consider them.®

Were the Bakelite decision available in 1924 and 1926 when major
legislation with respect to the Board was considered, Congress might well
have chosen to adopt the article I approach. However, in the absence of
that decision and with the uncertainty of the boundaries of the legislative
court doctrine, denominating and creating the Board as a “court” may have
been viewed as tantamount to providing article III status. This, of course,
would have been incompatible with the refusal of Congress to provide life
tenure to Board members.”® With the identification of the broadened
legislative court doctrine in 1929, the issue of court status for the Board
might have been opened for reconsideration were it not for the decision in
that same year of Old Colony Trust Co. v. Commissioner,! in which the
Supreme Court approved the constitutionality of providing appeals from
Board decisions to the courts of appeals and then to the Supreme Court. In
the course of its opinion, the Court also indicated approval of the Board’s
status as “an executive or administrative board.””2

Old Colony presented the Court with the opportunity to hold that the
Board, although denominated an agency of the executive branch, was in
effect a legislative court. However, it chose not to do so, perhaps as a result
of the approval in Bakelite, decided two weeks ecatlier, of the broad
discretion of Congress to provide for the adjudication of disputes “arising
between the government and others.” As a result, the status of the
Board/Tax Coutt until 1969 was always subject to some question.”* On the
basis of O/d Colony, many concluded that the Board’s status was
indistinguishable from any other agency of the executive branch—in effect,
it was an administrative body.”> However, others argued that its functions,

9 1d. at 451-52 (footnotes omitted).

70 See supra note 59.

71279 U.S. 716 (1929).

721d. at 725.

73 Ex Parte Bakelite Corp., 279 U.S. 438, 451 (1929).

74In 1969, the court was established as a legislative court. Tax Reform Act of
1969, Pub. L. No. 91-172, § 951, 83 Stat. 730, amending LR.C. § 7441. Even after
this change, some questions could be raised concerning the court’s status. See
Harold Dubroff, Federal Taxation, 1973—74 ANN. SURVEY OF AMER. L. 265, 272-85
(1974) Thereinafter cited as Dubroff].

Dobson v. Commissioner, 320 U.S. 489, 495 (1943) (referring to the Tax
Court as an “administrative tribunal”); 1 J. MOORE, FEDERAL PRACTICE, ] 0.4(3], at
66 (2d ed. 1948); Letter from Francis Biddle, Attorney General to Rep. Robert L.
Doughton, July 3, 1942, reprinted in Hearings on H.R. 7378 Before the Senate Comm. on
Finance, T7th Cong., 2d Sess. 2,299 (1942).
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powers, and duties compelled treating it as a legislative court.” Support for
this view could be found in the fact that the Board was in most material
respects similar to the Court of Customs and Patent Appeals and the Court
of Claims, both of which had been held to be legislative courts.””  Still,
others argued that in view of the importance of the Board’s duties and the
primacy of the constitutional principle of separation of powers, the Board
should be recognized as an article III court.”

B. The Tax Court of the United States — An Independent Agency in the
Executive Branch of the Government

The years 1926 through 1940 did not witness any significant effort to
change ecither the name or status of the Board of Tax Appeals. The
decisiveness with which the 1926 life tenure proposal was defeated and
Congress’ refusal at that time even to consider full court status for the
Board undoubtedly discouraged even the most optimistic Board supporters
from publicly broaching the subject. Additionally, the economic depression
of the 1930’s, if anything, increased congressional hostility to creating
judicial offices of privilege in a society beset by uncertainty.” Finally, the
Supreme Court had in several opinions at least implicitly approved the
constitutionality of an agency of the executive branch performing judicial
functions®® and thereby eliminated a potentially compelling reason for
change 8!

76'Turnet, supra note 25, at 38-46.

77Williams v. United States, 289 U.S. 553 (1933) (Court of Claims); Ex parte
Bakelite Corp., 279 U.S. 438 (1929) (Court of Customs and Patent Appeals).
Following congressional declarations that these tribunals were article III courts, the
Supreme Court ruled that they had constitutional court status. See Glidden Co. v.
Zdanok, 370 U.S. 530 (1962); see also Dubroff, supra note 74, at 275-79.

8Daniel L. Ginsberg, Is the Tax Court Constitutional?, 35 MIsS. L. J. 382 (1964)
[hereinafter cited as Ginsberg].

7 Evidence of this view could be found in legislation adopted duting this period
reducing the compensation of judges not protected by article III. The Legislative
Appropriation Act of 1932, ch. 314, § 107(a)(5), 47 Stat. 402, reduced judicial
salaries of non-article III judges to a maximum of $10,000. This act was the subject
of Williams v. United States, 289 U.S. 553 (1933), in which it was held that the Court
of Claims was a legislative, not a constitutional, court, and therefore the salaries of
its judges could be reduced.

80Phillips v. Commissioner, 283 U.S. 589, 599-600 (1931); Old Colony Trust
Co. v. Commissioner, 279 U.S. 716, 725 (1929); Williamsport Wire Rope Co. v.
United States, 277 U.S. 551, 265-65 (1928); Blair v. Oestetlein Machine Co., 275
U.S. 220, 225-227 (1927); Goldsmith v. Board of Tax Appeals, 270 U.S. 117, 121—
22 (1920).

81 Although not widespread, the view was held by some that the 1926 legislation
was unconstitutional in permitting direct appellate review in the federal courts of
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By 1941, however, the depression was ending and the memory of the
1926 defeat of formal court recognition was fading. A time had been
reached when the Board and its supporters in Congtress, the Administration,
and the bar could resume efforts to conform the status and perquisites of
the “Board” to its judicial nature. Probably few foresaw in 1941 that these
efforts would ultimately span a period of almost three decades and would
be marked by as many failures and frustrations as successes.

1. The Revenue Act of 1942 — the Boatrd of Tax Appeals is Renamed
the Tax Court of the United States

In 1941, Board members and their supporters apparently believed that
the Board’s best chance for elevation to court status lay in its similarity to
the Customs Court, formerly named the Board of General Appraisers. Like
the Board of Tax Appeals, the Customs Court adjudicated disputes with
respect to revenue legislation, its procedures were judicial in nature, it
functioned without juries, and its jurisdiction was highly specialized.82 Also
like the Board, the Customs Court had started out as part of the executive
branch® and with a name that belied its true nature and duties. Yet
Congress had seen fit in due course to accord the Customs Court a court
name,? if not a full court status, and also to accord its judges life tenure,

findings by the Board, since the latter was an agency of the executive branch. 67
CONG. REC. 3756 (1925) (remarks of Senator Cummins); see also James Craig
Peacock, An Anomalous and Topsy-Turvy Appellate Systens, 19 AB.A. J. 11 (1933). This
view was rejected by the Supreme Court in Old Colony Trust Co. v. Commissioner, 279
U.S. 716 (1929).

82 See supra notes 42—49 and accompanying text.

85 Although not specified in the statute, the status of the General Appraisers as
Treasury officials was recognized in an early opinion of the Attorney General. 21
Opr. ATT’Y GEN. 85 (1894).

84 Act of May 28, 1920, ch. 411, § 1, 44 Stat. 669.

8 Even under the 1926 legislation, the right to remove judges of the Customs
Court was reposed in the President. If these judges were article 1T judges, removal
should only be by impeachment in the House and conviction in the Senate. The
judicial status of the Customs Court has never been passed on by the Supreme
Court, and although it seems clear that the body is today a full article IIT court,
Congtess having specifically provided such in 1956 (Act of July 14, 1956, ch. 589, §
1, 70 Stat. 532), its status in 1941 was far from clear. In 1929, in Ex parte Bakelite
Corp., 279 U.S. 438, the Supreme Court had said in dicta of the Customs Court:

Formerly [the Customs Court] . . . was the Board of General Appraisers.

Congtess assumed to make the board a court by changing its name. There

was no change in powers, duties or personnel. The board was an executive

agency charged with the duty of reviewing acts of appraisers and collectors

in appraising and classifying imports and in liquidating and collecting

customs duties. But its functions, although mostly quasijudicial, were all
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judicial-type retirement provisions,’” and powers to preserve order, to
compel the attendance of witnesses and the production of evidence, and to
punish contempt.®

Relying on the analogy to the Customs Court, Board of Tax Appeals
Chairman C. Rogers Arundell, in April 1941, sought Treasury support for a
legislative proposal that Board members be provided with life tenure and
retirement provisions similar to those applicable to Customs Court judges.?
Apparently, informal support for the proposal was obtained from
Administration officials, such as Assistant Secretary of the Treasury John L.
Sullivan and Commissioner of Internal Revenue Guy Helvering, as well as
from influential members of the tax bar, such as Professor Roswell Magill
of Columbia University and George Morris of the American Bar
Association.? However, there is no evidence that the Board was ever able
to gain approval of the proposal from either Administration officials of
cabinet rank or influential members of Congtress, and this undoubtedly
explains why no legislative action was initiated on the matter.

In spite of this early defeat, the Board continued to seek at least partial
recognition as a court, and in 1942, having set aside its proposal for judicial
tenure and retirement, it concentrated its efforts on securing legislation that
would provide the Board with a court name. By this time, the Board had a
new Chairman, John Edgar Murdock, who was to play the predominant
role in securing approval of the 1942 change. Judge Murdock served on
the Board/Tax Court from 1926 to 1961, the second longest tenure of any
judge of the Tax Court.?! Noted for his terse opinions,’”? Judge Murdock
was aggressive and blunt. With the beginning of consideration of the
legislation that was to become the Revenue Act of 19423 Chairman

susceptible of performance by executive officers and had been performed

by such officers in eatlier times.
Id. at 457-58 (emphasis supplied) (footnotes omitted).

8 Act of May 27, 1908, ch. 205, § 3, 35 Stat. 400.

87 Act of Sept. 21, 1922, ch. 356, § 518, 42 Stat. 973.

8 Act of May 27, 1908, ch. 205, § 3, 35 Stat. 400.

8 Letter from C. Rogers Arundell to Assistant Secretary of the Treasury John L.
Sullivan, April 1, 1941, filed at National Archives Building, Records of the Treasury
Dep’t, Record Group 56, Tax—DBoard of Tax Appeals 1933—42.

9 See Letter from Professor Roswell Magill to C. Rogers Arundell, April 24,
1941, filed at the U.S. Tax Court in “Revenue Act of 1942: Memoranda &
Correspondence.”

9Judge Howard A. Dawson, Jr. was appointed to the Tax Coutrt bench in 1962
and is still serving at the time this text was revised in 2014.

92This is illustrated by a story, which may be more fable than fact, involving a
petitioner who concluded his argument before Judge Murdock with the statement,
“as God is my judge I do not owe this tax.” The judge is reputed to have replied,
“He isn’t, I am, and you do.”

% Ch. 619, 56 Stat. 798.



188 The United States Tax Court — An Historical Analysis

Murdock actively sought support from both congressional and
Administration sources for a proposal to change the name of the Board of
Tax Appeals to the United States Tax Court. Among the officials he
solicited were Randolph Paul, then Assistant to the Secretary of the
Treasury and a principal draftsman of the 1942 Act, Colin Stam, the
powerful chief of staff of the Joint Committee on Internal Revenue
Taxation,”* and Dean Acheson, a personal friend and then Assistant
Secretary of State.> Most importantly, Chairman Murdock found a strong
supporter on Capitol Hill: Wesley Disney, a member of the Ways and
Means Committee, was the brother of Richard L. Disney who served on the
Board and Tax Court from 1936 to 1951. Congressman Disney actively
supported the proposal in the House. Due to the substantial opposition
that developed to the plan, this support proved to be essential %

Chairman Murdock was at pains to point out that the proposal only
related to changing the name of the Board to the United States Tax Court
and changing the statutory designation of Board “members” to “judges.”
No amendment was sought with respect to the status of the Board as an
agency in the executive branch, or with respect to the term of office,
compensation, or retirement provisions of Board members.”” Quite cleatly,
the reception of the 1941 proposal of Chairman Arundell to accord Board
members life tenure and judicial retirement indicated that little sympathy
then existed for such changes.

Chairman Murdock advanced several reasons for the name change.”
Among these were arguments that had been raised in 1926 when the Board
first attempted to secure full court status. The change (1) would reduce
confusion among the public with respect to the Board’s judicial procedures
and would reduce the number of errors spawned by the belief that, because
it was an agency of the executive branch, its practice was informal; (2)
would enable the Board to be given the power to enforce its own processes
and thereby reduce delays in those cases in which enforcement had to be

% Letter from Chairman Murdock to Randolph Paul, Feb. 14, 1942, on file with
the office of Tax Legislative Counsel, U.S. Treas. Dep’t [hereinafter cited as Paul,
Feb. 14, 1942]; Lettet from Chairman Murdock to Colin Stam, Feb. 28, 1942, filed
at the U.S. Tax Court in “Revenue Act of 1942: Memoranda &: Correspondence”
[hereinafter cited as Stam)].

% Letter from Chairman Murdock to Dean Acheson, May 26, 1942, filed at the
U.S. Tax Court in “Revenue Act of 1942: Memoranda & Correspondence.”

% See Letter from Chairman Murdock to Representative Disney, Oct. 22, 1942,
filed at the U.S. Tax Court in “Revenue Act of 1942: Memoranda &
Correspondence” [hereinafter cited as Disney, Oct. 22, 1942].

97 See Paul, Feb. 14, 1942, supra note 94, at 5.

98 See Stam, supra note 94 and accompanying memorandum.
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sought in United States district court;?” and (3) would validate the generally
recognized view that the Board was a court in everything but name.!00

Additionally, several new reasons were developed in support of the
name change. First, Chairman Murdock contended that the difficulties the
Board was experiencing in obtaining the use of hearing rooms in many of
the 50 cities in which it held trials could be reduced by simply naming the
Board a court. The nature of Board proceedings was judicial and
courtrooms were the most appropriate sites for trials. But many providers
of court space throughout the country were, according to Chairman
Murdock, reluctant to permit administrative hearings to be carried on in
their facilities since such hearings were generally informal ones “to which
large and undesirable crowds [were] attracted” and at which “smoking” was
permitted.’®  Accordingly, many courtrooms were unavailable to
administrative bodies; since the Board was such a body in name, it was
frequently covered by the ban on the ground that if an exception was made
in its case the provider of the courtroom space would be subjected to
criticism for favoritism. Further support was found for the change of name
in the fact that proposals had been made to give the Board concurrent
jurisdiction, with the district courts and the Court of Claims, over refund
litigation,!? and to accord the Board power to designate trial
commissioners to conduct hearings, receive evidence, and make findings of
fact with respect to certain unusual cases.!®® Chairman Murdock believed
that these changes, made in the name of furthering the goal of providing
taxpayers with their traditional “day in court,” would be more appropriate if
the Board were called a court.!™ Finally, Chairman Murdock frankly
admitted that a change of name, which would designate “members” of the
Board as “judges” of the Tax Court, would ease a constant source of
embarrassment.

9This argument was not persuasive and was later dropped. If the purpose of
the legislation was to simply change the name of the Board, presumably no change
in the Board’s inherent powers would be effected and it would not thereby be
invested with the general powers of courts to enforce orders. Thus, legislation
would be necessaty to permit the Board to enforce its orders, and such legislation
could as easily give the “Board of Tax Appeals” the power to enforce its orders as
it could the “United States Tax Court.”

100" FINAL REP. OF THE ATT’Y GEN’S COMM. ON ADMIN. PROC. IN GOV’T
AGENCIES, S. Doc. No. 77-8, at 205 (1941); Joseph Kahn, The Status of the United
States Board of Tax Appeals as a Judicial Body, 7 NAT'L INC. TAX MAG. 135, 136
(1929); Dana Latham, Jurisdiction of the United States Board of Tax Appeals Under the
Revenne Act of 1926, 15 CAL. L. REV. 199, 201, 203 (1927); John D. Martin, The

Problem of Reducing the Volume of Published Opinions, 28 A.B.A. ]. 528, 530 (1942).
1

- See Stam, supra note 94, accompanying memorandum, at 5.
102 See Paul, Feb. 14, 1942, supra note 94.
105 1

104 Stam, supra note 94, accompanying memorandum at 7.
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It is frequently necessary, during the course of a trial and at other
times, for persons to address Members of the Board. Practitioners
and others have been at a loss to find any convenient title which is at
the same time proper. They are sometimes embarrassed in this
connection and the situation is always awkward. The fact of the
matter is that they do not choose to use any such proper title as Mr.
or Member. Occasionally, Commissioner is heard, but, generally, for
their own convenience, persons address the Members as Judges.
This puts the Members in a false and uncomfortable position which
seems entirely undesirable for a tribunal of the dignity and
importance of the Board. The change in name would immediately
relieve this situation.!0>

Innocuous as the proposal to change the Board’s name might seem to
be, it drew substantial opposition. One uncharitable observer who believed
the proposal emanated from “nothing more than a little vanity” suggested
constitutional infirmities in naming an agency of the executive branch a
“court.”'% The most formidable opposition to the change came from
Francis Biddle, then Attorney General. Initially under the impression that
the proposed legislation would make the Board into a full-fledged federal
court, the Attorney General wrote Secretary of the Treasury Henry
Morgenthau expressing his disapproval of the measure.'9” In the view of
the Attorney General, the Board was operating well as an executive agency;
changing it to a court would simply create confusion and cause the Board to
lose the desirable flexibility with which it had operated in the past.!%
Additionally, the need for such a change should be demonstrated publicly,
and no hearings were ever held on the proposal with cogent arguments
advanced for creating the Board as a court. Finally, if the Board were

105 ], at 8-9.

106 Tetter from Robert Klepinger to Chairman George, Aug. 20, 1942,
reprinted in Hearings on H.R. 7378 Before the Senate Comm. on Finance, T7th Cong., 2d
Sess. 230001 (1942) [hereinafter cited as 1942 Senate Hearings].

107 Letter, June 5, 1942, reprinted in 1942 Senate Hearings, supra note 106, at
2298. 'The view that the Board sought court status in 1942 was, although
erroneous, widespread. See Hearings on H.R. 3214 Before a Subcomm. of the Senate
Comm. on the Judiciary, 80th Cong., 2d Sess. 210 (1948) (testimony of Maurice
Austin) [hereinafter cited as 1948 Senate Hearings]. Judge Turner categorically
denied this rumor, which seems to have been based on Attorney General Biddle’s
misunderstanding. Id. at 280-81.

108 The Attorney General did not specify in which regards the Board benefitted
from the flexibility associated with its non-court status. In fact, the Board had
since its inception functioned pursuant to judicial procedures. See Part II, notes
77-97, 168-293, and accompanying text.
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changed to a court, the Attorney General would be obliged to assert
responsibility for representing the Government in its proceedings.!” Since
1926, the Treasury Department had represented the Commissioner before
the Board and this was not objectionable to the Attorney General only so
long as the Board remained an agency of the executive branch, not a
court.!10

When the Attorney General discovered that the Board had proposed
merely to change its name and not its status, he was not appeased—if
anything, his opposition seemed stronger and he expressed it to the
chairmen of both the House Ways and Means Committee and the Senate
Finance Committee.!"! In his view, a “court” operating in the executive
branch would be an incongruity, and a proposal to create such a body was
so illogical that it could only be regarded as the first step in a concerted
effort to change the Board into a full-fledged court. He also contested the
assertion that the Board was a court in everything but name. In this regard,
he pointed out that the Supreme Court had described the Board as an
“administrative body,”!2 that its jurisdiction was limited by statute,!’3 that it
lacked the authority to enforce its decisions,''* and that it did not possess
the inherent powers of a court. Finally, the Attorney General argued that
no convincing reasons had been furnished for changing the Board’s name,
and that the probable result of such a change would be to breed confusion
among the public and additional litigation over the bona fides of a “court”
located in the executive branch of Government.

Chairman Murdock was aware of the Attorney General’s views
concerning the change of the Board’s name.!’5 In an effort to dilute this

109 Executive Order No. 6166, promulgated in 1933, generally provided that
the Justice Department would represent the Government in the federal courts.

10 Between 1924 and 1926, the Solicitor of Internal Revenue, an official of the
Justice Department, represented the Government before the Board of Tax
Appeals. The Revenue Act of 1926 abolished the Solicitor’s office and transferred
its duties to a new office at the Treasury Department, General Counsel for the
Bureau of Internal Revenue. Ch. 27, § 1201(a), 44 Stat. 126.

1 Letter from Attorney General Biddle to Chairman Doughton, July 3, 1942,
reprinted in 1942 Senate Hearings, supra note 106, at 2299 [hereinafter cited as
Biddle]; Letter from Attorney General Biddle to Chairman George, July 24, 1942,
reprinted in 1942 Senate Hearings, supra note 106, at 2297-98 [hereinafter cited as
George].

112 Old Colony Trust Co. v. Commissioner, 279 U.S. 716, 725 (1929).

113 This was not a persuasive reason for contending that the Board was not a
court inasmuch as every inferior United States court has a statutorily prescribed
jurisdiction, and even the Supreme Court has some of its jurisdiction determined by
statute.

114 United States ex rel. Girard Co. v. Helvering, 301 U.S. 540, 542 (1937).

115 Letter from Chairman Murdock to Randolph Paul, May 30, 1942, filed at
the U.S. Tax Court in “Revenue Act of 1942: Memoranda & Correspondence.”
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opposition while the bill was pending before the Ways and Means
Committee, he urged Treasury to make good on the informal support for
the proposal that it had already manifested. Characteristically, the manner in
which Chairman Murdock conveyed this request to Randolph Paul was
direct.

You have told me that you personally approve of . . . [the proposal]
and that the Secretary [of the Treasury| also approves of it. The
Board is grateful for this support from the Treasury and we are
looking to you to present the matter to the Ways and Means
Committee before it closes its deliberations on the present bill.!¢

Randolph Paul had not misrepresented his “personal” views to
Chairman Murdock—Paul was an admirer of the Board of Tax Appeals and
probably believed that it should have been accorded full court status.!'”
Nevertheless, it would have been unseemly for two important executive
departments to differ over a rather minor issue and Treasury yielded to the
deep feelings of the Attorney General; accordingly, when the name change
was considered by the Ways and Means Committee in executive session,
Treasury joined Justice in opposing approval of the provision.!18

Despite these formidable adversaries, the Ways and Means Committee
adopted the change in its version of the bill (undoubtedly a result of the
support of Congressman Disney), and this version was subsequently
adopted by the full House.!"” Following the Ways and Means deliberations,
Randolph Paul wrote Chairman Murdock congratulating the Board on its
victory and indicating regret that Treasury was obliged to officially oppose
the proposal before the Committee.'? Chairman Murdock, who had
become a student of the legislative process, responded with the suggestion

16 [

17 Tn 1954, Paul was to write:

In point of fact the Board . . . exercises functions similar to those of a

Federal district trial court without a jury. It is difficult at this late date to

imagine how our tax system could have survived many of its tribulations

without the aid of this safety valve and judicial arrangement for the
disposition of tax controversies.
RANDOLPH E. PAUL, TAXATION IN THE UNITED STATES 136 (1954).

118 Tetter from Henry Morgenthau to Francis Biddle, July 2, 1942, National
Archives Building, Records of the Treas. Dep’t, Record Group 56, Tax—DBoard of
Tax Appeals 1933—42; Letter from Randolph Paul to Chairman Murdock, July 3,
1942, filed at the U.S. Tax Court in “Revenue Act of 1942: Memoranda &
Correspondence” [hereinafter cited as Paul, July 3, 1942].

119 H.R. REP. NO. 77-2333, at 60, 17273 (1942); H.R. REP. No. 77-2586, at 21,
72 (1942).

120 Paul, July 3, 1942, supra note 118.
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that “when the whole thing is over I hope to have some interesting
discussion with you on the general subject of legislation and how it comes
about, or doesn’t come about.”12!

Under the House bill, the name of the Board was to be changed to the
“United States Tax Court,” its members were to be designated “judges,”
and the position formerly denominated “chairman” would be changed to
“presiding judge.”'?? The change would not affect the status, jurisdiction,
powers or duties of the Board, or the tenure of its members; the
Government would continue to be represented in Tax Court proceedings
by the Chief Counsel for the Bureau of Internal Revenue, an official of the
Treasury Department.123

In addition to the name change, the House bill incorporated a related
change that was not recommended by the Board. Sponsored by
Representative John Dingell, a member of the Ways and Means Committee,
a provision was inserted in the bill which provided that “[nJo qualified
person shall be denied admission to practice before . . . [the Tax Court]
because of his failure to be a member of any profession or calling.”!2+
Pursuant to a Board rule dating back to 1924, only lawyers and certified
public accountants were eligible to represent taxpayers before the Board.!?>
Congressman Dingell, however, was under the impression that professional
status had not been requisite for practice before the Board, and he desired
assurance that the change in name of the Board would not provide the
Board with an occasion to restrict practice to lawyers or any other
professional group.'?¢ Congressman Dingell’s erroneous understanding of
ptior Board practice was soon corrected by Chairman Murdock, but the
Congressman continued to support the provision in the interest of not
jeopardizing the means of livelihood of qualified tax practitioners solely by
reason of their lack of professional status.!?

The form of the bill that reached the Senate was objectionable to both
Chairman Murdock and Attorney General Biddle. Chairman Murdock took
strong exception to the House provision with respect to lay practice before
the Board. He conveyed his views to Senator Walter George, Chairman of
the Finance Committee, and urged that the Senate delete the provision

121 Letter from Chairman Murdock to Randolph Paul, July 7, 1942, filed at the
U.S. Tax Court in “Revenue Act of 1942: Memoranda & Correspondence.”

122 H.R. REP. NO. 77-2333, at 172 (1942).

123 7

124 H.R. 7378, 77th Cong., 2d Sess. § 504(b) (1942) as reported to and passed
by the House.

125 B.T.A. RULE 2 (July, 1942 ed.).

126 88 CONG. REC. 6335-36 (1942).

127 See Letter from Chairman Murdock to Senator George, Aug. 10, 1942
reprinted in 1942 Senate Hearings, supra note 106, at 2304.
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because it would do a disservice to both the public and the Board.!?
Formerly, the Board had relied on professional licensing as the criteria for
admission to its bar. By this means it was relieved of the responsibility to
investigate independently the intellectual and ethical qualifications of
applicants. The new provision would require the Board to make such
investigations, and Chairman Murdock feared that such a duty would
impose an unduly heavy burden. Additionally, Chairman Murdock pointed
out that the Board’s rules on eligibility to practice should not be primarily
directed to protecting the means of livelihood of would-be tax practitioners.
Rather, the object of the rules should be to protect the public from
inadequate representation before the Board; membership in the legal or
accounting profession had traditionally been regarded as the best means of
assuring adequate representation. He did not believe that the Board’s own
efforts to determine qualifications to practice could be as efficient. The
result would be poorer representation for taxpayers.

Attorney General Biddle was equally displeased with the House bill.'2?
For the reasons expressed above,!* he continued to maintain that the name
of the Board should not be changed. He found additional support for this
position in the House provision opening practice to all qualified individuals.
Lay practice before an administrative body was entirely appropriate in his
view, but to permit such practice before a body denominated a court was an
anomaly that could only add to the confusion engendered by the proposed
name change.

Chairman Murdock actively sought the support of the Finance
Committee for both the name change and the elimination of the
open-practice provision.!®  He received a sympathetic hearing from
Chairman George,'3? but ultimately the Finance Committee yielded to the
Biddle position and eliminated the House provision changing the Board’s
name.'? This modification was accepted, and the Senate version of the bill
that went to the House-Senate conference made no change in preexisting
law with respect to either the name of the Board or its rules on eligibility to
practice.’3* However, in the conference Chairman Murdock’s efforts were
partially rewarded when Senator George successfully urged the Senate

128 Id.; see also Letter from Chairman Murdock to Representative Disney, Aug.
10, 1942, filed at the U.S. Tax Court in “Revenue Act of 1942: Memoranda &
Correspondence” [hereinafter cited as Disney, Aug. 10, 1942].

129 George, supra note 111.

130 See supra notes 111-114 and accompanying text.

131 Disney, Aug. 10, 1942, supra note 128.

132 14

133 H.R. 7378, 77th Cong., 2d Sess. (1942), as reported by the Senate Finance
Comm.

134 H. R. REP. NO. 77-2586, at 72 (1942).
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conferees to accept, virtually unchanged, the House provisions dealing with
the Board.!?5 In this version the bill passed both the House and Senate.!3

In only one minor respect did the final version of the 1942 Act fail to
conform to the original House bill. Whereas the House had adopted a
change of name to “United States Tax Court,” the conference committee
bill, and the version ultimately enacted, adopted the name “Tax Court of
the United States.”'3” Apparently, the change was incorporated at the
request of Commerce Clearing House, a publisher of law books.!38
Commerce Clearing House included in its tax setvices a seties of books
entitled “United States Tax Cases,” and it was concerned that if the Board
was named “United States Tax Court,” confusion would result due to the
identity of the initials of the court and the books.

Although the 1942 Act retained the so-called Dingell amendment,!® on
balance, the new legislation represented a significant victory for those who
viewed the Board as “a court in everything but name”—a victory made all
the more sweet in the overcoming of the Justice and Treasury Department
opposition. One can easily sense Chairman Murdock’s gratification in the
remarks he addressed to his friend and principal supporter on the Hill,
Representative Disney:

Tam ... frank and glad to acknowledge that I will take great personal
satisfaction from having the right to be called Judge, and to be
relieved of the embarrassment which I have heretofore felt when so
frequently people address me by that unauthorized title.140

2. Attempts to Incorporate the Tax Court into the Federal Judicial
System

In opposing the 1942 legislation changing the name of the Board of Tax
Appeals to the Tax Court of the United States, Attorney General Biddle
observed that the measure was simply a first step in a calculated design to
make the Board a full-fledged federal court.!#! Although the name change
could be justified on independent grounds,!#? most Board members would

135 Letter from Chairman George to Chairman Murdock, Oct. 26, 1942, filed at
the U.S. Tax Court in “Revenue Act of 1942: Memoranda & Correspondence.”

136 Revenue Act of 1942, ch. 619, § 504, 56 Stat. 957.

137 Id.; H. R. REP. NO. 77-2580, at 21 (1942).

138 See Letter from Presiding Judge Turner to Judge Maris, Nov. 9, 1946, filed
at the U.S. Tax Court in “79th—91st Cong.: Memoranda & Correspondence.”

139 Revenue Act of 1942, ch. 619, § 504(b), 56 Stat. 957 (now codified at I.R.C.
§ 7452).

140 Disney, Oct. 22, 1942, supra note 96.

141 Biddle, supra note 111.

142 See supra notes 98—105 and accompanying text.
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probably have agreed with the Attorney General as to their ultimate
objective. The point at which the opposing forces disagreed was the
desirability of such a change. Oddly, however, the next major effort to
clevate the court’s status was initiated without the court’s instigation or
even knowledge.

In 1943, the House of Representatives undertook a project to revise and
codify into positive law title 28 of the United States Code, dealing with the
federal judicial system.'*® For the most part, the codification effort dealt
with noncontroversial matters and was directed toward eliminating
inconsistencies in prior law and providing an authoritative code that could
be relied on to be complete and current.!* Nevertheless, the task was a
formidable one, and the committees of the House which considered the
matter'#> were assisted in the undertaking by an advisory committee of
distinguished members of the bench and bar.146

In early 1945, during the deliberations of the advisory committee, Judge
Justin Miller of the Court of Appeals for the District of Columbia, formerly
a member of the Board of Tax Appeals,'¥ raised the subject of the Tax

143 Hearings on H.R. 1600 and H.R. 2055 Before Subcomm. No. 1 of the House Comm.
on the Judiciary, 80th Cong., 1st Sess., ser. 2, at 6 (1947) (testimony of Mr. Keogh)
[hereinafter cited as 1947 House Hearings].

144 14

45 Originally, the codification was assigned to the Committee on Revision of
the Laws. In 1946, that Committee was abolished, and its work was taken over by
the Judiciary Committee. 1948 Senate Hearings, supra note 107, at 531 (testimony
of Charles Zinn).

146 Charles Zinn was general counsel to the committees. John F. X. Finn of
the New York Law Revision Commission was its special counsel. An advisory
committee was also assembled to assist in the work, and it consisted of Judge Floyd
Thompson, former chief justice of the Illinois Supreme Court; Justin Miller, former
member of the Board of Tax Appeals and the Court of Appeals for the District of
Columbia; Judge John B. Sanborn of the Court of Appeals for the Eighth Circuit;
Walter P. Armstrong, former president of the American Bar Association; Professor
John Dickinson of the University of Pennsylvania; Judge John Parker of the Court
of Appeals for the Fourth Circuit; Judge Alexander Holtzoff of the U.S. District
Court for the District of Columbia; and Professor James Moore of Yale Law
School. In addition to the advisory committee, the United States Judicial
Conference and the Supreme Court appointed panels to assist in the revision effort.
These panels consisted of Chief Justice Harlan F. Stone and Justices Felix
Frankfurter and William O. Douglas of the Supreme Court; Judge Albert Maris of
the Court of Appeals for the Third Circuit; Judge Clarence Galston, district court
judge of the eastern district of New York; and Judge William Smith, district court
judge of the district of New Jersey. H.R. REP. No. 80-308, at 2—4 (1947); H.R. REP.
No. 79-26406, at 2—4 (1946).

147 Judge Miller resigned from the Board in 1937. In 1945, Judge Miller
resigned from the Court of Appeals to become President of the Association of
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Court and suggested that the provisions dealing with the court should be
incorporated into the revised title 28.148  Judge Miller argued that because
the court was a judicial tribunal, both its codification in the Internal
Revenue Code'® and its status as an agency of the executive branch of
Government were inappropriate.!°

Moreover, judges of the court should be provided with the same life
tenure and other emoluments as were applicable to judges of the Court of
Claims, the Court of Customs and Patent Appeals, and the Customs
Court.’s!  Apparently, most members of the advisory committee favored
the idea.’>> However, Judge Alexander Holtzoff, a member of the advisory
committee and then an Assistant Attorney General,'s? and representatives
of the Internal Revenue Bureau questioned what effect the change would
have on the rules regarding representation of the Government before the
court. This question resulted in the initial rejection of the proposal.'>* As
discussed below, the question of the appropriate agency to represent the
Government has never been resolved to the satisfaction of all. Ultimately,
however, the House Committee on Revision of the Laws, which initially
considered the legislation, concluded that a jurisdictional dispute between
Justice and Treasury should not prevent recognition of the Tax Court’s true
nature. In the middle of 1946, when it reported the bill to revise title 28,
the Committee recommended that the Tax Court be removed from title 26
and placed in title 28.15 This bill died without House action when the 79th
Congress adjourned.’® The Committee on Revision of the Laws was
abolished by the Legislative Reorganization Act of 1946,!57 but its work on
code revision was continued in the 80th Congress by the Committee on the
Judiciary, and in 1947 substantially similar bills were introduced and

Broadcasters. However, he remained as a member of the advisory committee to
revise title 28.

148 Memorandum prepared by Judge Arundell, February 1945, filed at the U.S.
Tax Court in “79th—91st Cong.: Memoranda & Correspondence” [hereinafter cited
as Arundell].

149 INT. REV. CODE of 1939, § 1100 e seq.

150 Arundell, supra note 148.

151 14

152 14

153 Judge Holtzoff was appointed to the U.S. District Court for the District of
Columbia in 1945.

154 Arundell, s#pra note 148; Letter from Judge Miller to Presiding Judge
Murdock, June 25, 1945, filed at the U.S. Tax Court in “79th-91st Cong.:
Memoranda & Correspondence.”

155 H.R. 7124, 79th Cong., 2d Sess. §§ 271-277 (1946); H.R. REP. NO. 79-2640,
79th Cong., at A38—40 (1940).

1561947 House Hearings, supra note 143, at 9-10.

157 Ch. 753, 60 Stat. 812.
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reported to the House that incorporated the same general provisions with
respect to the Tax Court.!>8

Judge Miller had originally proposed that the Tax Court should be
granted the same status and perquisites as the other federal courts of
specialized jurisdiction.!®® As the title 28 revision bills were reported to the
House, however, the only major change recommended was that the
provisions governing the court be moved from the Internal Revenue Code
to title 28 and that the existing statutory language with respect to the court’s
status as an agency of the executive branch be eliminated.’®® That this
action was based more on political reality rather than theoretical purity is
evidenced by suggestions in the committee reports that Congress might
wish to consider providing tenure during good behavior to Tax Court
judges as was provided to the judges of most other federal courts.'! This
suggestion, however, received scant attention, and at no time was any
significant effort made to do more than incorporate pre-existing provisions
governing the court into title 28. The effect of the legislation merely would
have been to settle the court’s status as an article I court.!62

In view of the political impossibility of attaining article I1I status, the
judges of the court approved of the change. Judge Murdock was Presiding
Judge when the proposal was first advanced in 1945, and he initiated action
to obtain support from the American Bar Association.!®3 In mid-1945,
Judge Bolon B. Turner succeeded Judge Murdock as Presiding Judge.!6*
Judge Turner, an affable Arkansan, served on the Board and Tax Court
from 1934 to 1971. Having participated in the drafting of the 1924 and
1934 Revenue Acts, Judge Turner was no stranger to the legislative process,
and he devoted considerable energy to shepherding the title 28 proposal
through Congress. In this regard, he participated in the proceedings of the
advisory committee in drafting the recodification,!> prepared memoranda

158 H.R. 2055, 80th Cong., 1st Sess. §§ 271-277 (1947); H.R. 3214, 80th Cong,,
1st Sess. §§ 271-277 (1947); H.R. REP. NO. 80-308, at A39—41 (1947).

159 See Arundell, supra note 148.

160 H.R. REP. NO. 80-308, at A 39—41 (1947); H.R. REP. NO. 79-2646, at A38—
40 (1940).

161 H.R. REP. NO. 80-308, at A 40 (1947); H.R. REP. NO. 79-2646, at A38-39
(1940).

162 There were those who believed that even without such legislation, the court
was for all practical purposes an article I court. Turner, supra note 25.

163 Letters from Presiding Judge Murdock to Weston Vernon Jr., Esq.
(formerly Chairman of the American Bar Ass’n Section on Taxation, 1942—43) Feb.
14, 1945, filed at the U.S. Tax Court in “79th-91st Cong.: Memoranda &
Correspondence.”

164 Judge Turner became Presiding Judge on July 1, 1945. See 5 T.C. ii (1945).

165 See Letter from Presiding Judge Turner to Eugene Keogh, Nov. 30, 1945,
filed at the U.S. Tax Court in “79th—91st Cong.: Memoranda & Correspondence.”
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for congressional use detailing the history of the court and the reasons
supporting the change,'®¢ and gave testimony before congressional
committees advancing the court’s position.!s” A fervent supporter of court
status, and an expert on both the federal judicial system and the history of
the Tax Court, Judge Turner had no difficulty in articulating reasons for the
proposal.'®® Many of the arguments he relied on had already been used in
1926 and 1942.19 Chief among these was the contention that the judicial
nature of the court was solidly established after more than two decades of
operation, and many authoritative statements could be assembled
evidencing virtual universal recognition of this fact.!”® In fact, Congress

166 See Memoranda prepared by Judge Turner dated May 29, 1947, June 11,
1947, June 12, 1947, June 30, 1947, May 19, 1948, filed at the U.S. Tax Court in
“79th-91st Cong.: Memoranda & Correspondence.”

1671948 Senate Heartings, supra note 107, at 41-68, 280-301; Hearings on H.R.
3113, Before Subcomm. No. 2 of the House Comm. on the Judiciary, 81st Cong., 1st Sess.
3447 (1949) [hereinafter cited as 1949 House Hearings].

168 See Turner, supra note 25.

169 See supra notes 98-105 and accompanying text; Part III, notes 25-37 and
accompanying text.

170° A’ memorandum prepared in June, 1946, by Judge Leech and filed at the
US. Tax Court in “79th-91st Cong.: Memoranda & Correspondence” provides
some of this authority.

The judicial functions of this Court, it is thought, are fully recognized by
both Houses of Congress. The Committee on Ways and Means in its
Report of December 7, 1927, 70th Cong., 1st sess., states:

... The committee is of the opinion that the Board’s function is
purely judicial, and in order to clarify the situation, has provided that
no decision of the Board (whether rendered before or after the bill
becomes law) should hereafter be modified or reversed because the
Board or any of its divisions has failed to consider evidence not
adduced before the Board or division. At the same time the
committee has provided that the rules of practice and procedure of
the Board shall, just as the Federal equity rules, have the force and
effect of law.

The Senate Report No. 960, 70th Cong., 1st sess., states:

In view of certain expressions in a recent court opinion, the
House bill in section 601 provides that no decision of the Board
shall be modified or reversed because the Board has failed to
consider evidence not adduced before it. While an appellate court
has the right and duty, if an error of law has been made, to remand a
case to the Board for subsequent proceedings in accordance with
law, the existing provisions of law clearly contemplate judicial, not
administrative, procedure on the part of the Board and the
committee can see no need of further legislation on this subject. It
is not the duty of the Board to make investigations of tax cases but



200 The United States Tax Court — An Historical Analysis

during this period gave real recognition to the court’s judicial character by

to decide the case on the basis of evidence properly placed before it
by the Commissioner an